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Mr.  Jones  practically  the  same  way.  It  was  prac- 
tically a  stereotyped  opening.  I  would  ask  for  the 
proprietor  of  the  store  and  on  meeting  him  I  wonld 
introduce  mvself  as  ^^Mr.  Pierce  from  the  Coca-Cola 
Company"  at  times,  and  at  other  times  by  ^^from  the 
Law  Department  of  the  Coca-Cola  Company."  I 
never  at  any  time  introduced  myself  as  an  attorney 
for  the  Coca-Cola  Company.  In  every  case,  I  always 
gave  the  proprietor  or  manager  my  card.  I  don't 
know  how  the  dealers  over  the  country  got  the  im- 
pression that  I  was  an  attorney  for  the  Coca-Cola 
Company,  you  will  have  to  ask  them  about  that. 
After  introducing  myself,  I  would  state  to  them  that 
we  had  made  an  investigation  in  connection  with 
their  business  in  the  sale  of  the  product  ^^  Coca-Cola, " 
and  from  that  investigation  we  had  determined  that 
they  were  no  doubt  selling  an  imitation  product  as 
and  for  ^^ Coca-Cola"  at  their  fountain,  and  that 
before  going  further  in  the  matter  I  had  been  in- 
structed by  the  Coca-Cola  Company  to  go  and  see 
[1588]  them  and  talk  the  matter  over  with  them 
in  a  general  way  and  endeavor  to  reach  an  agreement 
between  themselves  and  the  Coca-Cola  Company  that 
they  would  discontinue  the  practice,  and  the  Coca- 
Cola  Company  w^ould  proceed  no  further  in  the  mat- 
ter against  them.  I  invariably  explained,  as  I  did 
to  Mr.  Jones  of  the  Yellow  Pine  Pharmacy,  their 
legal  status  in  so  far  as  unfair  competition  was  con- 
cerned, and  that  they  were  liable  to  prosecution  by 
unfair  competition  and  fraudulent  substitution,  but 
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that  the  Coca-Cola  Company  was  at  all  times  gen- 
erous in  these  matters,  and  they  preferred  to  go  to 
the  trouble  and  expense  of  having  one  of  their  rep- 
resentatives call  and  see  them  and  take  this  matter 
up  with  them  in  a  man-to-man  fashion,  submitted  the 
reports  as  they  were  rendered,  together  with  reports 
of  analyses,  and  after  acquainting  them  with  all  these 
facts,  see  if  they  couldn't  see  their  way  clear  to  dis- 
continue the  practice  complained  of  by  the  company. 
In  no  case  would  I  approach  a  dealer  and  tell  him 
that  he  was  substituting,  or  that  he  was  a  substi- 
tutor,  and  that  he  would  have  to  quit.  I  never  told 
any  dealer  that,  not  right  off  that  way,  direct.  It  is 
possible  I  may  have  told  them  that  in  the  course  of 
the  conversation.  Yes,  sir,  I  told  them  that  I  had 
the  dope  on  them,  and  that  we  could  sue  them  and 
put  them  out  of  business,  yes,  sir, — no,  sir,  but  that 
we  could  sue  them,  and  probably  w^ould. 

XQ.  278.  ^^And  force  them  to  handle  ^Coca- 
Cola'?" 

A.  ''Not  necessarily  that,  but  force  them  to  sell  no 
other  imitation  product  for  ''Coca-Cola."     [1589] 

XQ.  279.  "And  that  if  they  didn't  quit  handling 
these  so-called  imitations,  that  sooner  or  later  they 
would  be  force  to  quit  handling  them?" 

A.  "After  they  had  stated  that  their  understand- 
ing of  the  terms  "dope"  and  "coke"  was  that  it 
meant  'Coca-Cola,'  it  was  pointed  out  to  them  that  if 
that  was  their  understanding,  then,  of  course,  they 
w^ere  morally  bound  not  to  handle  any  other  imita- 
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tion  product,  either  on  calls  for  'Coca-Cola,'  'Dope/ 

or 'Coke.'" 

(Objected  to  by  defendant  because  not  responsive. 
Overruled.     Exception. ) 

I  told  the  dealers  on  whom  I  called  that  if  they 
didn't  quit  handling  these  so-called  imitations  or 
substitutes,  they  would  be  forced  to  quit  handling 
them  by  the  Coca-Cola  Company  through  a  suit,  if 
they  were  selling  these  imitation  beverages  as  and 
for  "Coca-Cola."  Yes,  sir,  I  told  them  that  if  they 
sold  them  as  and  for  "coke"  or  "dope" — under  calls 
for  "coke"  and  "dope" — that  they  would  be  forced 
to  quit  handling  them  through  a  suit  b}^  the  Coca- 
Cola  Company,  after  they  admitted  it  was  their  un- 
derstanding that  the  terms  "dope"  and  "coke" 
meant  "Coca-Cola." 

You  ask  why  it  made  any  difference  whether  they 
admitted  it  or  not,  and  you  say  suppose  they  did  not 
admit  it;  well,  if  they  didn't  admit  it,  that  was  prob- 
ably another  question.  You  ask  if  the  Coca-Cola 
Company  had  not,  as  a  matter  of  fact,  started  out  to 
endeavor  to  stop  the  sale  of  all  products  similar  to 
"Coca-Cola"  under  the  names  "coke"  or  "dope" 
or  "shot  in  the  arm"  or  anything  of  that  sort;  not 
that  I  know  of,  no,  sir.  You  ask  if  they  were  en- 
tirely willing  and  had  no  objection  [1590]  to  other 
products  being  sold  under  the  name  "coke"  and 
"dope"  and  "shot  in  the  arm"  and  things  of  that 
sort;  they  had  objection  to  any  imitation  product 
being  sold  as  "Coca-Cola"  or  as  "dope"  and  "coke." 
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I  did  not  tell  the  dealers  that  if  they  sold  any  pro- 
duct they  had— ^^Ko-Nut,"  ^'Tru-Cola,"  '^Koke,'' 
or  ^^Dope,"  or  any  of  these  products  similar  to 
^^ Coca-Cola,"  under  the  name  of  ^^coke"  or  ''dope" 
that  they  would  be  sued.  I  never  told  any  of  them 
that.  I  don't  know  anything  about  whether  or  not 
any  of  my  men  told  them  that.  My  instructions  are 
otherwise.  You  ask  why  I  didn't  endeavor  to  do 
that,  if  the  Coca-Cola  Company  was  endeavoring  to 
stop  them  from  selling  these  other  products  under 
the  name  of  ''coke"  and  "dope."  As  a  rule  we  find 
the  dealer  who  is  handling  an  imitation  product  is 
also  selling  the  same  as  and  for  "Coca-Cola." 

(Defendants  object  to  the  answer  because  not  in 
response  to  the  question,  and  move  to  strike  it. 
Overruled.     Exception. ) 

I  didn't  endeavor  to  do  it  at  all.  You  ask  whv  I 
did  not  tell  those  dealers  that  if  they  persisted  in 
selling  these  other  products  when  "coke"  and 
"dope"  were  asked  for  they  would  be  sued  by  the 
Coca-Cola  Company,  just  as  they  would  be  when 
they  sold  them  where  "Coca-Cola"  was  asked  for; 
simply  because  it  was  not  told  them — the  why  of  it  is 
another  question.  You  ask  if  that  is  the  best  answer 
I  can  give  to  that;  yes,  sir,  it  just  wasn't  done, — 
that's  the  answer.  Of  course,  I  mean  by  that  that 
it  wasn't  done  by  me,  that  is  the  idea — I  say  by  my- 
self or  my  instructions.  I  did  not  instruct  any  of 
my  men  or  any  one  under  me  to  inform  the  dealers 
that  if  they  sold  other  products  similar     [1591]     to 
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Coca-Cola  under  the  names  ^^coke"  and  ^^dope"  they 
were  liable  to  suit  at  the  hands  of  the  Coca-Cola  Com- 
pany, or  that  they  would  be  sued.  Neither  I  myself, 
nor  any  of  the  men  under  my  charge,  so  far  as  I 
know,  have  taken  any  steps  directly  to  stop  dealers 
from  selling  products  similar  to  ^^ Coca-Cola''  under 
the  names  '^coke"  and  ^^dope."  Aside  from  the 
present  suit  the  Coca-Cola  Company  has  taken  no 
steps  that  I  know  of  to  stop  the  sale  of  beverages 
similar  to  ''Coca-Cola"  under  the  names  of  ''coke" 
and  "dope."  Yes,  sir,  I  have  seen  some  of  the  Coca- 
Cola  Company's  advertisements,  I  have  seen  those 
in  which  they  say  "Demand  the  genuine  by  full 
name — nicknames  encourage  substitution."  I  have 
seen  their  advertising  in  magazines  in  which  they 
urge  the  public  to  drop  any  nicknames — "Ask  for  it 
by  its  full  name — nicknames  encourage  substitu- 
tion." I  do  not  know  how  long  the  Coca-Cola  Com- 
pany has  been  advertising  in  that  fashion.  I  have 
observed  it  for  about  two  years.  I  don't  know 
whether  or  not  prior  to  the  institution  of  this  suit 
the  Coca-Cola  Company  had  ever  brought  suit 
against  any  other  concern  seeking  to  enjoin  them 
from  using  the  names  "coke"  and  "dope"  or  from 
selling  their  products  when  "coke"  and  "dope"  were 
asked  for.  The  Coca-Cola  Company  had  not  done  so 
to  my  knowledge.  The  Coca-Cola  Company  first  be- 
gan to  investigate  concerning  the  names  "coke"  and 
"dope"  possibly  in  1912,  positively,  in  1913.  That 
was  in  connection  with  this  case  and  other  products. 
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That  was  when  the  men  under  me  were  instructed 
to  begin  these  investigations.  We  had  investigated 
the  question  fully  and  reported  to  the  company  prior 
to  the  bringing  of  the  suit  in  this  case.  Counsel  for 
[1592]  the  Coca-Cola  Company  had  all  the  infor- 
mation that  I  and  my  crew  had  gotten  up  with  ref- 
erence to  the  meaning  of  the  words  ^'coke"  and 
^^dope"  in  their  possession  in  writing,  written  re- 
ports— about  a  year  prior  to  the  bringing  of  the  suit 
in  this  case.  In  discussing  with  dealers  these  drinks 
similar  to  ^'Coca-Cola"  I  always  refer  to  them  as 
^'imitation  products"  and  '' substitutes."  I  cannot 
answer  whether  my  men  have  done  the  same  or  not. 
They  were  not  necessarily  instructed  to  do  so. 
They  may  have  applied  the  terms  themselves,  prob- 
ably from  hearing  me  refer  to  them  in  that  manner. 
I  have  been  out  with  some  of  them,  and  I  probably 
referred  to  them  as  imitations  or  substitutions.  I 
frequently  referred  to  the  product  of  the  Southern 
Koke  Company  as  ''cheap  imitations" — as  ''substi- 
tutes." It  was  not  I  who  told  dealers  throughout 
the  country  that  the  "Koke"  Company  was  engaged 
in  a  fraudulent  business,  and  that  its  product  was 
an  imitation.  I  have  not  told  dealers  that  if  they 
continued  to  handle  "koke"  and  "dope"  the  pro- 
ducts of  the  Southern  Koke  Company,  they  would  be 
participating  in  a  fraudulent  scheme.  It  was  pos- 
sibly some  of  the  other  men  who  said  that.  Yes,  sir, 
I  have  tried  to  produce  the  atmosphere  wherever  I 
went  in  talking  to  dealers  handling  products  other 
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than  ^^ Coca-Cola"  that  those  products  were  imita- 
tions and  substitutes  for  ^'Coca-Cola/'  and  that  if 
they  sold  them  in  response  to  requests  for  ^^dope" 
and  '^coke"  they  would    be  substitutors,  and    that 
they  would  be  guilty  of  fraudulent  practices  in  so 
doing.     I  have  tried  to  sorter  educate  the  trade  along 
that  line.     Of    course,  that    included    the  products 
^^koke"  and  ''dope/'  the  products  of  the  Southern 
Koke  Company.     The  idea  I  conveyed  to  the  dealers 
was  that  the  Southern  Koke  Company     [1593]     was 
a  fraudulent  concern  engaged  in  a  fraudulent  busi- 
ness.    Our  information  as  to  the  various   products 
the  dealers  are  handling  usually  comes  from  the  sales 
department  of  the  Coca-Cola  Company.     It  is  not 
true  that  these  men  are  constantly  on  the  road  keep- 
ing the  trade  who  handle  products  similar  to  ''Coca- 
Cola"  under  surveillance  to  see  whether  or  not  they 
are  substituting.     No,  that  is  not  the  very  purpose 
for  which  they  are  employed — to  find  out  cases  of 
substitution.     The  purpose  is  to  make  investigation 
of  cases  of  fraudulent  substitution  brought  to  our 
notice  by  representatives  of  the  Coca-Cola  Company, 
— particular    and    specific    cases.     These  men  have 
traveled  through  the  Southern  States  keeping  soda- 
fountain  men  who  handle  products  similar  to  "Coca- 
Cola"  under  surveillance  and  making  tests  at  their 
different  places  to  ascertain  what  they  are  handling, 
but  they  did  so  only  when  they  were  sent  there  spe- 
cifically to  make  those  tests.     They  have  been  sent 
specifically  to  a  great  number  of  soda-fountains.     It 


2116       The  Koke  Company  of  America  et  al, 

(Deposition  of  H.  B.  Pierce.) 

is  a  fact  that  the  Coca-Cola  Company,  by  whatever 
means  it  gets  its  information,  does  in  fact  keep  up 
with  the  dealers  who  handle  competitive  products, 
and  makes  reports  from  time  to  time,  of  just  what 
concerns  are  handling  what.  They  endeavor  to  do 
that — when  the  concerns  are  handling  other  products 
and  selling  same  as  and  for  ^^ Coca-Cola,"  but  not 
necessarily  when  they  are  selling  them  as  and  for 
'^coke"  or  ^^dope."  Yes,  sir,  the  Coca-Cola  Com- 
pany have  very  serious  objections  to  their  handling 
these  products  as  and  for  ^'coke"  or  ^^dope."  You 
ask  why  don't  they  investigate  that  too;  we  find  as 
a  rule  wherever  we  have  to  make  an  investigation 
that  there  is  [1594]  never  any  question  of  the  sale 
of  an  imitation  product  as  and  for  ^^ Coca-Cola," 
that  is  usually  the  excuse  for  handling  it.  You  ask 
why  we  don't  treat  the  sale  of  other  products  when 
''coke"  or  ''dope"  is  asked  for  the  same  as  we  do 
the  sale  of  such  product  w^hen  "Coca-Cola"  is  asked 
for  if  the  Coca-Cola  Company  has  serious  objections 
to  the  handling  of  these  products  as  and  for  "coke" 
or  "dope";  well,  because  we  invariably  find  those 
dealers  are  selling  these  products  as  and  for  "Coca- 
Cola" — we  don't  necessarily  have  to  bring  up  the 
question  of  their  handling  these  products  as  for 
"dope"  and  "coke"  specifically.  You  ask  why  we 
make  a  distinction ;  well,  we  have  to  make  a  distinc- 
tion because  it  generally  works  out  that  w^ay.  No,  I 
have  not  instructed  smy  of  my  men  not  to  tell  the  deal- 
ers that  if  they  sold  these  products  similar  to  ' '  Coca- 
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Cola"  in  response  to  requests  for  ^^dope"  and  ^^coke" 
they  would  be  prosecuted.  I  have  not  given  them 
any  instructions  along  that  line.  I  have  had  no  re- 
ports from  any  of  my  men  that  I  recall  at  this  time, 
in  which  they  stated  they  had  told  dealers  they  would 
t)e  prosecuted  if  they  sold  products  similar  to  '^Coca- 
Cola"  under  the  name  ''coke"  and  "dope,"  not  un- 
less they  admitted  that  their  understanding  of  the 
meaning  of  the  terms  "dope"  and  "coke"  was 
"Coca-Cola."  If  a  man  considers  that  he  is  not  sub- 
stituting when  he  sells  a  product  similar  to  "Coca- 
Cola"  in  response  to  requests  for  "coke"  and  "dope" 
then  we  leave  him  alone  on  that  question  at  that 
particular  time.  It  has  been  proven  that  eventually 
from  investigation  we  get  that  same  dealer  eventu- 
ally selling  some  of  that  imitation  product  as  and 
for  ' '  Coca-Cola. ' '  When  we  find  a  man  of  that  char- 
acter we  keep  him  under  surveillance  until  we  do 
[1595]  catch  a  case  of  substitution.  We  have  had 
the  dealers  who  have  testified  in  this  case  on  behalf 
of  the  defendants  under  surveillance  since  they  have 
testified  in  this  case.  Tests  were  made  at  most  of 
their  soda-fountains  after  they  testified  in  this  case, 
which  tests  were  made  by  the  detectives  under  my 
direction.  I  had  all  of  them  employed  on  it,  pos- 
sibly, Bolton,  Peace,  Ross  and  Piatt  and  Murphy 
and  possibly  Friend.  No,  the  present  suit  is  not  the 
first  attempt  through  legal  proceedings,  so  far  I 
know,  that  the  Coca-Cola  Company  has  made  to  en- 
join anyone  from  selling  any  other  product  similar 
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to    Coca-Cola    under    names  ''coke"  and    ''dope." 
They  have  brought  other  suits  within  my  knowledge. 
They  brought  a  suit  against  the  Heinz  Cigar  Com- 
pany for  one.     I  do  not  recall  whether  or  not  the  bill 
in  that  case  specifically  attempted  to  enjoin  the  use 
of  the  word  "coke"  and  "dope."     The  bill  itself  did 
not  attempt  to  enjoin  the  use  of  the  words  "coke" 
and  "dope,"  but  an  attempt  was  made  by  proof  in 
that  case  after  the  suit  had  been  started  to  prove  that 
"coke"  and  "dope"  meant  "Coca-Cola,"     I  did  not 
testify  in  that  case,  but   Sam   Friend   did.     There 
were  three  or  four  other  detectives  operating  with 
Friend  on  that  case.    Yes,  sir,  I  conducted  the  exami- 
nation of  the  witnesses  in  that  case  at  Roanoke,  Vir- 
ginia.    I  assisted    Mr.  Smith.     Since    my  employ- 
ment with    the    Coca-Cola    Company,  I  have  kept 
closely  affiliated  with  its  attorneys.     I  am  not  ac- 
quainted with  the  various  suits  they  have  brought 
against  dealers  and  other  concerns.    I  am  acquainted 
with  some  of  them,  just  those  I  am  particularly  in- 
terested in — I  have  got  sufficient  work  to  do  with- 
out charging  myself  with  any  of  the  work  of     [1596] 
counsel.     I  have  had  charge  of  all  the  investigations 
of  facts.     Yes,  sir,  I  know  the  character  of  the  suits 
brought  and  the  object  sought  to  be  obtained  by  those 
suits — those    that  were    brought    directly  from  my 
department.     No  suits    have    been    brought  that  I 
know  of  by  the  Coca-Cola  Company  to  enjoin  deal- 
ers in  other  products  from,  among  other  things,  sell- 
ing any  other  product    similar   in    color  to  "Coca- 
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Cola/'  or  that  could  be  substituted  for  ''Coca-Cola.'' 
Yes,  sir;  I  recall  the  suit  against  Thornton,  of  the 
Corner  Drug  Store,  at  Hattiesburg,  Mississippi. 
The  bill  in  that  case  did  not  pray  to  have  the  defend- 
ant enjoined  from  selling  any  other  drink  of  a  color 
similar  to  ''Coca-Cola,"  so  far  as  I  know.  It  is  a 
fact  that  the  Coca-Cola  Company  has  been  endeav- 
oring to  stamp  out  the  sale  of  other  products  which 
are  not  only  similar  in  color  to  "Coca-Cola,"  but 
also  similar  thereto  in  taste,  and  which  could  be  sub- 
stituted for  "Coca-Cola,"  where  those  imitation 
products  were  being  sold  as  and  for  "Coca-Cola." 
It  is  a  fact  that  in  nearly  all  the  contracts  w^hich  I 
and  my  men,  or  the  Coca-Cola  Company,  have  pro- 
cured from  dealers  who  handle  products  similar  to 
"Coca-Cola,"  it  was  recited  in  those  contracts  that 
the  dealers  not  only  agreed  not  to  substitute  for 
"Coca-Cola,"  but  they  agreed  in  addition  not  to 
handle  any  other  products  of  the  same  or  similar 
color  as  "Coca-Cola,"  or  that  could  be  substituted 
for  "Coca-Cola."  I  have  no  knowledge  of  the  fact 
that  the  prayer  for  relief  in  the  suit  brought  against 
the  Corner  Drug  Store  at  Hattiesburg,  Mississippi, 
was  so  broad  that  it  was  amended  by  agreement  of 
counsel  so  as  not  to  seek  an  injunction  against  the 
defendant  for  instance  from  selling  root  beer  or  sar- 
saparilla.  [1597]  The  Coca-Cola  Company  has 
brought  about  twenty  suits  against  dealers  who  han- 
dle other  products  similar  to  "Coca-Cola,"  to  my 
knowledge.     I  think  they  have  brought    about  six 
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suits  to  my  knowledge  against  the  manufacturers  of 
such  products,  not  including  the  present  suit  against 
the  Koke  Companies.  I  am  not  familiar  with  the 
suit  brought  against  the  ^^Glee-Nol  Botting  Com- 
pany." I  didn't  prepare  that  case,  nor  did  any  of 
the  men  under  my  charge.  That  suit  was  brought 
while  I  was  connected  with  the  Coca-Cola  Company, 
but  the  Pinkerton  detectives  from  the  New  Orleans 
office  w^orked  thaf  case  up.  Neither  did  I  have  any 
connection  in  preparing  the  facts  in  the  case  of  the 
Coca-Cola  Company  against  Branham  et  al,  I 
didn't  know  of  it  until  it  was  over.  I  am  not  famil- 
iar with  the  bill  in  the  case  of  the  Coca-Cola  Com- 
pany against  the  Anti-Monopoly  Drug  Store  in  the 
Federal  Court  at  Jacksonville,  Florida,  but  I  pre- 
pared the  facts  in  that  case.  Prior  to  the  bringing 
of  the  suit  in  this  case,  the  only  other  suit  that  the 
Coca-Cola  Company  had  brought  where  it  was  spe- 
cifically charged  in  the  bill  that  the  names  ''coke" 
and  ''dope"  were  nicknames  for  "Coca-Cola"  was 
the  Branham  case,  in  which  the  Coca-Cola  Com- 
pany's'bill  was  dismissed.  I  do  not  recall  any  other 
suit  wherein  that  charge  was  made.  Before  we  be- 
gan to  investigate  the  facts  in  this  case  in  which  I 
am  now  testifying,  we  did  not  ever  make  any  inves- 
tigations as  to  the  meaning  of  the  words  "coke"  and 
"dope"  for  the  Coca-Cola  Company,  nor  did  anyone 
in  the  company's  employ,  that  I  know  of.  I  never 
instructed  anyone  to  make  any  such  investigation. 
Prior  to  the  time  we  began  to  work  on  the  facts  in 
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this  case,  we  did  not  ever  [1598]  endeavor  to  stop 
dealers  from  selling  drinks  similar  to  ^^  Coca-Cola" 
when  ''coke"  and  ''dope"  were  asked  for,  so  far  as 
I  know.  I  do  not  remember  to  have  personally  se- 
cured any  agreements  similar  to  Plaintiff's  Rebuttal 
Exhibits  Nos.  116,  117,  and  118  from  dealers  to  sub- 
sequent to  October  15th,  1914,  but  I  have  instructed 
my  men  to  procure  such  agreements  subsequent  to 
that  time.  The  procuring  of  said  agreements  was 
done  with  the  knowledge  and  consent  of  counsel  for 
the  Coca-Cola  Company.  The  attorneys  for  the 
Coca-Cola  Company  make  an  annual  report  to  Mr. 
Candler,  or  to  the  Coca-Cola  Company  as  to  the  con- 
duct of  their  part  of  the  business  and  Asa  G.  Candler 
sees  that  report.  A  report  of  that  kind  was  made  on 
the  1st  of  January,  1915.  Asa  G.  Candler  did  not 
issue  any  instructions  that  I  know  of  to  discontinue 
that  practice.  We  are  still  continuing  to  do  it.  I 
don't  think  any  contract  like  those  I  wrote  out  in 
long-hand,  or  similar  to  plaintiff's  Rebuttal  Exhibit 
No.  110  were  procured  in  1913.  We  didn't  start 
that  until  possibly  around  Christmas,  1914 — yes, 
the  latter  part  of  1913,  November  or  December,  1913 
— yes,  sir,  those  long-hand  contracts.  Reports  of 
the  procuring  of  those  contracts  were  made  to  the 
Coca-Cola  Company  and  to  Asa  G.  Candler  at  the 
end  of  the  year  1913,  and  no  instructions  were  issued 
by  him  or  by  the  officials  of  the  Coca-Cola  Company 
to  discontinue  the  practice,  so  far  as  I  know. 

Mr.  HIRSCH. — "I  state  in  my  place  that  an  an- 
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nual  report  is  submitted  to  the  Coca-Cola  Company 
of  all  our  acts  and  doings  for  the  year;  that  none 
however,  are  submitted  individually  to  Mr.  Candler, 
they  are  delivered  to  the  company,  Mr.  Candler  is 
the  president  of  the  company.  [1599]  And  I  will 
state  further  that  there  has  been  no  advice  or  recom- 
/mendations  or  intimations  from  the  Coca-Cola  Com- 
pany that  we  discontinue  the  practice  concerning 
w^hich  the  witness  is  testifying."  A  clause  similar 
to  that  appearing  in  Plaintiff's  Eebuttal  Exhibit 
No.  118,  which  reads  as  follows:  ''That  from  this 
idate  Owsley  &  Beerman,  of  Kosciusko,  Mississippi, 
fwill  only  purchase,  handle,  sell  and  dispense  genuine 
^Coca-Cola'  syrup  manufactured  by  the  'Coca-Cola' 
'Company  of  Atlanta,  Georgia,  to  the  exclusion  of 
any  and  all  imitations  or  substitute  beverages  for 
'Coca-Cola'  "  was  included  in  all  agreements  that  T 
made  in  long-hand.  I  don't  believe  they  are  in- 
cluded in  other  contracts,  but  their  purpose  is  the 
same,  though  that  they  w^ill  not  handle  any  other 
(product  as  and  for  'Coca-Cola' ;  it  is  so  stated  in  that 
paragraph.  The  one  hundred  or  more  contracts 
which  I  have  referred  to  have  also  embodied  subse- 
/quently  this  language.  "Nor  will  Owsley  &  Beer- 
toan,  of  Kosciusko,  Mississippi,  purchase,  handle, 
sell  or  dispense,  in  any  manner,  shape  or  fgrm  any 
compound,  extract,  syrup,  beverage,  syrup  or  bever- 
age, that  can  be  used  or  sold  as  a  substitute  for  Coca- 
Cola.  ' '  Contracts  embodying  this  language  have  been 
procured  by  me  and  my  men  on  behalf  of  the  Coca- 
Cola  Company  subsequent  to  October  15th,  1914,  but 
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not  during  1915.  You  ask  if  the  first  time  the  Coca- 
Cola  Company  begun  to  endeavor  to  get  dealers  to 
sign  contracts  not  to  sell  any  product  under  the  names 
^^coke"  or  ^^dope"  or  under  any  alleged  nicknames 
for  ^^ Coca-Cola,"  was  when  Plaintiff's  Rebuttal  Ex- 
hibit No.  110'  begun  to  be  used ;  no,  sir ;  prior  to  that, 
\1913,  when  these  written  agreements  was  made  by 
-me.  Yes,  sir ;  I  did  get  dealers  to  sign  agreements 
not  to  sell  any  products  .[l^^O]  under  the  name  of 
^^coke"  and  *'dope"  or  similar  to  ^^ Coca-Cola,''  the 
written  agreements  there  show  that.  They  show 
specifically  that  the  dealers  agree  not  to  sell  any  prod- 
uct similar  to  '^ Coca-Cola"  under  the  name  ^'coke" 
and  ^'dope" — some  of  them  do  and  some  don't.  I 
don't  find  anything  of  that  kind  in  Plaintiff's  Re- 
buttal Exhibits  Nos.  116,  117  and  118 — it  is  general- 
ized in  the  terms  ^imitations''  and  ^ imitation  prod- 
ucts." I  myself  have  gone  on  the  road  to  investi- 
;^ate  and  ask  dealers  what  they  understood  by  the 
words  ^^coke"  and  ^^dope"  in  securing  these  agree- 
ments, and  in  so  doing  have  covered  Georgia,  Missis- 
sippi, Texas,  Arkansas,  Alabama,  North  Carolina, 
South  Carolina  and  Oklahoma.  I  should  judge  that 
I  have  visited  about  forty  dealers  in  that  territory. 
They  were  dealers  on  whom  investigations  had  been 
made  in  connection  with  their  business  and  reports 
submitted.  The  specific  object  of  my  visit  was  to 
secure  these  contracts.  Yes,  sir ;  I  made  agreement 
of  that  kind  with  dealers  in  the  State  of  Texas.  I 
did  not  make  any  such  agreements  with  dealers  in 
Texas  who  handled  ^'KOKE"  that  I  know  of.    I  do 
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inot  recall  off  hand  the  names  of  the  dealers  from 
whom  we  procured  these  contracts  in  Texas.  There 
are  somewhere  in  the  files. 

Q.  495.  ^^I  now  ask  you  to  produce  and  file  all  of 
H:he  contracts  which  you  procured  from  dealers  in 
the  State  of  Texas? 

(Mr.  HIRSCH.— ^^As  counsel  for  the  Coca-Cola 
Company  I  advise  the  witness  not  to  produce 
^them.^') 

*'A.  On  advice  of  counsel  I  refuse  to  produce 
them. ' ' 

I  have  attempted  in  other  ways  to  find  out  the 
meaning  of  the  words  ^^coke"  and  *^dope/'  namely, 
by  coming  [1601]  in  contact  with  thousands  of 
people  in  my  various  travels.  I  have  talked  with 
dealers  all  over  the  South  wherever  I  came  in  con- 
tact with  them.  I  have  come  in  contact  with  several 
hundred  dealers.  I  did  not  determine  whether  or 
not  they  were  dealers  who  handled  products  other 
than  ''Coca-Cola."  They  were  just  dealers  who  had 
^oda-f  ountains  in  connection  with  their  business,  but 
Kvhether  they  handled  other  products  or  whether 
they  handled  ''Coca-Cola"  exclusively,  I  don't  know. 
I  just  run  across  them  in  a  general  way  in  going  to 
(their  fountains  and  buying  drinks  for  myself.  You 
;say  that  I  spoke  a  moment  ago  of  getting  complaints 
from  the  Yellow  Pine  Pharmacy,  and  you  ask  what 
/complaints  I  got ;  they  were  complaints  submitted  by 
^the  salesman  of  the  Coca-Cola  Company  whose  terri- 
tory Hattiesburg,  Mississippi,  is  in.  You  ask  if  he 
complained  that  they  were  not  selling  enough  "Coca- 
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Cola";  he  complained  that  they  were  substituting 
imitation  products  for  ^^ Coca-Cola.''  Those  com- 
plaints were  repeated  time  after  time.  Oh,  yes ;  in- 
variably the  only  complaints  we  ever  get  are  from 
agents  of  the  Coca-Cola  Company.  We  never  get 
'any  complaints  from  the  consuming  public,  we  never 
'search  for  them.  You  ask  if  it  is  a  fact  that  when 
*^ Coca-Cola"  salesmen  come  to  make  their  rounds 
*they  figure  that  a  man  ought  to  have  so  much  ^^Coca- 
''Cola"  at  his  fountain,  and  if  he  does  not  handle  that 
much  they  make  a  complaint  against  him;  I  don't 
know  about  that. 

Plaintiff's  Rebuttal  Exhibits  116:,  117  and  118  are 
dn  my  handwriting — in  fact  most  of  these  contracts 
Vhich  I  procured  were  written  out  by  me  in  my  own 
writing,  so  far  as  I  recall.  The  notes  I  made,  from 
which  I  have  refreshed  by  recollection  in  testifying 
this  morning,  were  usually  written  after  I  went  back 
to  my  hotel.  The  contracts  [1602]  themselves 
w^ere  written  in  the  presence  of  the  persons  signing 
them,  but  the  reports  were  written  afterwards,  just 
merely  a  resume  of  what  was  contained  in  the  agree- 
ment. I  have  examined  the  reports  of  my  opera- 
tives, or  rather,  of  those  under  my  care,  who  went 
around  through  the  country  interviewing  dealers  as 
to  the  meaning  of  the  words  '^coke"  and  ''dope," 
and  the  only  instance  in  those  reports  where  anybody 
said  that  ''coke"  and  "dope"  did  not  necessarily 
mean  "Coca-Cola"  was  a  bottler  somewhere  in  Mis- 
sissippi. Out  of  the  thousands  of  people  they  in- 
vestigated that  was  the  only  one  who  stated  that 
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^^dope''  and  ^^coke"  were  not  nicknames  for  *' Coca- 
Cola"  exclusively  and  nothing  else  as  applied  to 
soda-fountain  drinks.  That  is  information  they 
were  sent  out  to  get.  That  is  what  I  instructed  them 
to  get. 

Eedirect  Examination  by  Mr.  HIRSCH. 
Yes,  sir ;  I  heard  that  an  appeal  was  taken  in  the 
case  at  Birmingham  against  Friend,  Piatt  and 
Daniels.  With  reference  to  the  general  instruc- 
tions given  when  the  men  under  me  went  around  to 
ascertain  in  regards  to  the  names  ''coke"  and 
''dope"  being  nicknames  for  "Coca-Cola,"  I  did  not 
instruct  the  men  as  to  what  drug-stores  to  go  into  in 
each  one  of  these  cases.  They  were  to  take  all  the 
first-class  stores  in  every  town  they  visited  with  a 
population  above  a  thousand.  In  every  other  investi- 
gation, both  myself  and  the  men  under  me  are 
specifically  instructed  what  stores  to  go  to,  and  we 
(do  not  go  to  any  of  the  stores  in  these  different  in- 
vestigations unless  instructed  to  do  so.  I  get  my 
information  from  the  Coca-Cola  Company  through 
their  traveling  salesmen  and  from  those  complaints 
received  from  the  salesmen  of  the  company.  The 
men  eventually — maybe,  not  then,  but  in  the  [1603] 
course  of  their  travels, — go  to  that  specific  store  and 
make  a  specific  investigation  as  the  circumstances 
of  the  case  warrants.  My  men  do  not  just  go  out  at 
random — just  to  any  place  they  want  to  go  to — that 
was  only  in  connection  with  the  general  investiga- 
tion in  regard  to  the  definition  of  the  terms  "dope" 
and  "coke."    I  am  asked  if  counsel  for  Coca-Cola 
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Company  had  all  the  information  in  regard  to  the 
present  suit  a  year  before  they  were  brought;  no, 
sir ;  not  a  year.  I  meant  to  say  an  investigation  was 
started  about  a  year  before  suit  was  brought  and 
•1:hen  continued  right  on.  I  am  asked  how  I  formed 
my  conclusion  that  these  other  products  are  imita- 
tions and  substitutes ;  because  of  their  general  flavor 
and  appearance.  I  am  asked  if  there  is  any  other 
reason  and  if  they  are  substituted;  well,  they  were 
actually  substituted  in  a  great  many  places  which 
we  have  investigated  as  and  for  ^'Coca-Cola." 

(Objected    to    by    defendant    because    hearsay. 
Overruled.     Exception.) 

I  never  have  seen  any  of  these  other  products 
which  I  have  referred  to  as  imitations  or  substitutes 
advertised  generally.  I  have  never  seen  a  piece  of 
ithe  advertising  gotten  out  by  the  Koke  Company  of 
[America,  '^only  in  evidence."  I  absolutely  do  not 
instruct  any  of  the  men  that  I  have  under  me  to 
threaten  retailers,  and  the  people  they  investigate 
\with  lawsuits  or  anything  at  all.  They  have  no  part 
of  that  at  all,  that  is  directly  against  their  instruc- 
tions and  I  don't  believe  it  is  done.  The  basis  on 
.ivhich  the  suit  against  the  Heinz  Cigar  Store  was 
<T3rought  was  fraudulent  substitution.  The  question 
of  ^^cope"  and  ''dope"  came  into  that  suit  by 
[1604]  the  defendants  stating  that  they  served 
these  imitation  products  only  when  ''coke"  and 
"dope"  was  asked  for  at  their  fountains.  In  get- 
.ting  this  agreement  that  has  been  referred  to  Ex- 
/hibit   110,   etc.,   these  various   agreements  whether 
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typewritten  or  written  in  my  handwriting — I  have 
the  evidence  before  me  to  go  by  before  I  go  out.  The 
origin  of  the  agreement  is  a  complaint  from  the 
representative  of  the  Coca-Cola  Company  after 
which  the  men  are  sent  to  that  particular  store  with 
instructions  to  make  a  very  thorough  spigot  test, 
which  means  they  are  to  attach  themselves  to  a  dis- 
interested witness  preferably,  if  possible,  a  resident 
of  that  town — and  then  make  the  spigot  test  as  I 
/detailed  on  direct  examination,  and  secure  samples 
of  the  syrup  dispensed  as  and  for  ^'Coca-Cola,"  as 
heretofore  recited.  As  soon  as  the  samples  are  re- 
ceived I  send  them  to  our  chemist  for  analysis  in 
the  condition  in  which  they  were  received.  In  the 
course  of  a  few  days  we  get  a  report  from  the  chemist 
*as  to  his  determinations  of  what  the  samples  sub- 
mitted are,  and  then  if  they  happen  to  not  be  '*  Coca- 
-Cola" we  have  one  of  our  men  go  see  this  dealer. 
The  men  under  me  send  in  reports  on  all  this  absol- 
utely every  day.  Oh,  yes ;  I  read  these  reports  and 
the  chemist's  reports  absolutely.  After  we  see 
whether  or  not  the  drink  and  samples  were  all  drawn 
from  the  same  container  in  the  fountain,  and  if  they 
were  that  determines  that  it  is  the  understanding  of 
the  dealer  that  '^Coca-Cola"  ^'coke"  and  ^^dope'' — 
■and  the  sample  being  served  as  ^^ Coca-Cola''  is 
'^^ Coca-Cola."  I  then  present  these  to  counsel  for 
the  Coca-Cola  Company  for  their  approval  and  they 
always  look  over  these  and  read  the  reports  very 
carefully  and  then  in  [1605]  their  good  judgment 
state  what  disposition  they  want  made  of  each  and 
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/every  case.  All  that  is  gone  through  always  before 
I  start  out  with  this  agreement  proposition.  I  don^t 
go  out  at  random  after  anybody  and  try  to  get  an 
agreement.  I  understand  that  ^'coke''  and  '^dope*' 
mean  absolutely  ^^ Coca-Cola,"  and  no  other  product 
in  the  world  as  applied  to  a  soda-fountain  drink. 

Eecross-examination  by  Mr.  LITTLETON. 
I  have  never  seen  any  of  these  products  which  I 
term  imitations  of  Coca-Cola  advertised  generally, 
with  the  exception  of  possibly  the  bottled  products, 
the  bottled  product  Cher o- Cola,  and  that  is  only 
recently.  I  have  only  seen  Chero-Cola  advertised 
in  two  or  three  states  and  that  is  only  in  the  last  two 
or  three  months.  I  have  seen  it  advertised  pretty 
extensively  throughout  Georgia  and  some  portions 
of  Alabama — Birmingham,  for  instance.  No,  sir ;  it 
is  not  advertised  extensively  along  railroad  tracks. 
Occasionally  in  towns  and  sometimes  along  the  rail- 
roads you  will  see  a  sign  along  sign  wall,  something 
of  that  kind.  Within  the  past  five  months  they  have 
been  doing  a  great  deal  of  display  advertising,  great 
big  signs  on  the  sides  of  buildings.  No,  sir ;  I  have 
never  seen  any  advertising  of  ^^ Gay-Ola.''  I  have 
never  seen  any  ^' Gay-Ola"  advertising  along  the 
Queen  &  Crescent  Railroad  system  throughout  Mis- 
sissippi. You  ask  if  I  don't  consider  all  products, 
all  of  the  various  cola  drinks  on  the  market,  that  is, 
drinks  similar  to  Coca-Cola  in  color,  taste  and  ap- 
pearance— as  imitations  of  Coca-Cola,  and  as  sub- 
stitutes for  Coca-Cola;  no,  sir;  not  all  [1606]  of 
them.    You  ask  which  ones  do  I  not  so  consider; 
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well,  Chero-Cola.  I  don't  know  whether  or  not  the 
Coca-Cola  Company  has  a  suit  against  them.  That 
is  about  the  only  one  that  I  do  not  consider  an  imi- 
tation of  and  a  substitute  for  ^^ Coca-Cola."  All  the 
others — all  that  have  come  to  my  knowledge — I  con- 
sider imitations  of  and  substitutes  for  '^Coca-Cola." 
I  make  a  distinction  between  ^^ Chero-Cola"  and 
^'Coca-Cola"  and  not  between  the  other  cola  drinks 
because  ^^ Chero-Cola"  has  an  entirely  different 
flavor.  It  has  a  greater  difference  in  flavor  from 
^^ Coca-Cola"  than  ^^Eye-Ola."  ^^Chero-Cola"  don't 
taste  anything  like  ^^ Coca-Cola."  It  has  an  entirely 
different  taste.  It  is  an  entirely  different  drink.  It 
simply  tastes  like  ^^ Chero-Cola"  and  nothing  else. 
You  ask  if  every  other  cola  drink  on  the  market 
more  closely  resembles  ^'Coca-Cola"  in  taste  than 
does  *^ Chero-Cola";  they  are  all  about  the  same. 
You  ask  if  I  don't  put  ^'Chero-Cola"  in  this  class  of 
drinks;  yes,  sir;  I  believe  '' Chero-Cola"  with  a  little 
off  flavor  is  in  the  same  class  of  drinks.  You  ask  if 
it  has  a  flavor  resembling  '^ Coca-Cola"  at  all  in  any 
tespect;  yes,  it  resembles  '^ Coca-Cola."  Still,  it  has 
l8i  slightly  different  taste  to  those  who  are  familiar 
^vith  ** Coca-Cola."  It  is  about  the  same  color  as 
these  other  drinks  and  is  put  up  in  bottles,  almost 
/identical  in  size  with  the  '^ Coca-Cola"  bottles,  and 
has  a  cap  on  it  about  the  same  size  as  the  **  Coca- 
Cola"  cap,  and  just  at  a  casual  glance  would  look 
about  like  a  bottle  of  ^'Coca-Cola."  It  can  be  sub- 
stituted for  '* Coca-Cola,"  and  no  doubt  is.  You  say 
that  notwithstanding  that  fact  I  don't  consider  it  an 
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imitation  of  '^Coca-Cola";  you  asked  what  I  thought 
about  its  [1607]  flavor,  and  I  told  you  it  has  a 
slightly  different  flavor;  if  you  ask  what  the  trade 
means,  I  probably  can't  answer  your  question.  I 
don't  consider  it  an  imitation  of  ^^ Coca-Cola"  my- 
self, directly.  Yes,  sir;  I  consider  it  an  imitation 
indirectly.  You  ask  if  I  consider  it  a  substitute  for 
'^Coca-Cola."  It  can  be  substituted  for  ''Coca- 
Cola."  Yes,  sir;  I  believe  I  consider  any  drink 
which  could  be  substituted  for  ''Coca-Cola"  as  a  sub- 
stitute for  "Coca-Cola"  an  imitation  thereof.  In 
its  primary  purpose  I  believe  "Chero-Cola"  also  is 
an  imitation  of  "Coca-Cola"  and  a  substitute  there- 
for; it  was  so  conceived.  I  have  no  doubt  that 
"Chero-Cola"  is  being  substituted  continually  for 
"Coca-Cola."  My  understanding  is  that  it  is  sold 
only  in  bottles.  I  believe  that  "Chero-Cola"  bottles 
habitually  have  a  label  on  them.  The  label  is  a 
bright  yellow  with  the  name  "Chero-Cola"  on  there 
in  red  and  within  the  last  two  or  three  months  it  is 
printed  in  block  letters.  Before  that  they  had  a 
diamond-shaped  label  with  yellow  body  with  the 
name  "Chero-Cola"  in  Script — direct  imitation  of 
the  "Coca-Cola"  label.  They  had  that,  I  should 
^judge  about  two  years.  They  had  that  on  a  yellow 
label  and  the  name  appeared  in  red.  The  name  of 
the  drink,  "Chero-Cola"  was  also  blown  into  the 
glass  in  the  bottles.  Their  new  bottles,  I  under- 
stand, have  the  name  blown  into  the  sides  in  block 
letters.  In  a  great  many  other  instances  I  under- 
stand itjs  script  type.     They  use  all  script  crowns 
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however ;  they  have  not  changed  those,  that  is  not  up 
to  a  few  days  ago.  Yes,  sir;  that  script  resemble 
^  *  Coca-Cola ' '  in  my  opinion  absolutely.  A  good  imi- 
tation of  it.  The  other  cola  drinks  which  I  know  of, 
which  have  that  same  script,  are  ,[160'8]  ^'Wise- 
Ola,"  ^^Eye-Ola,"  ^^Gay-Ola,"  ^^Glee-Nol,'^  ^^Cola- 
Nip,"  ^^Ala-Cola,"  ^^ Nifty-Cola,"  ^^Celery-Cola," 
^^ Luck-Ola,"  '^ Pepsi-Cola,"  ^^Tru-Cola,"  ^^Lemon- 
Cola."  I  believe  ^^Mo-Cola"  is  in  block  letters,  I 
am  not  sure  about  that.  To  my  certain  knowledge 
these  concerns  have  been  using  this  style  of  script 
two  or  three  years.  That  is  the  first  time  I  observed 
them  particularly.  I  do  not  know  and  have  no  idea 
how  many  cola  drinks  there  are  on  the  market.  I 
know  of  possibly  fifteen  or  twenty.  Yes,  sir ;  I  have 
^heard  of  ^^Amer-Cola,"  made  in  America,  Georgia. 
^^ Uncle-Sam,"  I  don't  consider  a  cola  drink,  it  may 
be,  I  am  not  familiar  with  it.  All  of  these  cola 
drinks  I  have  known  of,  all  have  about  the  same 
color,  and  are  put  up  in  about  the  same  kind  of  bot- 
/tle  and  have  pretty  much  the  same  general  taste.  In 
the  course  of  my  investigations  I  have  run  across 
a  good  many  dealers  who  stated  they  put  simple 
syrup  in  their  '^Coca-Cola,"  but  I  don't  personally 
know  that  to  be  a  fact.  My  investigations  didn't 
run  along  that  line.  I  cannot  determine  that.  We 
believe  it  is  being  done,  but  as  to  absolutely  knowing 
it,  I  cannot  state  that.  It  is  the  general  practice,  I 
think.  I  say  it  has  been  practiced  generally — that 
is  up  to  a  few  years  ago,  when  it  was  called  to  the 
attention  of  the  dealers  that  it  was  not  permitted  by 
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ihe  Coca-Cola  Company,  and  now  we  haA^e  very  few 
xBases  reported  to  us  where  that  is  done.  I  decided 
to  add  that  amended  statement  to  my  answer,  be- 
cause that  is  the  truth  of  it.  I  am  asked  if  I  saw 
Mr.  Hirsch  nod  to  me — 

(Mr.  HIRSCH. — ^^The  accusation  of  counsel  is 
absurd  and  it  is  absolutely  rank  to  say  that  I  would 
sit  here  and  coaching  the  witness.")     .[1609] 

(Mr.  LITTLETON.— ^^I  would  say  this,  I  ob- 
served Mr.  Pierce  look  at  Mr.  Hirsch,  I  was  not 
looking  at  Mr.  Hirsch.") 

(Mr.  PIERCE. — ''I  was  not  looking  at  Mr.  Hirsch, 
he  was  not  within  my  vision  at  all.") 

(Mr.  LITTLETON.— '^  And  I  state  that  the  wit- 
ness was  looking  at  Mr.  Hirsch,  and  that  is  the  rea- 
son I  asked  him  the  question  over  again,  and  then 
after  he  thought  a  minute  the  witness  added  that 
to  the  end  of  his  statement.") 

(Mr.  HIRSCH.— And  I  wish  to  state  that  at  the 
time  that  statement  was  made  I  looked  at  my  paper 
and  made  a  note  of  something  to  examine  him  on.) 

(Mr.  PIERCE. — And  the  witness  states  when  the 
second  question  was  asked  he  looked  directly  at 
Mr.  Littleton.) 

(Mr.  LITTLETON.— I  state  in  there,  I  think 
that's  true  when  I  asked  him  the  second  time.) 

(Mr.  PIERCE.— And  that  is  the  only  time  that 
the  witness  looked  at  either  Mr.  Hirsch  or  Mr. 
Littleton.) 

No,  sir;  in  my  rounds  I  have  not  had  dealers  fre- 
quently admit  to  me  that  they  had  put  simple  syrup 


2134      TJie  Koke  Company  of  America  et  al. 

(Deposition  of  H.  B.  Pierce.) 

in  ** Coca-Cola."  Yes,  sir;  I  have  had  some  of  them 
admit  to  me  that  they  did  that.  I  have  never  made 
any  investigation  or  observed  the  customs  of  the 
trade,  in  bottled  beverages.  I  don't  know  anything 
about  what  terms  people  use  in  asking  for  these 
various  bottled  goods  except  the  investigations  made 
by  our  investigators.  Personally  I  have  not  made 
any  investigation  of  that  kind  outside  of  casual  in- 
quiry. Oh,  yes;  I  have  witnessed  the  purchase  and 
sale  of  these  cola  drinks  other  than  ^^ Coca-Cola"  in 
bottles  time  after  time  at  various  places.  Yes,  sir; 
I  have  heard  people  ask  for  ^^coke"  and  ^^dope"  and 
have  seen  some  of  these  other  drinks  served  to  them. 
No,  sir;  I  did  not  observe  any  one  who  asked  for 
*^coke"  or  ''dope"  served  with  [1610]  ''Cherro- 
Cola"  or  with  ''Star-Cola,"  or  with  "Rye-Ola,"  or 
with  "Ala-Cola,"  that  I  know  of,  I  don't  recall  a 
specific  drink  it  may  be  any  one  of  them  or  all  of 
them. 

Re-redirect  Examination  by  Mr.  HIRSCH. 
No,  I  didn't  mean  to  say  that  the  practice  of  put- 
ting simple  syrup  in  "Coca-Cola"  is  general.  I 
meant  to  say  that  practice  had  been  general  up  to 
about  two  or  three  years  [1611]  ago,  and  we 
brought  it  to  the  attention  of  the  dealers  that  the 
Coca-Cola  Company  wouldn't  permit  any  tampering 
with  their  product.  No,  I  didn't  mean  to  say  that 
everybody  did  it,  I  meant  to  say  that  people  who 
were  substituting  did  it  and  mixed  other  products 
with  "Coca-Cola."    When  I  stated  that  the  prac- 


vs.  The  Coca-Coloi^  Company,  2135 

(Deposition  of  H.  B.  Pierce.) 

tice  was  general  of  putting  simple  syrup  in  ''Coca- 
Cola"  that  was  an  inadvertent  answer.     I  meant  in 
that  respect  that  about  two  or  three  years  ago  there 
was  a  number  of  dealers  conductinc^  soda-fountains 
that  used  to  make  it  a  practice  of  adding  simple 
syrup  to  their  ''Coca-Cola,"  and  that  practice  was 
called  to  their  attention  in  various  w^ays,  both  by 
this  department  and  by  representatives  of  the  Coca- 
Cola  Company,  and  was  discontinued  generally  all 
over  the  country.     No,  sir;  I  don't  know  of  my  own 
knowledge  of  anybody  ever  doing  that.     No,  sir;  I 
didn't    make    any    analysis    of    the    "Coca-Cola." 
With  reference  to  this  script  on  the  numerous  drinks 
which  I  have  enumerated,  I  am  asked  whether  that 
script  on  any  of  these  drinks  has  been  discontinued 
after  attention  was  called  to  it  by  this  department. 
Yes,  sir;  I  believe  it  has.     "Cherro-Cola"  is  the  only 
one  of  these  drinks  that  I  know  of  that  is  advertised 
generally  and  that  is  only  within  the  last  four  or 
five  months.     No,  not  to  my  knowledge  have  I  ever 
seen  any  bottled  product  served  in  response  to  or- 
ders for  "coke"  and  "dope"  except  "Coca-Cola." 
I  couldn't  say  whether  it  is  "Coca-Cola"  or  not. 

Re-recross-examination  by  Mr.  LITTLETON. 
Yes,  I  told  you  that  I  had  seen  other  drinks  be- 
sides "Coca-Cola"  served  in  response  to  orders  for 
"coke"  and  "dope."  No,  sir;  that  was  not  true, 
that  I  know  of.  In  thinking  of  [1612]  it  specifi- 
cally, I  could  not  say  what  it  was.  I  couldn't  say 
that  the  drink  I  saw  was  not  "Coca-Cola,"  because 
I  didn't  drink  it,  and  even  if  I  had,  possibly  I 
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couldn't  tell  it.  From  all  appearances  it  was  ' '  Coca- 
Cola."  Sure,  I  know  a  '^Coca-Cola"  bottle  when  I 
see  it.  No,  it  is  not  a  distinctive  bottle.  No,  it  is 
not  distinctive.  No,  ^^ Coca-Cola"  has  not  a  dis- 
tinctive bottle,  not  in  its  present  form — it  is  dis- 
tinctive in  as  much  as  it  has  the  trademark  ^^  Coca- 
Cola"  blown  in  script  on  some  part  of  the  bottle  and 
that  is  the  thing  that  distinguishes  it  from  all  the 
other  bottles  on  the  market — not  all  of  the  bottles, 
there  are  some  bottles  that  have  a  different  size  and 
shape.  I  have  not  seen  '^Coca-Cola"  in  any  bottle 
that  did  not  bear  the  trademark  blown  in  the  bottle. 
Recently  I  have  seen  ^'Coca-Cola"  with  another  cap 
on  it,  and  in  a  bottle  other  than  a  '^Coca-Cola" 
bottle.  I  saw  the  exhibits  filed  in  this  case.  The 
script  of  ^^ Coca-Cola"  is  distinct  from  the  other 
script  of  these  other  drinks  I  have  mentioned,  in 
that  it  has  a  special  design  of  its  ov\^n,  ^^ Coca-Cola," 
the  words  in  which  they  are  written,  in  which  they 
are  blown  on  the  bottle,  or  in  which  they  are  used  as 
advertising.  You  ask  if  in  my  mind  it  is  different 
from  those  names  on  the  other  bottles — '^Rye-Ola," 
for  instance.  Well,  of  course,  the  name  is  different, 
but  the  script  is  the  same.  The  names  do  not  look 
alike  when  you  see  them  [together.  I  personally 
would  not  take  them  as  the  same  thing.  If  I  only 
saw  the  word  ''Cola"  in  ''Star-Cola,"  I  would  take 
it  to  be  "Coca-Cola."  If  I  saw  the  whole  name, 
"Star-Cola,"  I  would  not.  The  name  [1613] 
"Chero-Cola"  does  not  look  to  me  like  "Coca-Cola" 
f — it  would  if  I  only  saw  the  word  "Cola." 


vs.  The  Coca-Cola\  Company,  2137 

(Deposition  of  H.  B.  Pierce.) 

Re-reXQ.  755.  ^^Does  the  name  '^Dope/'  as  it 
appears  on  the  caps  of  the  defendants'  bottles  look 
like  the  name  ' Coca-Cola' 1" 

A.  ^^Only  the  script^  or  style  of  letter  used." 

Re-reXQ.  756.  ^'Does  the  style  of  the  letters  in 
the  name  ^Dope'  as  used  on  the  caps  of  the  defend- 
ants' bottles  look  to  you  like  the  style  in  which 
^Coca-Cola'  is  written'?" 

A.  ^^Yes,  sir." 

Re-reXQ.  757.  ^^You  think  that  is  the  same  style 
of  script  1" 

A.  ^^I  think  that  is  the  same  style  of  script, — the 
same  lettering." 

Re-reXQ.  758.  ^'Do  you  think  you  would  mis- 
take that  for  the  name  ^Coca-Cola'  on  the  crown  of 
the  bottle?" 

A.  ^^Not  I,  I  wouldn't." 

Re-reXQ'.  759.     ''Do  you  think  anybody  would?" 

A.  ''They  may,  I  don't  know." 

Re-reXQ.  760'.  "Do  you  think  any  rational  be- 
ingj  anybody  with  common  sense,  would?" 

A.  "I  don't  know." 

(Mr.  HIRSCH.— "I  object  to  that,  he  don't  know 
what  a  rational  being  with  common  sense  would 
do.") 

Re-reXQ.  761.  "Would  you  mistake  the 
"KOKE"  written  in  caps  on  the  defendants'  bottles 
for  the  name  'Coca-Cola'? 

A.  "No."     [1614] 

If  they  are  in  script  I  might  mistake  the  labels  on 
the  "Chero-Cola"  bottles  for  the  labels  on  the  "Coca- 
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Cola"  bottles.     I  think  I  would  mistake  the  script 

labels  that  are  now  pasted  on  ''Chero-Cola"  bottles 

for  the  ^'Coca-Cola."    In  some  cases  there  are  labels 

used  by  ''Coca-Cola"  bottlers,  but  in  most  cases  no 

labels  are  used.     I  don't  know  why  the  labels  are 

not  used,  but  I  have  been  told  that  the  trade  objects 

to  them  particularly  the  trade  that  has  ice  boxes, 

because  the  labels  come  off  and  stop  up  the  drain 

pipes.     They  use  a  uniform  label  I  believe,  in  cases 

where  they  do  use  labels.     The  body  of  the  label  is 

blue,  and  the  name  ''Coca-Cola"  is  written  on  there 

in  blue.     The  "Chero-Cola"  label  is  yellow,  and  the 

name  "Chero-Cola"  is  written  on  there  in  red.     No, 

sir;  I  would  not  mistake  that  "Chero-Cola"  label  for 

the  "Coca-Cola"  label.     I  have  seen  some  "Chero- 

Cola"  bottles  that  were  labeled  and  others  that  were 

not.     I  knew  they  were  "Chero-Cola"  bottles  on 

account  of  the  name  "Chero-Cola"  being  blown  in 

them.     I  couldn't   distinguish  them  unless  I   saw 

them,  yes,  sir.     In  those  cases  where  they  had  labels 

I  could  readily  distinguish  them  on  account  of  the 

color   of   the   labels.     I   have   never   brought   any 

"Chero-Cola."    Yes,  sir;  I  have  had  other  people 

buy  it  for  me.     The  bottle  goods.     You  asked  how 

much  "Chero-Cola"  I  ever  drank,  and  if  I  ever 

drank  much  of  it;  I  never  bought  any  of  it,  and  I 

never  drank  any  "Chero-Cola"  to  my  knowledge 

that  I  know  of. 

Re-reXQ.  785.     "And  yet  you  say  that  it  has  a 
different  taste  from  'Coca-Cola'?" 

A.  "I  have  too, — I  recall,  now,  at  Macon  during 
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the     [1615]     State  Fair,  I  did." 

I  have  tasted  '^Cherro-Cola"  on  a  number  of  oc- 
casions, I  have  never  drank  it,  what  you  might  say, 
in  complete  bottlefuls.  I  have  taken  two  or  three 
mouthfuls  or  one  mouthful  on  a  number  of  occa- 
sions, I  did  at  Macon  a  couple  of  years  ago  at  the 
State  Fair  down  there,  bought  a  couple  of  bottles  of 
*^Chero-Cola"  during  the  afternoon.  I  have  tasted 
^^Chero-Cola"  on  a  number  of  occasions,  that  is  a 
mouthful,  I  have  done  that  repeatedly.  I  have  seen 
' '  Chero-Cola "  sold  when  ^^Chero-Cola"  was  asked 
for.  I  have  never  heard  any  of  these  other  drinks 
asked  for  by  their  right  names.  I  have  heard  them 
asked  for  as  '^dope"  and  ^^coke."  When  ^^dope'^ 
and  ^^coke"  are  asked  for  I  have  seen  a  pi'oduct 
served.  I  don't  know  what  it  was.  No,  I  have 
never  witnessed  the  sale  of  any  product  in  bottles 
other  than  ^^ Coca-Cola"  to  any  purchaser  who  asked 
for  V'coke"  or  ^^dope."  Yes,  sir;  I  am  familiar  with 
'^ Coca-Cola"  bottles  and  the  caps  on  them  and  the 
labels,  and  am  in  the  investigating  business,  but  I 
couldn't  positively  tell  that  those  bottles  were  not 
^^ Coca-Cola,"  because  they  were  of  the  same  general 
appearance  of  ^^ Coca-Cola."  I  never  saw  the  caps 
on  the  bottles,  I  never  saw  any  with  the  labels  on 
them,  and  I  never  saw  the  names  of  any  of  them 
blown  in  the  glass.  For  all  I  know  they  may  be 
selling  all  these  drinks  to  purchasers  who  ask  for 
''coke"  and  ''dope"  and  "Coca-Cola."  I  believe 
"Chero-Cola"  is  sold  when  "coke"  and  "dope"  are 
asked  for.     I  don't  know  whether  these  concerns 
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who  formerly  used  script  and  discontinued  it,  dis- 
continued the  use  of  that  script  rather  than  have  a 
lawsuit  with  the   Coca-Cola   Company.    I   do  not 
know  whether  or  not  the  Coca-Cola  Company,  or  its 
[1616]     counsel  or  anyone  connected  with  the  Coca- 
Cola  Company,  ever  intimated  to  those  people,  that 
if  they  didn't  discontinue  the  use  of  that  script  they 
would  be  sued.     I  am  acquainted  with  the  size,  shape 
and  general  appearance   of  the   bottles  in  which 
^^ Coca-Cola"  is  bottled  and  sold  in  Atlanta,  Georgia. 
I  believe  it  is  a  six  and  one-half  ounce  white  bottle. 
I  do  not  remember  to  have  seen  cola  drinks  served 
in  bottles  of  any  other  shape  besides  that.     Amber 
bottles  are  used  by  some  of  the  bottlers  of  ^'Coca- 
'  Cola"  up  in  the  northwest  territory.     You  say  that 
I  didn't  catch  your  question,  and  that  you  asked  me 
if  I  had  ever  seen  any  other  cola  drinks  other  than 
^^ Coca-Cola"  offered  for  sale  in  bottles  of  a  different 
shape  from  the  character  of  bottle  used  by  the  Coca- 
Cola  Company  of  Atlanta,  in  the  bottling  of  '^Coca- 
Cola";  I  hadn't  observed  that  only  when  they  were 
put  in  evidence  down  in  New  Orleans — also  in  Dallas 
— I  observed  it  then.    I  believe  the  bottlers  of  these 
various  cola  drinks  use  various  sized  bottles.     You 
ask  if  I  have  ever  noticed  any  of  these  cola  drinks 
offered  to  a  customer  in  bottles  which  dift'ered  in 
size,   color   and   general   appearance   from   '^  Coca- 
Cola"  bottles;  I  never  particularly  noticed  that — 
never  observed  it  particularly,  never  gave  the  matter 
any  thought  at  all.    I  never  observed  the  sale  of  any 
of  these  cola  drinks  other  than  '' Coca-Cola  in  bottles 
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to  my  knowledge — not  particularly  no.  You  ask  if 
there  is  any  way  of  telling  from  the  size,  color, 
shape,  design  and  general  appearance  of  the  bottle 
whether  or  not  it  contains  ^'Coca-Cola''  or  one  of 
these  fourteen  or  fifteen  drinks  which  I  have  men- 
tioned; the  licensed  bottlers  of  ^^ Coca-Cola"  always 
use  the  trademark  ^^ Coca-Cola"  [1617]  bottles, 
and  that  is  the  way  I  distinguish  those  from  the 
other  drinks.  You  ask  if  that  is  the  way  I  distin- 
guish the  ^^ Coca-Cola"  bottles,  notwithstanding  the 
fact  that  ^* Coca-Cola"  looks  like  these  other  names; 
that  is  the  way  I  distinguish  it — what  the  public 
may  do  is  another  matter;  the  public  is  not  as  well 
informed  about  that  as  I  am.  When  I  went  into  a 
store  and  a  bottle  was  handed  to  me,  I  could  tell 
right  off  by  looking  at  it  whether  it  was  ^^ Coca-Cola" 
or  not,  if  I  saw  the  whole  name.  You  ask  if  just  a 
glance  would  not  show  the  name  if  it  was  served 
over  the  counter  or  stand  where  I  was,  that  would 
depend  on  the  angle  at  which  the  bottle  was  handed 
to  me.  I  might  take  a  ^^Chero-Cola"  bottle  and 
look  at  one  angle  of  the  shoulder  of  it,  and  wouldn't 
know  whether  it  was  '^Coca-Cola"  or  not,  it  depends 
on  the  angle  of  the  bottle  as  it  is  handed  to  me.  If 
it  were  just  casually  handed  me,  I  would  be  less 
likely  to  observe  the  difference — I  myself  with  all 
my  knowledge  of  ^^ Coca-Cola"  bottles  and  its  busi- 
ness, of  course,  I  could  tell  it.  No,  I  have  never  at 
any  time  observed  a  purchaser  who  asked  for 
^^dope"  or  ^^coke"  served  with  a  cola  beverage  in  a 
bottle  which  I  knew,  or  had  good  reason  to  believe 
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either  from  the  appearance  of  the  bottle  or  from  the 

name  or  the  label  or  the  cap  was  not  '^ Coca-Cola." 

[1618] 

Deposition    of   I.    B.    Drawley,    for    Plaintiff    (in 

Rebuttal). 

I.  B.  DE AWLEY. 

Direct  Examination  by  Mr.  HIRSCH. 
I  am  thirty-three  years  of  age;  reside  in  Hunts- 
ville,  Alabama,  where  I  have  been  living  since  April 
12th.  I  visited  the  Davis-Puston  stores  in  Nash- 
ville, with  C.  C.  Ross,  at  which  places  w^e  made  ''spi- 
got tests,"  that  is,  to  say,  one  of  us  called  for  ''dope" 
or  "coke"  and  the  other  for  "Coca-Cola,"  and  we 
noted  what  container  the  syrup  w^as  drawn  from  to 
make  the  drinks  thus  requested.  We  noted  if  they 
were  all  drawn  from  the  same  container,  in  all  the 
stores  we  visited.  In  all  of  the  calls  at  the  Davis- 
Fuston  stores  the  syrup  was  in  each  instance  drawn 
from  the  same  container.  We  then  went  to  the  place 
of  business  of  what  is  known  as  Mathews  Ha-Ha- 
Store,  where  we  called  for  a  "dope"  or  "coke"  and 
"Coca-Cola,"  and  observed  that  the  syrup  drawn  to 
make  the  drinks  we  ordered  was  drawn  from  the 
same  container  in  response  to  all  three  orders.  We 
then  went  to  the  place  of  business  of  Fried  &  Haas 
three  times.  The  first  time  Ave  went  there  the  syrup 
used  to  make  the  drinks  served  in  response  to  calls 
for  "dope"  or  "coke"  was  drawn  from  one  con- 
tainer, and  the  syrup  to  make  the  drink  served  in 
response  to  "Coca-Cola"  was  drawn  from  a  different 
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container.  We  then  went  back  about  four  o'clock 
and  one  of  us  asked  for  either  ^^dope"  or  ^V.oke," 
and  the  other  for  ^^ Coca-Cola,"  and  this  time  the 
syrup  used  for  making  the  drinks  served  in  response 
to  both  requests  was  drawn  from  the  same  container. 
We  went  there  again  about  six  or  seven  o'clock,  and 
again  asked  for  ^^coke"  or  ^^dope"  and  ^^ Coca-Cola," 
and  they  got  them  from  the  same  container.  We 
then  w^ent  to  the  Warner  Drug  [1619]  Store  at 
Nashville,  and  called  for  ^^dope"  or  ^^coke"  and 
^^ Coca-Cola,"  and  the  dispenser  got  the  syrup  for 
both  drinks  out  of  the  same  container.  We  went 
there  four  different  times,  and  each  time  the  same 
thing  happened.  We  went  to  the  Nashville  Drug 
Company  and  ordered  ^^dope"  and  ^^coke"  and 
' '  Coca-Cola ' '  and  they  served  us  bottled ' '  Coca-Cola ' ' 
in  response  to  each  request. 

Cross-examination  by  Mr.  LITTLETON. 
I  am  with  the  Gulf  Refining  Company,  at  Hunts- 
ville,  Alabama,  as  local  agent.  I  have  held  the  posi- 
tion since  April  12th,  this  year.  Prior  to  that  time 
I  was  with  the  International  Shoe  Company  at  St. 
Louis,  as  superintendent  of  the  Marshall,  Missouri, 
factory,  and  cost  man,  which  position  I  held  for 
seven  years.  I  lost  my  position  there  when  the  Mar- 
shall factorv  closed  down.  I  was  never  a  detective, 
and  don't  consider  the  kind  of  work  I  have  detailed 
in  my  direct  examination  as  detective  work.  I  con- 
sider it  just  extra  work,  special  work.  I  had  never 
engaged  in  special  work  of  this  kind  before.  Mr. 
Ross  advertised  in  a  Nashville  paper  for  a  man  for 
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special  work  and  I  answered  the  advertisement.  I 
was  in  Nashville  at  the  time  looking  for  employment. 
I  was  going  from  there  to  Corinth,  Mississippi.  I 
had  been  out  of  employment  about  two  weeks,  had 
just  come  from  St.  Louis  down  to  Nashville.  Mr. 
Eoss  paid  me  three  dollars  a  day  for  this  work.  I 
was  engaged  altogether  two  days  in  making  these  in- 
vestigations. We  visited  either  two  or  three  of  the 
Davis-Fuston  stores,  I  don't  know  w^hether  we  vis- 
ited these  Fuston  stores  first  or  not.  We  visited 
them  sometime  during  those  two  days.  I  don't 
[1620]  remember  whether  we  visited  them  before 
we  visited  the  other  stores  or  not,  or  which  one  we 
first  visited.  I  do  not  recall  about  when  we  visited 
the  first  Davis-Fuston  Store,  I  may  have  to  refer  to 
my  memorandum  here,  I  cannot  answer  that  without 
referring  to  my  memorandum.  Yes,  sir,  I  have  an 
independent  recollection  of  these  transactions  out- 
side of  my  memorandum.  You  say  you  want  to  see 
if  I  can  testify  without  looking  at  my  memorandum, 
and  ask  if  I  recall  about  the  time  of  day  when  I  vis- 
ited the  first  Davis-Fuston  Store.  I  don't  remember 
whether  it  was  February  9th  or  10th.  I  don't  re- 
member whether  it  was  morning,  afternoon,  or  night. 
I  don't  remember  whether  it  was  I  who  asked  for 
^ '  dope, ' '  or  whether  it  was  Ross.  I  don 't  know  which 
spigot  the  syrup  was  drawn  from,  but  they  were  both 
drawn  from  the  same  spigot.  I  don't  know  which 
one  it  was,  or  whether  it  was  to  the  right  or  left  of 
the  carbonator  arm.  I  don't  know  the  name  of  the 
dispenser  on  duty.     I  don't  know  what  drink  it  was 
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that  was  served  to  me,  I  called  for  one  and  Ross  for 
the  other,  and  we  both  got  the  same.  I  don't  know 
whether  it  was  ^^ Coca-Cola,"  I  suppose  it  was  ^^ Coca- 
Cola.''  I  don't  believe  I  could  tell  the  difference  be- 
tween genuine  ^^ Coca-Cola"  and  these  substitutes. 
You  ask  if  they  all  taste  exactly  alike  to  me ;  I  don't 
drink  very  much  of  them.  You  ask  if  they  all  taste 
exactly  alike  to  me,  regardless  of  the  fact  whether  I 
drink  much  or  little;  I  don't  know,  because  I  am  not 
a  judge  of  them.  I  think  the  first  Davis-Fuston 
Store  we  went  to,  I  think  it  was  the  Fuston  Phar- 
macy out  on  Mulberry  and  4th  Streets — my  recollec- 
tion is  that  when  I  called  for  my  drink  it  came  out  of 
the  spigot  labeled ' '  Coca-Cola. ' '  I  don 't  recall  which 
it  [1621]  was  I  asked  for,  whether  it  was  ^^dope," 
^^coke"  or  '^Coca-Cola."  Either  Ross  or  myself 
asked  for  ^^coke"  or  ''dope,"  and  the  other  asked  for 
''Coca-Cola."  I  don't  know  which  asked  for  which. 
I  don't  recall  whether  it  was  "dope"  that  was  asked 
for  or  "coke"  that  was  asked  for.  I  know  that 
we  both  didn't  ask  for  "Coca-Cola,"  because  we 
both  didn't  do  it.  I  am  positive  that  we  didn't.  No, 
sir,  I  do  not  readily  recognize  the  difference  between 
the  name  "dope"  and  the  name  "Coca-Cola."  I 
don't  recognize  any  difference  between  those  names. 
You  ask  if  they  sound  just  alike  to  me;  well,  they 
mean  the  same  thing.  You  again  ask  if  they  sound 
just  alike  to  me;  no,  but  they  mean  the  same  thing; 
no,  sir,  they  don't  sound  alike;  no,  sir,  the  words 
"dope"  and  "Coca-Cola"  don't  look  alike.  They 
mean  the  same  thing  to  me,  yes,  sir.     "Dope"  and 
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•"Coca-Cola"    have  the  same  meaning  to  me.     If 

I  would  eo  into  a  drug-store  and  call  for  "dope"'  or 

**coke."  or  "Coea-Cola,"    I   would   have   in   mind 

"Co:a-C.:.::^.-' 

Air.  LITTLETOX.— • '  That  is  not  what  I  am  ask- 
ing, and  I  move  to  strike  the  answer  as  not  responsive 
to  the  question. ") 

(Objection  ovemiled;  exception.) 

You  ask  if.  in  my  opinion.  ""^ Coca-Cola"  is  a 
**dope/'  to  my  mind;  well,  I  don't  know.  I  don't 
know  whether  it  is  or  not.  I  oall  it  **dope"  because 
they  mean  the  same  to  me,  that  is  the  reason.  That 
name  '"dope"  has  no  meaning  to  me  whatever.  Yes, 
sir.  I  have  heard  people  speak  of  **the  *dope'  on  the 
baseball  game/'  I  don't  know  what  it  means  in  that 
connection  because  I  don 't  follow  baseball.  Yes,  sir, 
I  have  heard  of  '"dope-fiends,"'  and  morphine-fiends, 
and  cocaine-fiends.  Yes.  sir,  I  have  heard  the  ex- 
pression ""dope-fiend"  applied  to  any  of  those. 
[1622]  Yes.  sir.  I  have  heard  of  "'the  *dope'  on  the 
hoi*se  races."  Init  I  don't  know  what  it  means.  Yes, 
sir.  I  have  heard  dinigs  referred  to  as  ''dope,**'  such 
as  morphine,  cocaine,  and  drugs  like  that.  Yon  ask 
if  *'dope"  means  that  to  me  also:  why.  it  is  just  as  I 
stated — my  meaning  of  the  word  **dope"  is  rather 
vague.  It  means  a  whole  lot  of  things.  You  say  it 
has  a  meaning,  then :  well,  it  is  vague  to  me.  If  I 
heard  of  a  di'ink  called  ''Lemon-Orcinge/'  I  would 
natiu'allv  c-onclude  from  the  name  of  the  diink,  that 
it  would  have  something  in  there  that  tasted  like 
lemon  and  oran2:e,  it  seems  to  me.    If  I  heard  a  drink 
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called  ^'Lemon-Cola/'  I  would  naturally  conclude, 
from  the  name  that  there  was  lemon  about  it.  I 
don't  know  just  exactly  what  cola  is.  I  presume  it 
would  have  a  lemon  flavor.  I  don't  know.  When  I 
hear  a  drink  called ' '  Coca-Cola, ' '  I  would  think  it  had 
coca  in  it.  You  ask  if  I  would  think  the  principal 
characteristic  ingredients  were  coca  and  cola;  I 
never  thought  about  that.  You  say  that  I  said 
''dope"  and  "Coca-Cola"  mean  the  same  thing,  and 
that  I  have  given  several  meanings  of  "dope,"  and 
you  ask  me  now  to  give  my  meaning  of  "Coca-Cola" ; 
well,  "dope"  and  "Coca-Cola"  have  always  been 
associated  in  my  mind — if  I  go  into  a  soda-fountain 
and  ask  for  "dope"  or  "Coca-Cola,"  I  would  expect 
to  get  "Coca-Cola,"  whether  I  called  for  "dope"  or 
or  "Coca-Cola."  I  have  lived  in  St.  Louis  a  number 
of  years.  You  ask  if  the  word  "dope"  is  used  out 
there  frequently;  well,  I  use  it.  I  don't  know  how 
long  I  have  used  the  word  "  dope. "  I  suppose  I  first 
got  to  applying  that  word  "dope"  to  "Coca-Cola" 
because  I  heard  some  one  else  use  it.  Yes,  sir,  I 
have  heard  that  "Coca-Cola"  has  some  drug  in  it. 
I  don't  remember  [1623]  just  what  drug  it  was, 
but  I  have  heard  it  referred  to  as  having  a  drug  in  it. 
I  have  never  heard  it  referred  to  as  having  cocaine 
in  it.  I  don't  know  what  the  drug  was.  You  ask  if 
the  name  "dope"  has  any  sinister  meaning  to  me; 
well,  not  particularly.  "Dope"  might  under  certain 
conditions  and  used  in  certain  ways,  suggest  a  drug 
or  narcotic.  No,  sir,  I  did  not  take  away  any  sam- 
ples of  the  syrup  served  in  the  places  where  I  visited 
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in  Nashville.  I  drank  what  was  served  me.  No,  sir, 
Mr.  Ross  did  not  take  any  syrup  away,  either.  I 
don't  remember  just  in  what  sequence  we  visited  the 
different  stores.  I  don't  remember  whether  at  the 
Mathews  Ha-Ha-Store  I  ordered  ^^dope,"  ^^coke"  or 
^'Coca-Cola."  That  store  is  in  the  Arcade.  I  don't 
remember  the  time  of  day  I  went  there.  I  think  we 
went  there  on  both  days,  I  know  we  went  there  two 
times.  We  went  to  the  Fuston  Pharmacy  at  Mul- 
berry and  4th  Streets,  twice,  and  I  think  one  place 
we  didn't  go  to  but  once,  but  just  which  one  it  was, 
I  don't  remember.  I  w^ent  to  Fried  &  Haas'  three 
times,  and  to  the  Warner  Drug  Store,  at  the  corner 
of  Celar  and  the  Public  Square,  I  think  four  times. 
I  don't  know  who  any  of  the  dispensers  at  any  of 
these  places  was.  I  don't  know  whether  Ross  found 
out  who  they  were  or  not,  we  both  went  in  together. 
I  don't  remember  which  I  asked  for  at  the  Mathews 
Store,  whether  it  was  '^dope,"  ^^coke"  or  ^'Coca- 
Cola,"  nor  do  I  remember  which  it  was  Ross  asked 
for.  You  ask  if  I  don't  think  I  was  liable  in  think- 
ing of  it  afterwards,  in  my  memory,  to  get  the  names 
confused,  inasmuch  as  ''dope"  and  "Coca-Cola" 
convey  the  same  idea  to  my  mind;  I  don't  think  so. 
You  ask  why;  well,  because  I  don't,  I  have  no  reason 
and  no  explanation  of  that,  whatever.  These  inves- 
tigations [1624]  we  made  were  on  February  9th 
and  10th.  You  say  that  though  these  names  mean 
the  same  thing  to  my  mind,  and  are  absolutely  alike 
and  synonymous,  yet,  four  months  after  the  investi- 
gations  are   made,   I  am  able  to  distinguish  which 
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name  was  which  and  to  remember  that  one  was  asked 
for  and  not  the  other ;  yes,  sir,  I  think  so.  Yes,  sir, 
I  am  able  to  carry  the  distinction  between  the  names 
in  my  mind  that  long.  I  remember  that  we  both 
didn't  ask  for  the  same  thing.  Yes,  sir,  it  is  a  fact 
that  we  started  out  with  the  intention  of  not  asking 
for  the  same  thing,  and  we  didn't  do  it,  either.  I 
think  I  always  asked  for  the  same  thing  at  all  of  the 
places  we  went  to — and  I  think  he  always  asked  for 
the  same  thing.  We  did  not  switch  around.  I  think 
we  asked  for  the  same  thing,  I  know  so.  I  asked  for 
the  same  thing  at  every  place  we  went  to,  and  he 
asked  for  the  same  thing  at  every  place  we  went  to. 

XQ.  190.  ^^Now,  if  you  asked  for  the  same  thing, 
can't  you  remember  it?  A.  No,  sir.  I  cannot  re- 
member whether  it  was  agreed  that  I  was  to  ask  for 
^^dope"  and  he  was  to  ask  for  '' Coca-Cola"  or  not. 
I  cannot  remember  whether  it  was  agreed  that  I  was 
to  ask  for  ^^coke"  and  he  was  to  ask  for  ^^ Coca-Cola" 
or  not.  Yes,  sir,  I  remember  the  spigot  from  which 
the  syrup  was  drawn  at  the  Ha-Ha- Store,  it  was 
drawn  from  the  middle  spigot.  I  remember  that. 
My  recollection  is  there  were  five  spigots  and  it  was 
drawn  from  the  center.  My  remembrance  is  that 
there  was  only  five  spigots  at  that  fountain.  I  re- 
call that  specifically  because  I  did  a  good  deal  of 
loafing  around  the  [1625]  Arcade  at  night.  On 
our  first  visit  to  Pried  &  Haas  they  drew  ^^dope"  and 
^* Coca-Cola"  from  different  containers.  I  don't  re- 
member which  container  they  drew  the  ^^dope"  from, 
or  which  they  drew  the  ^^ Coca-Cola"  from.     Nor  do 
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I  remember  the  container  they  drew  it  from  on  the 
subsequent  visits,  nor  the  name  of  the  dispenser. 
The  second  time  we  visited  there  was  about  four 
o'clock  and  the  third  time  around  six, — probably  be- 
tween six  and  seven  o'clock.  I  did  not  notice  what 
the  containers  were  labeled.  I  did  not  notice  the  lo- 
cation of  the  container  from  which  the  syrup  was 
drawn  at  the  Warner  Drug  Company,  nor  do  I  re- 
member what  the  label  was  that  was  on  it.  I  don't  re- 
member what  kind  of  fountain  it  was,  or  how  the  spi- 
gots were  arranged.  I  went  there  in  the  morning, 
once.  I  made  a  visit  in  the  afternoon  there,  I  think 
the  same  afternoon,  but  I  don't  remember  about 
what  time  it  was  in  the  afternoon.  The  Warner 
Drug  Company  is  located,  I  think,  on  the  corner  of 
Cedar  Street  and  what  is  known  as  the  Square.  At 
the  Nashville  Drug  Company  there  was  no  syrup 
drawn.  We  went  to  two  stores  of  the  Nashville  Drug 
Co.  and  at  both  of  them  they  served  bottled  ^^  Coca- 
Cola."  I  knew  it  was  bottled  ^^ Coca-Cola"  because 
it  had  ^* Coca-Cola"  on  the  crown.  I  recognized  it 
right  off  as  ^'Coca-Cola."  You  ask  if  I  have  ever 
seen  any  of  these  other  cola  drinks,  the  bottles  in 
which  they  are  put  up;  I  believe  I  have  seen  ''Gay- 
Ola.'  I  have  not  noticed  the  crowns  on  the  bottles. 
I  don't  remember  whether  there  was  any  labels  on 
those  bottles  of  ''Coca-Cola"  or  not,  aside  from  the 
crowns.  Yes,  sir;  I  drank  it.  I  don't  remember 
what  kind  of  fountain  they  had  at  the  Nashville  Drug 
Company  where  they  served  us  this  bottled  "Coca- 
Cola."    I  presume  that  we  did  go  up  to  the  fountain, 
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and  one  of  us  asked  for  '^Coca-Cola."  I  don't  re- 
call, though,  whether  we  did  or  not.  No,  sir,  they 
did  not  serve  [162'6]  us  ''dope"  at  the  fountain, 
but  served  ''Coca-Cola"  out  of  the  bottles.  I  said 
we  either  called  for  "coke"  or  "dope"  and  "Coca- 
Cola,"  and  they  served  us  bottles  of  "Coca-Cola"  in 
response  to  those  requests.  I  don't  know  whether  I 
saw  anything  in  the  fountain  that  looked  like  "Coca- 
Cola"  syrup  or  not.  I  didn't  see  anybody  while  I 
was  there  served  anything  out  of  the  fountain.  I 
suppose  they  did  not  know  we  were  making  these 
tests,  because  we  didn't  tell  them  we  were.  I  sup- 
pose they  gave  us  bottled  "Coca-Cola"  instead  of 
giving  us  soda-fountain  syrup,  because  I  saw  the  bot- 
tles. No,  sir,  we  did  not  ask  for  a  bottle  of  "Coca 
Cola."  We  just  asked  for  "Coca-Cola"  or  "dope," 
whichever  it  was.  My  recollection  is  they  said  the 
fountain  was  closed  for  the  winter.  They  were  not 
operating  that  fountain.  I  don't  know  whether  they 
had  anything  else  but  this  bottled  "Coca-Cola."  I 
didn't  see  anything  else  there.  Yes,  sir;  I  was  paid 
as  soon  as  the  services  terminated,  and  I  don't  know 
anybody  else  who  assisted  Mr.  Ross  in  this  kind  of 
work.     [1627] 

Deposition  of  Frank  Keane  Birch,  for  Plaintiff  (in 

Rebuttal) . 

FRANK  KEANE  BIRCH. 

Direct  Examination  by  Mr.  HIRSCH. 

I  reside   at   205   South  Ash   Street,   Greensboro, 
North  Carolina,  and  am  twenty-six  years  of  age.     I 
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have  resided  in  Greensboro  since  March  10th  of  this 
year.  I  formerly  resided  at  Spartanburg,  South 
Carolina  and  was  there  on  or  about  December  30th, 
1914.  I  know  a  Mr.  Frank  Piatt  and  I  went  with 
him  to  the  K.  W.  N.  Pharmacy,  at  Spartanburg  on 
or  about  December  30th,  1914.  We  went  up  to  the 
fountain  and  I  asked  for  ^^Dope"  and  Mr.  Piatt 
asked  for  ^^ Coca-Cola.''  The  syrup  to  make  the  two 
drinks  asked  for  by  Piatt  and  myself  was  drawn 
from  the  same  container.  I  asked  the  dispenser  to 
give  me  an  eight  or  ten  ounce  bottle  of  ^^ Coca-Cola'' 
syrup.  The  bottle  marked  Exhibit  No.  121  has  a 
label  on  it  which  bears  my  signature.  I  saw  the 
label  pasted  on  that  bottle  and  saw  the  bottle  sealed. 
The  syrup  which  the  dispenser  gave  me  in  response 
to  my  order  for  '^Coca-Cola"  was  placed  in  that 
bottle  before  it  was  sealed.  I  made  no  change  in  the 
syrup  whatsoever.  I  then  gave  the  bottle  to  Mr. 
Piatt.  Mr.  Piatt  wrote  out  that  label  in  my  presence. 
(Plaintiff  here  tendered  and  offered  in  evidence 
the  bottle  and  label  referred  to  as  Plaintiff's  Rebuttal 
Exhibit  121.) 

Cross-examination  by  Mr.  LITTLETON. 
I  am  a  soda  dispenser  at  Greensboro,  North  Caro- 
lina, employed  by  Mr.  Birkhammer.  I  was  not 
engaged  in  any  business  at  Spartanburg.  I  was  not 
working  from  November  to  March.  No,  sir,  Spar- 
tanburg is  not  my  home.  Prior  to  that  I  traveled 
on  the  road  in  the  carnival  business  for  myself 
[1628]  as  concessionaire.  It  was  one  of  the  street 
fairs.     I  was  manager  of  my  concession.     Yes,  sir, 
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I  was  performer.  I  did  what  was  to  be  done.  In 
other  words,  I  was  a  demonstrator.  The  concession 
I  had  was  a  game  of  science  and  skill,  operated  with 
five  red  blanks.  These  are  round  red  circles  of 
certain  dimensions,  and  disks  are  supposed  to  be 
dropped  above  the  circles  and  cover  them  without 
moving  the  plates,  and  on  doing  so  you  get  a  prize. 
If  it  does  not  land  on  the  right  place  you  don't  get 
anything,  unless  you  cover  it  according  to  the  rules. 
No,  sir,  it  is  not  necessarily  a  gambling  device.  It 
is  winning,  not  gambling.  It  is  a  game  of  science 
and  skill.  You  ask  if  it  is  not  gambling  according 
to  the  laws  of  some  states.  In  some  places  they  took 
out  an  injimction  against  me,  and  in  some  I  lost  too 
much  when  I  operated.  The  skill  in  that  game  comes 
in  in  dropping  those  plates  accurately.  I  have  been 
in  that  business  for  the  past  ten  years.  I  am  now 
twenty-seven  years  of  age,  and,  consequently,  started 
in  that  business  when  I  was  seventeen.  Neither  of 
my  parents  is  living.  I  made  my  living  during  the 
six  months  I  was  out  of  employment  in  Spartans- 
burg  by  living  with  my  wife's  folks.  I  have  been 
married  since  July  23d,  1914.  I  happened  to  go 
around  and  get  this  bottle  marked  Plaintiff's  Re- 
buttal Exhibit  No.  121,  because  I  was  asked  by  Mr. 
Piatt  to  purchase  it.  I  w^as  introduced  to  him  by  a 
friend  of  mine,  Mr.  John  Tinsley,  of  the  '^Spartan- 
burg Journal."  Mr.  Piatt  told  me  he  was  making 
an  inquiry  of  some  description  but  did  not  go  into 
any  details.  I  remained  in  his  employ  long  enough 
to  go  to  three   stores,   namely,   the   Bishop    Store, 
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Oakland  Drug  Store,  and  the  K.  W.  N.  Pharmacy. 
I  went  to  the  K.  W.  N.  [1629]  Pharmacy  in 
the  neighborhood  of  3 :30  or  a  quarter  until  4  in  the 
afternoon,  as  near  I  remember.  Mr.  Piatt  went  into 
the  drug-store  first  and  I  come  in  after.  Yes,  sir,  I 
certainly  did  hear  what  he  asked  for,  he  did  not  ask 
for  anything  until  I  came  in.  He  stood  at  the  foun- 
tain and  I  walked  in  after.  He  just  happened  to  go 
in  first  before  I  did;  it  was  not  a  prearranged  mat- 
ter. He  asked  for  ^^ Coca-Cola"  and  I  asked  for 
'^Dope"  at  the  K.  W.  N.  Pharmacy.  I  believe  I 
have  memory  enough  to  remember  that.  I  go  over 
every  detail  that  happened  during  the  time  that  he 
and  I  were  together.  I  am  the  one  who  bought  the 
syrup.  Mr.  Piatt  wrote  the  label  on  the  bottle. 
This  is  the  bottle  the  syrup  was  originally  put  in,  as 
far  as  I  remember.  It  formerly  belonged  to  the  K. 
W.  N.  Pharmacy.  I  don't  exactly  know  the  impres- 
sion that  was  put  on  the  seal,  but  I  know  the  bottle 
was  sealed  in  my  presence.  I  walked  out  of  the 
drug-store  down  in  front  of  the  fire-house  on  Broad 
Street  and  it  was  sealed  in  front  of  the  firehouse, 
about  three  minutes  after  I  left  the  K.  W.  N.  Phar- 
macy. No,  I  did  not  have  sealing-wax  with  me,  but 
Mr.  Piatt  did.  He  stopped  in  the  middle  of  the  street 
on  a  pile  of  lumber  that  was  stacked  in  front  of  the 
firehouse  and  sealed  it  up.  The  label  was  written 
out  on  the  board  and  put  on  the  bottle  at  the  post- 
office  where  we  got  some  muscilage.  The  postoffico 
is  about  five  minutes  walk  from  the  pile  of  lumber. 
The  spigot  this  syrup  was  drawn  from  was  the  sec- 
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ond  container  to  my  right,  the  second  container  from 
the  carbonator  which  goes  np  in  the  middle  of  the 
fountain.  I  did  not  notice  the  name  on  the  con- 
tainer. The  soda-fountain  was  located  on  the  left  of 
the  store  as  [1630]  you  enter.  I  do  not  know  how 
many  spigots  they  had  in  the  fountain,  nor  do  I  know 
how  many  carbonating  arms  they  had.  They  just 
had  one  big  thing  in  the  middle  and  four  or  five  car- 
bonators  on  the  column.  There  were  not  two  on  that 
soda-fountain.  The  seal  on  this  bottle  is  now  broken, 
the  stopper  comes  out  easily. 

(Mr.  HIRSCH. — ^^I  admit  the  seal  was  broken  be- 
fore it  came  into  this  room.") 

No,  sir ;  I  would  not  swear  that  what  is  in  that 
bottle  was  the  identical  contents  that  I  placed  in  it. 
All  I  know  is  I  got  some  syrup  in  a  bottle  like  that, 
and  that  that  label,  with  my  signature,  was  pasted 
on  it.  I  made  this  purchase  on  or  around  the  last 
day  of  December,  1914.  I  just  visited  the  K.  W.  N. 
Pharmacy  once  and  made  one  visit  to  Bishop's  Store. 
I  got  the  stuff  at  Bishop's  Store  before  I  went  to  the 
K.  W.  N.  Pharmacy.  I  have  stated  all  that  occurred 
on  my  visit  to  the  K.  W.  N.  Pharmacy, — all  that  was 
said  by  anybody,  either  by  me  or  Piatt,  or  anybody 
else,  or  by  anybody  else  to  us.  I  have  stated  any- 
thing that  was  said  by  anybody. 

At  Bishop's  Store  I  walked  in  and  asked  the  dis- 
penser to  give  me  some  ^^ Coca-Cola"  syrup  in  a 
bottle.  He  would  not  sell  it  to  me,  but  Mr.  Bishop 
did  and  gave  it  to  me.  I  made  the  visit  to  Bishop's 
Store  at  least  ten  minutes  before  going  to  the  K.  W. 
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N.  Pharmacy.  We  went  from  there  and  sealed  the 
bottle  we  got  at  Bishop's  and  walked  directly  to 
the  K.  W.  N.  Pharmacy.  We  sealed  the  bottle  we 
got  at  Bishop's  in  the  street  one  block  further  up, 
before  we  went  to  the  K.  W.  N.  Pharmacy.  We 
sealed  it  in  the  same  place  we  did  the  bottle  we  got 
at  the  K.  W.  N.  Pharmacy,  and  put  the  same  kind 
of  a  label  on  it.  Mr.  Piatt  put  that  bottle  in  his 
pocket.  No,  he  did  not  have  it  in  his  pocket  when 
we  went  to  the  [1631]  K.  W.  N.  Pharmacy.  He 
went  to  a  certain  place  he  had  and  deposited  it  there. 
I  did  not  go  with  him.  Yes,  sir,  he  left  me  between 
the  time  we  went  out  of  Bishop's  Store  and  the  time 
we  went  to  the  K.  W.  N.  Pharmacy.  The  place 
where  he  deposited  it  was  Burney's,  which  is  a  soda- 
fountain  and  drug-store  and  lunch-counter  combined. 
After  he  got  Plaintiff's  Rebuttal  Exhibit  121,  he  kept 
it  in  his  pocket  until  we  went  to  Oakman's.  I  don't 
know  what  he  did  with  it,  because  I  left  him  in  the 
postoffice  after  the  purchase  from  Oakman's.  I 
asked  for  *^ Coca-Cola"  syrup  at  Bishop's  when  I 
went  in  there  to  get  my  drink, — when  I  first  went  in 
I  asked  for  ^^ Coca-Cola"  and  Piatt  asked  for 
^^Dope."  We  just  reversed  the  process  at  Bishop's 
Store.  I  remember  that  at  the  Bishop  place  I  asked 
for  ''Coca-Cola"  and  that  I  asked  for  ''Dope"  at 
the  K.  W.  N.  Pharmacy,  whereas  Piatt  asked  for 
"Dope"  at  Bishop's  Store  and  for  "Coca-Cola"  at 
the  K.  W.  N.  Pharmacy,  because  that  is  the  way  it 
happened.  There  was  no  prearranged  affair.  I 
recall  distinctly  that  is  the  way  it  happened.     There 
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could  not  be  any  possible  mistake  about  it,  to  my  mind. 
We  went  to  Oakman's  about  ten  minutes  after  leav- 
ing the  K.  W.  N.  Pharmacy.     Oakman's  is  in  the 
opposite  direction  from  the  firehouse.     We  went  to 
the  firehouse  and  sealed  the  bottle  and  then  over  to 
Oakman's,  at  which  place  I  asked  for  eight  or  ten 
ounces  of  ^'Coca-Cola''  syrup.     I  did  not  buy  any 
drink  at  Oakman's.     Piatt  bought  one  there  but  I 
don't  know  what  he  asked  for.     I  was  in  the  back  of 
the  store  talking  to  Mr.  Oakman.     I  did  not  notice 
the  particular   spigot   from   which  the    syrup   was 
drawn  to  make  my  drink  at  Bishop's,  but  I  know  it 
was  drawn  from  the  fountain.     No,  sir,  Mr.  Piatt 
[1632]     did  not  explain  to  me  what  he  wanted  to  get 
this  syrup  for.     He  told  me  he  wanted  me  to  purchase 
him  some  syrup.     He  said  the  syrup  was  being  sub- 
stituted, he  said  an  investigation  was  being  made, 
some  tests,  and  he  wanted  to  purchase  some  syrup 
and  had  to  have  a  witness  to  get  it.     He  paid  me  two 
dollars  for  my  services.     I  just  operated  three  hours 
on  one  day.     I  visited  no  other  places  in  Spartan- 
burg, nor  did  I  visit  any  other  place  anywhere  else. 
Nobody  else  was  with  me  besides  Piatt.     No  sir,  I 
did  not  meet  F.  C.  Peace  while  up  there,  I  never  met 
him  until  to-day.     I  met  him  to-day  and  I  believe  I 
met  all  these  other  gentlemen  here,  and  he  is  one  of 
them.     We  have  all  been   sitting   in   the   room  out 
there  together  and  walking  around  the  building  in 
different  places.     I  came  to  Atlanta  last  night  at  six 
o'clock  from  Greensboro,  North  Carolina.     I  came 
upon  instruction  from  Mr.  Allen  of  the  Spartanburg 
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Coca-Cola  Bottling  Company.  Mr.  Allen  instructed 
Mr.  Harrison  to  send  me  down  here.  No,  sir ;  I  do 
not  necessarily  go  wherever  the  Coca-Cola  Company 
tells  me.  This  is  the  first  time  I  have  been  asked  to 
come  here.  They  paid  my  way  down  here  and  I  ex- 
pect they  will  pay  it  back.  No,  sir,  I  don't  believe 
they  wdll  pay  me  for  loss  of  time  while  on  this  trip. 
I  have  not  had  any  contract  to  that  effect.  The  cola 
drinks  which  we  handle  at  the  place  where  I  am  now 
w^orking  in  Greensboro,  North  Carolina,  are  ^'Coca- 
Cola,"  ^^Chero-Cola"  and  '^ Pepsi-Cola."  I  don't 
know"  how^  long  they  have  been  handling  ''Chero- 
Cola"  there.  I  dispense  that  at  the  fountain  when 
necessary.  I  have  not  dispensed  ' 'Pepsi-Cola." 
I  have  not  dispensed  ''Chero-Cola"  at  the  soda- 
fountain  there,  it  is  sold  in  bottles  [1633]  only. 
All  I  have  sold  has  had  labels  on  the  bottles.  I  have 
seen ''Coca-Cola"  bottles,  but  never  handled  them. 
No,  sir,  we  do  not  substitute  the  bottled  "Chero- 
Cola"  for  "Coca-Cola,"  we  sell  "Chero-Cola"  when 
they  ask  for  it  and  "Coca-Cola"  when  they  ask  for 
it.  I  think  nobody  would  mistake  "Chero-Cola" 
for  "Coca-Cola."  No,  sir;  the  general  appearance 
of  that  "Chero-Cola"  with  the  label  on  it,  does  not 
look  to  me  like  a  "Coca-Cola"  bottle  or  "Coca-Cola" 
color.  No,  sir,  I  do  not  think  anybody  could  possibly 
think  if  I  gave  him  "Chero-Cola, "  that  it  was  "Coca- 
Cola."  I  handle  no  other  Cola  drinks  at  the  foun- 
tain. I  have  never  dispensed  drinks  anywhere  ex- 
cept where  I  am. 
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Eedirect  Examination  by  Mr.  HIESCH. 
This  container  was   the   second   container  to   my 
right,  as  I  faced  the  fountain  and  the  second  to  the 
dispenser 's  left.     [1634] 

Deposition  of  C.  C.  Ross,  for  Plaintiff  (In  Rebuttal). 

C.  C.  ROSS. 

Direct  Examination  by  Mr.  HIRSCH. 
I  live  in  Atlanta,  Georgia,  and  twenty-five  years 
old,  and  am  employed  by  the  Coca-Cola  Company. 
I  am  under  Mr.  H.  B.  Pierce.  I  have  been  under 
him  since  January  8th  of  this  year.  Yes,  sir,  I  know 
I  .B.  Brawley.  He  was  a  witness  for  me  at  Nash- 
ville, Tennessee.  The  Davis-Fuston  people  have 
five  stores  at  Nashville,  and  we  went  into  five.  In 
each  of  these  stores  we  made  a  ^^ spigot  test."  Ac- 
companied by  I.  B.  Brawley  I  called  at  one  of  the 
Euston  stores  at  the  corner  of  Mulberry  and  4th 
Avenue,  South  and  one  of  us  asked  to  be  served  with 
^^Coke"  and  the  other  asked  to  be  served  with  ^^  Coca- 
Cola."  The  syrup  used  in  making  one  of  the  drinks 
was  drawn  from  the  first  spigot  to  the  left  center  of 
the  fountain  as  we  faced  the  fountain,  labeled  ^^  Coca- 
Cola,"  the  syrup  used  for  making  the  other  drink 
was  drawn  from  a  jug  which  sat  in  the  case  behind 
the  soda-fountain.  Mr.  Brawley  asked  for  ^^  Coca- 
Cola"  on  this  occasion  and  I  asked  for  ^^Coke." 
The  sprup  used  in  making  my  drink  was  drawn  from 
the  jug.  After  making  my  drink  Mr.  M.  A.  Lotz 
took  the  jug  and  poured  the  remainder  of  the  syrup 
into  the  container  from  which  he  had  just  drawn 
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the  syrup  to  serve  Mr.  Brawley  with,  what  he  had 
asked  for — ^^ Coca-Cola."  Later  we  made  another 
call  there.  I  will  have  to  refresh  my  memory  from 
my  notes.  I  made  these  notes  directly  after  I  left 
the  store.  Yes,  sir,  we  went  back  and  made  another 
call  and  I  asked  to  be  served  with  *^ Coca-Cola''  and 
Mr.  Brawley  asked  to  be  served  with  a  ^'dope." 
The  syrup  used  for  making  both  those  drinks  was 
drawn  from  the  first  spigot  to  the  left  center  of  the 
fountain  as  we  faced  the  fountain,  labeled  ^^  Coca- 
Cola."  That  is  the  same  spigot  the  syrup  was 
[1636]  drawn  from  to  make  Mr.  Brawley 's  drink 
on  the  previous  occasion.  That  is  all  we  done  at 
that  store.  Then  we  went  to  the  Davis-Fuston  store 
at  1803  Cedar  Street ,  where  one  of  us  asked  for 
^^Coke"  and  the  other  for  ^^ Coca-Cola"  and  each  of 
us  was  served  with  bottled  ^'Coca-Cola."  We  later 
made  another  call  there  and  one  asked  for  ^^  Coca- 
Cola"  and  the  other  for  ^^Dope."  Each  of  us  was 
served  with  a  bottle  of  ^'Coca-Cola."  That  is  the 
place  known  as  the  Nashville  Drug  Company.  We 
then  went  to  another  Davis-Fuston  Store  which  is 
also  known  as  the  Nashville  Drug  Company — there 
are  two  of  them  known  as  the  Nashville  Drug  Com- 
pany—  This  store  was  at  1134  Jefferson  Street. 
When  we  made  the  first  call  one  of  us  asked  for 
^^dope"  or  ^^coke"  and  the  other  asked  for  ^^  Coca- 
Cola"  and  each  of  us  was  served  with  a  bottle  of 
*^ Coca-Cola."  Yes,  sir,  there  were  two  stores  at 
which  we  got  bottles.  We  later  made  another  call 
there  and  one  of  us  asked  for  *^Coke"  or  ^^dope"  and 
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the  other  asked  for  ^^ Coca-Cola"  and  each  of  us  was 
served  with  bottled  '^Coca-Cola."  That  is  three 
Davis-Fuston  stores  we  have  been  into.  Now,  we 
went  to  two  others.  We  went  into  one  at  28th  and 
West  End  Avenue  and  one  of  us  asked  to  be  served 
with  ^* coke"  or '^ dope"  and  the  other  asked  to  be 
served  with  ^^ Coca-Cola."  The  syrup  used  in  mak- 
ing these  drinks  was  drawn  from  the  same  container, 
which  was  the  first  container  to  the  left  center  of 
the  fountain,  labeled  ^  ^  Coffee, ' ' — that  is  it  was  to  my 
left  as  I  faced  the  fountain.  That  is  the  only  visit 
we  made  there. 

On  this  visit  Mr.  Brawley  asked  for  ^^coke"  and 
I  asked  for  ^^ Coca-Cola."  We  then  went  to  the  last 
Davis-Fuston  store,  known  as  the  Hemlock  Phar- 
macy. I  asked  for  ^^ Coca-Cola"  [1636]  and  Mr. 
Brawley  asked  for  ^'coke."  At  this  place  we  were 
served  with  a  bottle  of  '^Coca-Cola" — at  three  of 
the  stores  we  were  served  bottled  ^^ Coca-Cola."  On 
the  next  call,  I  asked  for  ^^dope"  and  Mr.  Brawley 
asked  for  ^^ Coca-Cola"  and  we  were  again  served 
with  a  bottle  of  ^^ Coca-Cola."  We  then  went  to  the 
store  known  as  the  Mathews  Ha  Ha  Store  in  Nash- 
ville. The  first  call  there  was  on  the  morning  of  the 
9th  of  February.  I  was  accompanied  by  Mr.  I.  B. 
Brawley  and  one  of  us  asked  for  ^^coke"  or  '^dope." 
Let  me  refresh  my  memory  as  to  which  one  it  was. 
Mr.  Brawley  asked  for  ^^dope"  and  I  asked  for 
^'Coca-Cola."  The  syrup  used  in  making  those 
drinks  was  drawn  from  the  same  spigot,  which  was 
the     center   container, — this   was   a   five    container 
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fountain.  There  was  no  label  in  sight.  Later  we 
made  another  call,  and  I  asked  for  ^^dope"  and  Mr. 
Brawley  asked  for  ^^ Coca-Cola."  The  syrup  used 
in  making  these  drinks  was  drawn  from  the  same 
container  as  they  were  before.  We  did  not  go  there 
any  more.  We  then  went  to  the  place  of  business 
of  Fried  &  Hass  in  Nashville  at  the  Transfer  Station. 
Refreshing  my  memory  from  notes,  we  went  there 
on  the  morning  of  ^February  9th.  I  went  there 
accompanied  by  Mr.  I.  B.  Brawley  and  I  asked  for 
'^ coke"  and  Mr.  Brawley  asked  for  '' Coca-Cola." 
The  syrup  used  in  making  my  drink  was  drawn  from 
the  third  container  to  the  left  of  the  first  carbonated 
water  stand  as  we  faced  the  fountain  unlabeled. 
The  syrup  used  in  making  Mr.  Brawley 's  drink  was 
drawn  from  the  eighth  container  to  the  left  of  the 
first  carbonated  water  stand,  unlabeled.  I  went  back 
there  about  four  o'clock  that  afternoon  with  Mr. 
I.  B.  Brawley.  I  asked  to  be  served  with  a  ^^dope" 
and  Mr.  Brawley  asked  to  be  served  with  a  '^  Coca- 
Cola."  The  syrup  [1637]  used  in  making  both 
drinks  was  drawn  from  the  third  spigot  to  the  left 
of  the  first  carbonated  water-stand,  unlabeled.  That 
was  the  same  spigot  that  had  been  used  in  making 
my  drink  on  the  previous  call,  at  which  time  I  had 
asked  for  ^^dope."  On  this  second  visit  I  asked  for 
^^coke"  and  the  first  time  I  asked  for  ^^dope."  Re- 
freshing my  memory  from  my  notes,  I  find  that  my 
last  statement  is  not  correct.  On  the  first  visit  I 
asked  for  ^^coke"  and  on  the  second  visit  I  asked 
for  **dope."     On  both  occasions  Mr.  Brawley  asked 
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for  ^^ Coca-Cola."  My  order  on  the  first  visit  and 
both  orders  on  the  second  visit  were  all  drawn  from 
the  same  container.  On  the  third  visit  I  called  for 
^^coke"  and  Mr.  Brawley  called  for  ^'Coca-Cola.'' 
Both  drinks  were  taken  from  the  eighth  spigot  from 
the  left  of  the  first  carbonated  water  stand,  un- 
labeled, as  we  faced  the  fountain.  That  is  the  same 
spigot  that  was  used  to  serve  Mr.  Brawley  on  his 
first  visit  when  he  asked  for  ^'Coca-Cola."  Those 
were  the  only  three  visits  we  made  to  Fried  &  Haas. 
We  then  visited  the  Warner  Drug  Store  at  Nash- 
ville. I  was  accompanied  by  Mr.  Brawley.  This 
store  is  located  at  the  corner  of  Cedar  Street  and  the 
Public  Square.  I  went  in  and  asked  for  ^^coke" 
and  Mr.  Brawley  asked  for  ^^ Coca-Cola."  The 
syrup  used  in  making  both  drinks  was  drawn  from 
the  fifth  container  to  the  left  of  the  first  carbonated 
water  stand,  as  we  faced  the  fountain  labeled 
*^Dope."  We  made  a  second  visit  there  on  the  9th. 
I  asked  for  *^dope"  and  Mr.  Brawley  asked  for 
*^ Coca-Cola."  The  syrup  was  drawn  from  the  fifth 
container  to  the  left  of  the  carbonated  water  stand 
as  we  faced  the  fountain,  labeled  '^Dope."  On  the 
[1638]  10th  of  February  we  made  two  more  visits 
there.  On  the  morning  of  the  10th  we  went  in  and 
I  asked  for  ^^ Coca-Cola"  and  Mr.  Brawley  asked 
for ' '  dope. ' '  The  syrup  used  for  making  both  drinks 
was  drawn  from  the  fifth  container  to  the  left  of  the 
first  carbonated  water  stand  as  we  faced  the  foun- 
tain, labeled  *'Dope."  That  afternoon  we  made  an- 
other visit  and  I  asked  for  ^^coke"  and  Mr.  Braw- 
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ley  asked  for  ^^ Coca-Cola."  The  syrup  to  make  the 
drinks  was  drawn  from  the  fifth  spigot  to  the  left  of 
the  first  carbonated  water  stand  as  we  faced  the  foun- 
tain labeled,  *^Dope."     I  did  not  go  there  any  more. 

I  then  went  to  the  place  of  business  of  Miller 
Brothers  Drug  Company  at  Chattanooga,  Tennessee, 
on  February  25th,  1915,  accompanied  by  Mr.  B.  M. 
Johnson. 

(Defendants  object  to  any  testimony  as  to  what 
occurred  at  the  Miller  Pharmacy  at  Chattanooga,  be- 
cause not  proper  rebuttal  and  because  no  foundation 
was  laid  for  it.     Overruled.     Exception.) 

I  asked  for  ^^dope"  and  Mr.  Johnson  asked  for 
^^ Coca-Cola."  The  syrup  for  making  both  drinks 
was  drawn  from  the  first  container  to  the  left  center 
of  the  fountain  as  we  faced  the  fountain  labeled 
^^sarsaparilla."  We  made  two  more  calls  that  same 
day.  That  afternoon,  right  after  dinner,  we  made 
another  call  and  I  asked  for  ''Coca-Cola"  and  Mr. 
Johnson  asked  for  ''coke."  That  time  the  syrup 
used  in  making  my  drink  was  drawn  from  the  second 
spigot  to  the  left  center  of  the  fountain,  as  we  faced 
the  fountain,  although  I  am  unable  to  tell  you  what 
label  it  was.  The  syrup  used  in  making  Mr.  John- 
son's drink  was  drawn  from  the  first  spigot  to  the 
left  [1639]  center  of  the  fountain,  labeled  "sar- 
saparilla. "  We  went  two  more  times  that  same  day. 
On  the  third  visit  I  asked  for  "dope"  and  Mr.  John- 
son asked  for  "Coca-Cola."  The  syrup  used  for 
making  both  drinks  was  drawn  from  the  first  spigot 
to  the  left  center  of  the  fountain,  as  on  the  first  day, 
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labeled  ^^sarsaparilla.''  On  the  fourth  call  I  asked 
for  ''Coca-Cola"  and  Mr.  Johnson  asked  for  ''coke." 
The  syrup  used  in  making  both  drinks  was  drawn 
from  the  first  spigot  to  the  left  of  the  first  carbon- 
ated water-stand  as  we  faced  the  fountain.  That  is 
all  the  calls  we  made  at  Miller's  that  day.  On  the 
26th  Johnson  and  I  again  called  at  Miller  Brothers 
in  Chattanooga,  and  I  asked  for  "dope"  and  John- 
son asked  for  "Coca-Cola."  The  syrup  used  to 
make  my  drink  was  drawn  from  the  first  spigot  to 
the  left  center  of  the  fountain,  as  I  faced  the  foun- 
tain, labeled  "sarsaparilla."  The  syrup  used  for 
making  Mr.  Johnson's  drink  was  drawn  from  the 
second  spigot  to  the  left  center  of  the  fountain  as 
we  faced  the  fountain.  I  did  not  note  how  that 
spigot  was  labeled.  We  again  visited  the  place  late 
in  the  afternoon  of  the  26th  and  I  asked  for  "dope" 
and  Mr.  Johnson  asked  for  "Coca-Cola."  The 
syrup  used  for  making  my  drink  was  drawn  from 
the  first  spigot  to  the  left  center  of  the  fountain  as 
we  faced  the  fountain,  labeled  "sarsaparilla."  The 
syrup  used  in  making  Mr.  Johnson's  drink  was 
drawn  from  the  second  spigot  to  the  left  center  of 
the  fountain.  That  was  my  last  visit  at  that  place. 
In  company  with  Mr.  B.  M.  Johnson,  we  then  visited 
the  Null  Drug  Company  in  Chattanooga,  on  Febru- 
ary 25th.  I  asked  for  "dope"  and  Mr.  Johnson 
asked  for  "Coca-Cola."  The  syrup  used  in  making 
Mr.  Johnson's  drink  was  drawn  from  the  third 
spigot  to  the  left  center  of  the  [1640]  fountain  as 
we  faced  the  fountain,  labeled  raspberry.    The  syrup 
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used  in  making  my  drink — just  a  minute,  let  me 
refer  to  my  notes — was  drawn  from  the  first  spigot 
to  the  left  center  of  the  fountain,  as  we  faced  the 
fountain.  We  visited  there  a  second  time  the  same 
day.  On  this  second  visit  I  asked  for  ^^ Coca-Cola" 
and  Mr.  Johnson  asked  for  ^'Coke."  Syrup 
used  in  making  both  of  these  drinks  was  drawn  from, 
the  first  spigot  to  the  left  center  of  the  fountain  as 
we  faced  the  fountain,  labeled  '^raspberry."  We 
made  another  visit  there  the  same  day  and  I  asked 
for  ^^dope"  and  Mr.  Johnson  asked  for  ^^  Coca- 
Cola.''  Again  the  syrup  used  in  making  the  drinks 
was  drawn  from  the  same  container,  which  was  the 
first  to  the  left  center  of  the  fountain  as  we  faced 
the  fountain,  labeled  ^'raspberry."  We  again  vis- 
ited the  Null  Drug  Company  on  the  same  day,  Feb- 
ruary 25th,  and  I  asked  for  ^^ Coca-Cola"  this  time 
and  Johnson  asked  for  ^^coke."  The  syrup  used  in 
making  both  drinks  was  drawn  from  the  same  spigot, 
w^hich  was  the  first  to  the  left  center  of  the  fountain 
as  we  faced  the  fountain,  labeled  ^'raspberry."  We 
made  three  visits  to  the  Null  Drug  Company  on 
February  26th.  On  the  first  visit  I  asked  for 
^^dope"  and  Mr.  Johnson  asked  for  ^^ Coca-Cola." 
The  syrup  used  in  making  both  drinks  was  drawn 
from  the  first  spigot  to  the  left  center  of  the  fountain 
as  we  faced  the  fountain,  labeled  '^raspberry."  On 
the  second  visit  I  asked  for  ''coke"  and  Mr.  Johnson 
asked  for  ''Coca-Cola."  The  syrup  used  for  mak- 
ing those  drinks  w^as  drawn  from  the  first  container 
to  the  left  center  of  the  fountain  as  we  faced  the 
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fountain,  labeled  ^^ raspberry."  On  the  third  visit 
I  asked  for  ^^dope''  and  Mr.  Johnson  asked  for 
^^ Coca-Cola."  The  syrup  used  in  making  my  drink 
was  drawn  from  the  first  .[1641]  spigot  to  the  left 
center  of  the  fountain,  as  we  faced  the  fountain, 
labeled  ^^ raspberry."  The  syrup  used  in  making 
Mr.  Johnson's  drink  was  drawn  from  the  third  con- 
tainer to  the  left  center  of  the  fountain  as  we  faced 
the  fountain,  labeled  ^^ Coca-Cola."  Now,  I  have 
been  refreshing  my  memory  as  to  this  testimony 
from  my  notes.  I  made  those  notes  myself  directly 
after  I  left  the  stores  referred  to.  These  are  the 
original  notes  that  I  made  at  the  time.  Yes,  sir ;  I 
sent  in  reports  to  Mr.  Pierce  taken  from  these  notes. 
Of  course,  without  refreshing  my  memory,  I  couldn't 
tell  who  asked  for  '^ Coca-Cola"  and  who  asked  for 
^^dope"  or  ^^coke." 

Cross-examination  by  Mr.  LITTLETON. 
I  have  been  a  detective  in  the  employ  of  the  Coca- 
Cola  Company  since  January  8th  of  this  year. 
Prior  to  that  time  I  was  in  the  employ  of  the  South- 
ern Eailway,  as  ticket  collector  on  the  train, — as 
their  train  auditor,  which  employment  I  held  for 
about  three  years.  Prior  to  that  I  was  with  the 
N.  K.  Fairbanks  Company,  as  ^'Cotolene"  salesman. 
I  don't  remember  just  how  long  I  was  with  them. 
Prior  to  that  I  was  with  the  Anderson  Hardware 
Company,  23  Peachtree  Street,  Atlanta,  Georgia,  but 
I  am  unable  to  tell  you  what  year  that  was.  I  stayed 
with  them  about  a  year  and  nine  months,  but  I  can- 
not tell  you  what  year  I  was  with  them.     I  was  em- 
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ployed  there  as  salesclerk.  Before  that  I  didn't 
have  any  job.  That  was  about  1907.  I  left  that  job 
to  better  myself  and  went  from  there  with  the  N.  K. 
Fairbanks  Company.  I  left  the  N.  K.  Fairbanks 
Company  because  my  sales  ran  low.  I  was  laid  off 
on  that  account — I  don't  know  whether  you  would 
call  it  fired  or  not,  particularly.  [1642]  No,  I  was 
not  loafing  on  the  job.  The  railroad  company  was 
(the  next  job  I  had.  It  was  something  like  a  year 
between  the  time  I  left  the  Fairbanks  Company  and 
the  time  I  got  the  railroad  job.  I  loafed  until  I  got 
the  job  on  the  railroad.  I  left  the  railroad  because, 
— ^well,  dull  times  came  on  the  last  of  May  and  they 
laid  off  a  bunch  of  men,  but  the  reason  I  left  them 
was  because  I  missed  the  train  at  Jacksonville  and 
they  ^^ canned"  me,  the  expression  '^canned,"  means 
discharged.  I  left  the  railroad  company  May  11th, 
1914,  and  got  a  job  with  the  Coca-Cola  Company, 
January  8th,  1915.  I  was  out  of  a  job  between  May, 
1914,  and  January,  1915.  I  happened  to  get  my  job 
with  the  Coca-Cola  Company  by  having  some  friends 
connected  with  that  concern.  These  friends  of  mine 
were  also  detectives,  Sam  Friend,  and  D.  E.  Bolton. 
I  met  Friend  in  Atlanta,  and  Bolton  and  myself  had 
been  knowing  each  other  ever  since  we  started  to 
school.  During  the  time  I  was  loafing  here  in  At- 
lanta, I  made  a  trip  down  through  Georgia  and 
Florida  as  a  witness  for  Mr.  Friend,  on  a  piece  of 
detective  work  in  behalf  of  the  Coca-Cola  Company. 
It  was  the  same  character  of  work  that  I  have  been 
testifying  about  today.     Yes,  sir ;  I  was  paid  for  my; 
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H\^ork,  but  not  my  railroad  expenses.  I  paid  my  raif- 
road  expenses  myself.  I  couldn't  say  as  to  whether 
or  not  the  salary  I  got  for  doing  that  work  was  suffi- 
cient to  pay  my  railroad  expenses.  No,  I  didn't  lose 
any  money  as  a  result  of  it.  Yes,  sir ;  I  made  some 
money  as  a  result  of  the  trip,  but  I  didn't  make  any 
over  and  above  my  expenses.  You  ask  if  I  just 
about  broke  even;  I  didn't  lose  any  money,  but  by 
making  that  trip  I  have  made  money  since.  You 
ask  if  on  that  particular  trip,  I  [1643]  came  out 
winner  or  loser,  or  if  I  broke  even ;  well,  in  the  long 
trun  I  come  out  winner.  You  ask  if  the  amount  of 
money  I  got  for  making  that  trip  was  enough  to 
leave  me  anything  after  paying  my  expenses;  I 
couldn't  say  that  it  was.  Yes,  sir;  it  was  a  little 
less  than  my  expenses,  yes,  sir;  as  a  matter  of  fact 
I  lost  money  as  a  result  of  that  trip.  No,  sir ;  it  has 
never  been  refunded  to  me,  directly.  That  work 
I  did  with  Sam  Friend  was  for  the  Coca-Cola  Com- 
pany. I  guess  that  was  along  in  November,  or 
December,  1914.  Sam  Friend  asked  me  to  go  with 
him  and  he  told  me  he  would  pay  me  two  dollars  and 
fifty  cents  a  day  and  I  was  to  pay  my  own  expenses, 
which  I  did.  He  asked  me  to  go  with  him  because 
he  said  there  was  a  lot  of  little,  small  towns  that  he 
had  to  make  down  there,  and,  in  doing  his  work,  he 
needed  a  witness,  and  he  knew  it  would  be  hard  to 
get  one  unless  he  took  some  one  from  here.  You  ask 
if  he  thought  he  would  take  one  along  that  had  a  sort 
(of  financial  interest  in  being  a  witness;  well,  no; 
not  that.     But,  you  say,  he  wanted  a  trustworthy 
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witness  that  lie  could  rely  on  to  do  the  work ;  that  is 
tight,  he  needed  some  one  he  could  rely  on.  He 
wanted  somebody  that  he  could  rely  on  to  testify 
what  was  necessary — in  all  cases,  I  guess  he  wants 
that.  When  we  got  back  a  day  or  two  before  Christ- 
mas, he  recommended  that  Mr.  Pierce  employ  me  as 
a  detective,  and  that  lead  to  my  employment.  I  now 
get  $85.00  per  month,  and  expenses,  as  a  detective. 
No,  sir,  that  is  not  about  the  best  pay  I  ever  had.  I 
believe  I  got  better  pay  from  the  railroad,  which 
paid  me  $100.00.  At  the  time  I  made  this  trip  with 
Sam  Friend  I  didn't  know  whether  I  would  ever  see 
a  job  with  the  Coca-Cola  .[1644]  Company  or  not. 
Of  course,  I  wanted  to  fix  myself  for  it,  but  at  the 
same  time  I  didn't  know  whether  or  not  I  would  get 
it.  However,  I  had  an  idea  when  I  went  on  this  trip 
that  if  I  made  good  I  would  get  the  job.  I  had  faith 
in  it,  yes,  sir.  It  was  my  idea  in  going  on  this  trip 
to  see  if  I  couldn't  make  good  on  a  job  with  the  Coca- 
Cola  Company  in  this  line  of  work.  After  I  re- 
ported to  Mr.  Pierce  he  didn't  put  me  through  any 
schooling  to  qualify  me  for  this  work,  nothing  only 
what  I  had  done  with  Mr.  Friend.  Oh,  yes;  I  had 
instructions  as  to  the  kind  of  work  I  was  to  do.  I 
was  given  very  minute  details,  but  the  instructions  I 
had  was  practically  the  same  as  what  I  had  been 
doing,  it  lead  to  the  same.  Mr.  Friend  showed  me 
how  to  make  out  the  reports.  I  went  to  work  imme- 
diately after  January  8th,  1915,  but  not  particularly 
'on  this  case.  I  did  not  go  to  work  immediately  on 
anything  connected  with  this  case.     The  first  time  T 
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did  anything  connected  with  this  case  was  in  Nash- 
ville on  the  15th  of  February.     In  the  meantime,  I 
made  a  few  towns  through  Virginia  and  Ohio.     I 
w^ent  by  myself.     I  got  hold  of  this  fellow  Brawley, 
in  Nashville,  by  putting  an  advertisement  in  the 
Nashville-^  ^Tennessean"  for  him.     I  advertised  for 
a  first-class  man  to  do  investigation  work.     I  didn't 
say  anything  in  the  advertisement  about  ''special 
work."     Really  I  couldn't  tell  how  many  applicants 
I  had,  because  I  left  the  hotel  when  I  got  one. 
Brawley  was  the  first  one  that  applied.     Yes,  sir ; — 
he  explained  to  me  that  he  was  out  of  a  job  and  told 
me  he  was  on  his  way  to  Corinth,  Mississippi.     He 
said  he  thought  what  I  w^ould  pay  him  would  help 
pay  his  expenses  while  he  was  in  Nashville.     [1645] 
I  paid  him  three  dollars  a  day.     Mr.  Kenney,  the 
''Coca-Cola"  bottler  there  in  Nashville   drove  us 
around  to  these  stores  in  his  automobile.     We  did 
not  visit  any  other  stores  in  Nashville  besides  those 
I  have  mentioned.     Sometimes  Brawley  and  I  had 
a  pre-arranged  scheme  that  I  was  to  ask  for  one 
thing  and  he  another,  but  we  didn't  have  it  every 
time.     No,    sir;   we    did   not   have    a   prearranged 
scheme  that  he  would  always  ask  for  "Coca-Cola" 
and  I  would  always  ask  for  something  else.     We  did 
luot  have  any  arrangement  that  he  would  ask  for 
"Coca-Cola"  and  I  w^ould  ask  for  "dope."     One 
time  I  asked  for  one  thing,  and,  another  time,  an- 
other.    In  other  words,  one  time  I  asked  for  "Coca- 
Cola"  and  he  asked  for  "coke";  another  time  he 
would  ask  for  "dope"  and  I  would  ask  for  "Coca- 
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Cola";  another  time  I  would  ask  for  ^^dope"  and  he 
would  ask  for  ^^ Coca-Cola";  we  would  alternate  it 
around.  No,  sir;  before  I  went  on  this  trip  it  was 
not  explained  to  me  what  the  Coca-Cola  Company 
was  trying  to  prove.  I  never  had  been  told  why  I 
twas  getting  this  stuff.  I  cannot  say  that  I  did  know 
why  I  was  getting  it.  I  had  instructions  to  make 
these  ^^ spigot  tests,"  but  I  didn't  know  what  they 
were  going  after.  No,  I  didn't  have  instructions  to 
hunt  out  any  substitutors  in  Nashville.  I  camiot 
say  that  I  understood  that  was  the  purpose  of  my 
work.  I  had  instructions  to  make  these  '^spigot 
tests,"  but  didn't  have  instructions  as  to  what  I  was 
doing  it  for.  No,  sir,  they  did  not  explain  to  me  what 
I  was  doing  this  for.  They  just  sent  me  out  and  told 
me  to  make  the  ^'spigot  tests"  in  the  stores  which  I 
mentioned  here.  I  expect  if  I  had  asked  why  I  was 
doing  it,  they  would  probably  have  said  it  didn't 
concern  me.  I  cannot  [1646]  say  that  it  excited 
my  curiosity  in  the  least  bit  to  find  out  why  I  was 
doing  this.  I  never  had  been  told  by  Mr.  Hirsch 
or  Mr.  Pierce  that  there  was  a  lawsuit  pending  be- 
tween these  defendants  and  the  Coca-Cola  Company. 
If  I  have  been  told  that  by  any  one  else,  I  cannot 
recall  the  name.  It  seems  to  me  like  some  time  ago, 
probably  before  I  went  with  the  Coca-Cola  Com- 
pany, I  heard  that  the  Coca-Cola  Company  was 
suing  the  Koke  Company.  You  ask  if  I  didn't 
know,  as  a  matter  of  fact,  that  this  evidence  I  was 
getting  in  this  case,  or  that  I  was  getting  in  Nash- 
ville and  Chattanooga,  was  to  be  used  in  this  suit 
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against  Koke  Companies;  well,  I  didn't  know 
iwhether  it  w^ould  ever  be  used  or  not.  Yes,  sir;  I 
guess  I  did  know  it  was  gotten  for  the  purpose  of 
being  used,  if  they  decided  to  use  it.  No,  I  cannot 
say  that  I  w^as  curious  to  know  why  they  wanted  to 
use  that  kind  of  evidence  or  what  good  it  would  do 
them.  I  cannot  say  that  I  ever  once  thought  why 
I  was  doing  that  work.  I  cannot  remember  Mr. 
Kenney  discussing  the  matter  with  me  at  all.  Mr. 
Kenney  was  driving  us  around  part  of  the  time,  but 
half  the  time  he  didn't  know  what  we  were  going 
into  the  stores  for.  I  don't  know  whether  or  not 
we  knew  what  we  were  going  into  the  stores  for  the 
other  half  of  the  time.  You  ask  if  Mr.  Kenney  was 
just  driving  us  around  there  and  didn't  know  what 
we  were  there  for;  well,  he  no  doubt  knew  I  was 
working  in  the  interest  of  the  Coca-Cola  Company. 
You  ask  if  I  don't  suppose  that  he  knew  when  he 
drove  us  around  to  these  soda-fountains  that  we  were 
going  there  to  make  these  tests;  he  didn't  know  what 
we  were  drinking  there — a  heap  of  times  when  we 
would  come  out,  he  would  say  ^'What  did  they  say"? 
I  said  we  went  to  the  five  Davis-Puston  stores,  in 
three  [1647]  of  which  they  served  us  bottled 
*' Coca-Cola."  I  went  up  to  the  soda-fountain  and 
asked  for  those.  They  had  a  soda-fountain  in  each 
of  those  three  places.  I  believe  two  or  three  of  them 
told  us  they  had  closed  the  fountain  for  the  winter. 
If  the  fountains  were  running,  we  didn't  get  any- 
thing but  bottled  '^Coca-Cola."  I  didn't  notice 
them  serving  anybody  else  at  the  fountain.     They 
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looked  like  they  were  closed  up.  Two  of  the  Davis- 
(Fuston  Stores  were  known  as  the  Nashville  Drug 
Company,  and  at  both  of  the  Nashville  Drug  Com- 
pany stores  w^e  were  served  bottled  ^'Coca-Cola." 
iThe  soda-fountains  were  not  running  at  either  one 
pf  these.  The  other  place  where  the  soda-fountain 
was  not  running  where  we  got  bottled  ^'Coca-Cola" 
was  the  Hemlock  Pharmacy.  (After  inspecting 
notes.)  Yes,  sir;  the  other  one  was  the  Hemlock 
[Pharmacy.  You  ask  how  I  know  that  the  bottles 
f^;\"hich  we  got  at  the  three  drug-stores  mentioned 
(Were  bottled  ^^ Coca-Cola";  well,  they  were  labeled 
^^ Coca-Cola"  and  had  crowns  on  them  ^* Coca-Cola," 
'and  ^^ Coca-Cola"  was  blown  into  the  bottles.  Yes, 
sir ;  I  have  seen  bottles  containing  other  cola  drinks. 
You  ask  what  cola  drinks ;  well,  I  have  seen  a  great 
many  cola  drinks — I  have  seen  several  of  them,  for 
instance,  ^^Chero-Cola,"  ^^My-Cola,"  ^^Parafait," 
^^Chas-Cola,"  ^^Eps-Cola,"  ^^Rivo-Cola."  I  could 
study  up  some  more,  but  that  is  all  I  can  think  of 
right  now.  Some  of  them  were  put  up  in  a  bottle 
which,  from  its  general  appearance  is  like  a  ^'Coca- 
Cola"  bottle.  Some  of  them  were  labeled,  and  some 
*were  not.  The  only  one  I  can  remember  that  was 
labeled  was  ^^Chero-Cola."  No;  that  did  not  look 
to  me  anything  like  '^ Coca-Cola,"  that  was  in  block 
letters.  Some  of  them  had  the  word  ''COLA"  on 
the  crown  almost  like  this  [1648]  (Indicating  a 
"Coca-Cola"  crown) — like  the  name  on  the  side 
of  the  ''Coca-Cola"  bottle  which  I  hold  in  my  hand, 
with    the    trademark    "Coca-Cola"    blown    in    the 
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glass  in  that  script.  You  ask  if  I  remember  which 
ones  those  were;  well,  there  was  one  that  I  didn't 
mention  ''Tenn-Cola."  I  think  that  is  made  in 
Knoxville.  I  had  no  difficulty  in  determining  just 
as  soon  as  I  saw  these  bottles  that  they  were  ^^  Coca- 
Cola."  They  had  the  label  and  had  the  crown  and 
had  the  words  ^^ Coca-Cola"  blown  into  them.  You 
ask  if  I  was  able  to  distinguish  right  off  the  real  that 
they  were  ^^ Coca-Cola"  bottles  and  not  some  of  these 
others;  why,  I  know  that  was  a  '^Coca-Cola"  bottle 
\in  Nashville,  the  one  we  are  talking  about  at  the 
Nashville  Drug  Company.  Nobody  could  have  put 
any  of  these  other  drinks  off  on  me  as  '^ Coca-Cola," 
knowing  the  '^Coca-Cola"  bottle  as  I  do,  but  if  they 
had  something  in  ^^ Coca-Cola"  bottles  they  might 
have.  I  am  familiar  with  the  ^^ Coca-Cola"  bottles, 
and  the  chances  are  as  a  usual  thing,  most  all  the 
time,  when  you  get  ^'Coca-Cola"  with  '' Coca-Cola" 
blown  in  it,  you  are  getting  '^Coca-Cola,"  but,  of 
course,  there  could  be  a  chance  that  they  could  put 
''My-Cola"  in* a  ''Coca-Cola"  bottle.  I  can  tell  a 
^''Coca-Cola"  bottle  right  off  the  reel.  I  can  distin- 
guish the  ''Coca-Cola"  bottle  from  these  other 
drinks.  No,  I  cannot  distinguish  "Coca-Cola"  from 
the  bottles  in  which  these  other  drinks.  I  cannot 
tell  it  by  the  color.  But  taking  the  whole  bottle,  the 
'toute  ensemble,  I  can  tell  a  "Coca-Cola"  bottle  from 
all  these  others.  I  can  tell  it  from  the  bottle,  the 
label  and  the  crown,  and  I  could  do  that  readily  just 
as  soon  as  I  looked  at  it.  You  ask  if  the  "Coca- 
Cola"  bottles  are  uniform;  some  places  they  use  a 
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bottle  like  that  (indicating  a  [164&]  flint  bottle) 
liand  some  places  they  use  a  dark  bottle,  or  brown  bot- 
tle, I  am  kind  of  color  blind,  I  don't  know  as  I  could 
tell  exactly  the  color  of  it,  but  in  Nashville  I  believe 
it  is  a  brown  bottle.  Then  there  is  a  kind  of  blue 
bottle  some  of  them  have  in  some  places,  just  the 
least  bit  blue.  The  package  has  always  been  the 
same  shape.  I  knew  the  bottles  they  gave  me  in 
Nashville  as  ^'Coca-Cola"  because  Mr.  Kenney  said 
they  sold  them  ^^ Coca-Cola."  I  don't  believe  I  saw 
any  ** Star-Cola"  over  there.  I  have  heard  of 
^^Gersts-Cola,"  but  I  don't  believe  I  ever  saw  any  in 
bottles.  If  they  put  out  sarsaparilla  in  '^Coca- 
Cola"  bottles  I  don't  expect  I  could  tell  it  by  looking 
at  it.  Yes,  sir;  I  have  seen  other  drinks  similar  in 
color  to  '^ Coca-Cola"  in  bottles — ^'My-Cola"  and  the 
others  I  named  awhile  ago.  I  cannot  say  that  I  have 
seen  any  drinks  other  than  cola  drinks  which  are 
similar  in  color  to  '^ Coca-Cola."  At  the  time  I  got 
Johnson  to  do  this  work  in  Chattanooga,  I  don't 
think  he  was  doing  anything.  He  was  out  of  em- 
ployment. I  paid  him  two  dollars  a  day  for  the 
work  he  did.  Yes,  sir;  he  got  less  than  the  Nash- 
ville man.  In  Chattanooga  we  made  four  visits  on 
February  25th  to  Miller's  Drug  Store,  four  to  the 
Null  Drug  Company  and  four  to  C.  P.  Embrey  Drug 
Company,  that  made  twelve  visits  we  made  all  to- 
gether, that  we  made  on  the  first  day.  I  don't  know 
which  store  we  went  to  first,  but  I  made  a  visit  to 
the  Miller  Drug  Company  about  10:30.  I  couldn't 
say  about  the  time  when  I  made  my  first  visit  to  any 
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of  the  stores  in  Chattanooga  on  February  25th.  I 
do  not  remember  what  time  of  the  day  we  started  to 
work  that  day.  I  don't  know  where  I  began,  I  don't 
know  which  store  I  went  to  first.  We  made  the 
[1650]  rounds  and  then  came  back  and  rested  for 
awhile  and  then  made  another  round.  I  followed 
the  same  course  all  the  time,  going  to  them  in  the 
same  order  as  we  had  done  previous  to  that  time. 
We  went  around  Chattanooga  on  the  street-cars. 
On  the  second  day  we  made  three  visits  to  each  one 
of  the  stores,  instead  of  four,  so  altogether  we  made 
tw^enty-one  visits  in  the  two  days  we  were  there. 
Mr.  Johnson  accompanied  me  on  all  of  these  trips. 
I  paid  him  four  dollars  for  his  two  days'  work.  I 
have  related  all  that  occurred  at  Nashville  and 
Chattanooga — all  that  I  did  toward  getting  evidence 
in  this  case.  I  did  not  ascertain  the  names  of  any 
of  the  dispensers  at  any  of  these  places,  and  Johnson 
didn't  get  them  in  my  presence.     [1651] 

(The  following  depositions  were  taken  by  plaintiff 
as  rebuttal  testimony  at  Atlanta,  Georgia,  on  June 
22d,  1915:) 

Deposition    of    Frank    Piatt,    for    Plaintiff    (in 

Rebuttal) . 

FRANK  PLATT. 

Direct  Examination  by  Mr.  HIRSCH. 
I  reside  now  in  Atlanta,  Georgia.     I  formerly  re- 
sided in  Roanoke,  Virginia.     I  am  twenty- four  years 
of  age.     I  am  connected  with  the   Coca-Cola    Com- 
pany under  Mr.  Pierce.     While  I  have  been  with  the 
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Coca-Cola  Company  I  have  visited  tlie  K.  W.  N. 
Pharmacy  at  Spartanburg,  South  Carolina,  in  com- 
pany with  Frank  Birch.  When  we  went  into  the 
store  I  asked  for  ^^ Coca-Cola"  and  Mr.  Birch  asked 
for  ^'dope."  The  syrup  used  for  making  the  drinks 
was  drawn  from  the  second  container  to  the  left- 
hand  side  of  the  carbonated  water  spigot  as  the  dis- 
penser faces  the  customer.  The  syrup  to  make  both 
drinks  came  from  the  same  container.  Mr.  Birch 
asked  him  to  give  him  ten  ounces  of  '^Coca-Cola" 
syrup  in  a  bottle.  The  boy  went  back  to  get  the  bot- 
tle and  drew  it  from  the  same  container  that  the  two 
drinks  were  drawn  from.  The  signature  on  the  label 
referred  to  as  Plaintiff's  Rebuttal  Exhibit  121  is  my 
signature.  I  made  out  that  label.  That  exhibit  is 
the  bottle  on  which  I  put  the  label  that  we  got  from 
the  dispenser  at  the  K.  W.  N.  Pharmacy.  Mr.  Birch 
signed  that  label  also  and  that  is  his  signature  on  the 
label.  I  saw  him  sign  it.  I  sealed  the  bottle  on  the 
side  of  the  street  in  front  of  the  fire-engine  house  and 
put  the  label  on  at  the  postoffice.  After  the  label  was 
put  on  and  we  sealed  it,  I  put  it  in  my  pocket  and 
then  delivered  it  to  Mr.  Pierce  in  Atlanta.  I  did  not 
make  any  change  in  the  contents  of  the  bottle  at 
[1652]  all  after  the  syrup  was  put  in.  I  sealed  it 
up  and  put  on  the  label  without  making  any  change 
in  the  contents  of  the  bottle  until  I  delivered  it  to 
Mr.  Pierce.  Yes,  sir,  I  went  to  the  Vienna  Bakery,, 
or  Veah's,  at  Nashville,  Tennessee,  in  company  with 
Tom  Murphy,  where  we  made  a  ^^ spigot  test."  I 
will  have  to  refer  to  my  notes  to  tell  you  what  was 
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done.  I  made  these  notes  from  three  to  five  minutes 
after  we  came  out  of  the  store.  In  each  and  every 
instance  I  made  the  notes  from  three  to  five  minutes 
after  we  came  out  of  the  store.  We  went  into  the 
Vienna  Bakery  and  Mr.  Murphy  asked  for  ''dope" 
and  I  asked  for  ''Coca-Cola."  The  boy  served  us 
both  out  of  the  same  container,  that  is,  the  syrup  to 
make  both  drinks  was  drawn  out  of  the  same  con- 
tainer. We  only  made  one  visit  to  the  Vienna  Bak- 
ery. Tom  Murphy  and  I  then  went  to  the  Mathews 
Ha-Ha-Store  in  Nashville,  Murphy  asked  for 
' '  dope ' '  and  I  asked  for  ' '  Coca-Cola. ' '  The  syrup  to 
make  both  drinks  was  served  from  the  same  con- 
tainer. I  went  there  once  in  company  with  Mr.  Mur- 
phy and  once  by  myself.  When  I  w^ent  by  myself  I 
asked  for  "coke"  and  was  served  from  the  same  con- 
tainer that  "dope"  and  "Coca-Cola"  was  served  us 
on  the  previous  visit,  which  I  made  in  company  with 
Mr.  Murphy.  Tom  Murphy  and  I  then  went  to  the 
place  of  Pried  &  Haas,  Murphy  asked  for  "dope" 
and  I  asked  for  "Coca-Cola,"  and  the  two  drinks 
were  drawn  from  the  same  container.  We  went 
back  later  on  and  Murphy  asked  for  "coke"  and  I 
asked  for  "Coca-Cola,"  and  both  of  these  drinks 
were  drawn  from  the  same  container  as  the  two  for- 
mer drinks  had  been  drawn  from.  We  went  back 
again  and  Mr.  Murphy  asked  for  "dope"  and  I  asked 
for  "Coca-Cola,"  and  both  drinks  were  drawn  from 
the  same  container  [1653]  that  the  former  drinks 
had  been  drawn  from.  Murphy  and  I  then  went  to 
the  Warner  Drug  Company  in  Nashville.     He  asked 
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for  ^^dope"  and  I  asked  for  ^^ Coca-Cola."  Both 
drinks  were  drawn  from  the  same  container.  I  again 
went  to  the  same  place  and  called  for  *^coke"  and  it 
was  drawn  from  the  same  container  that  ^^dope"  and 
^'Coca-Cola"  had  been  drawn  from  when  I  called 
there  previously  in  company  with  Mr.  Murphy.  Tom 
Murphy  and  I  then  went  to  the  Nashville  Drug  Com- 
pany. He  asked  for  ^^dope"  and  I  asked  for  ^ ^Coca- 
Cola. "  Both  drinks  were  drawn  from  the  same  con- 
tainer. Yes,  sir;  the  soda-fountain  was  running  at 
the  Nashville  Drug  Company.  I  then  went  back 
there  by  myself  and  asked  for  ^'coke."  The  syrup 
to  make  that  drink  was  drawn  from  the  same  con- 
tainer that  the  two  drinks  had  previously  been  drawn 
from.  We  then  went  to  Miller  Brothers  in  Chatta- 
nooga, Tennessee.  I  asked  for  '^Coca-Cola"  on  the 
first  trip  there  and  noted  the  container.  I  later  went 
back  and  asked  for  ^^dope."  The  syrup  was  drawn 
from  the  same  container.  I  went  in  there  and  called 
for  '^coke"  and  all  three  of  the  drinks  were  drawn 
from  the  same  container.  Murphy  and  I  went  to  the 
Davis-Fuston  Stores  in  Nashville.  Murphy  asked 
for  ''dope"  and  I  asked  for  ''Coca-Cola."  Both 
drinks  were  drawn  from  the  same  container.  Then 
I  went  back  by  myself  and  asked  for  "coke."  The 
syrup  used  to  make  that  drink  was  drawn  from  the 
same  container  that  the  other  two  drinks  were  drawn 
from.  We  went  to  three  of  the  Davis-Fuston  Drug 
Stores,  and  the  same  thing  happened  at  all  three  of 
them.  These  visits  were  made  with  Mr.  Murphy  in 
Nashville  on  the  9th  of  September,  1914.     Plaintiff's 
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Rebuttal  Exhibit  No.  73  is  a  bottle  of  ^^Mfty-Cola" 
which  was  served  to  [1654]  me  at  the  Terminal 
Bar  at  Birmingham,  Alabama,  in  response  to  my  re- 
quest for  ^^ Coca-Cola/'  At  the  time  I  made  this 
purchase  I  was  with  Mr.  Zeigler.  I  went  with  Mr. 
Zeigler  to  the  Woodworth  Bar  in  Birmingham,  and 
he  asked  for  a  bottle  of  beer  and  I  asked  for  ^ ^Coca- 
Cola. "  Plaintiff's  Rebuttal  Exhibit  No.  74  is  a  bot- 
tle of  ^^ Cola-Mint"  which  was  served  to  me.  At  the 
Higgins  Bar  at  Birmingham  Mr.  Zeigler  asked  for  a 
bottle  of  beer  and  I  asked  for  ^^ Coca-Cola."  I  was 
served  with  this  bottle  of  '^Dope"  filed  as  Plaintiff's 
Rebuttal  Exhibit  No.  72.  I  was  with  Mr.  Zeigler  on 
the  same  trip  to  the  Woodworth  Bar  and  he  asked  for 
a  bottle  of  beer  and  I  asked  for  a  '^ Coca-Cola,"  and 
I  was  served  with  this  bottle  of  '^Nifty-Cola," 
marked  Plaintiff's  Rebuttal  Exhibit  No.  75.  Mr. 
Zeigler  went  with  me  on  another  trip  when  he  called 
for  a  bottle  of  beer  and  I  called  for  '^ Coca-Cola."  I 
was  served  with  this  bottle  marked  Plaintiff's  Re- 
buttal No.  76.  On  another  occasion  Mr.  Ziegler  was 
with  me  and  he  ordered  a  bottle  of  beer  and  I  ordered 
a  '' Coca-Cola."  I  was  served  with  this  bottle 
marked  Plaintiff's  Rebuttal  Exhibit  No.  77.  On  an- 
other occasion  Mr.  Ziegler  ordered  a  bottle  of  beer 
and  I  ordered  a  bottle  of  '' Coca-Cola."  In  response 
to  my  order  I  was  served  with  this  bottle  of  ''dope" 
marked  Plaintiff's  Rebuttal  Exhibit  No.  70.  The 
same  applies  to  Plaintiff's  Rebuttal  Exhibit  No.  71. 
Mr.  Zeigler  ordered  a  bottle  of  beer  and  I  ordered  a 
bottle  of  "Coca-Cola"  and  I  was  served  with   this 
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bottle  marked  Plaintiff's  Rebuttal  Exhibit  No.  68. 
Mr.  Zeigler  ordered  a  bottle  of  beer  and  I  ordered  a 
bottle  of  '^Coca-Cola  and  I  was  served  with  this  bot- 
tle of  ^^Dope''  marked  Plaintiff's  Rebuttal  Exhibit 
No.  69.  I  made  out  the  label  on  all  of  these  exhibits 
that  have  been  asked  about.  Mr.  Zeigler  and  I  were 
[1655]  together  in  Birmingham  on  March  15th, 
1915. 

Cross-examination  by  Mr.  LITTLETON. 
I  am  twenty-four  years  old.  I  have  been  a  detec- 
tive for  the  Coca-Cola  Company  about  ten  months. 
Before  that  I  was  soda  dispenser  for  the  Heinz  Cigar 
Company  at  Roanoke,  Virginia.  I  was  soda  dis- 
penser there  for  about  two  years.  Prior  to  that  I 
worked  as  a  soda  dispenser  at  various  other  places. 
My  whole  occupation  up  to  the  time  I  became  a  detec- 
tive was  soda  dispenser.  I  began  dispensing  soda- 
water  when  I  was  about  eleven  years  old.  I  quit  the 
Heinz  Cigar  Store  sometime  in  June,  1914.  That 
was  after  the  Coca-Cola  Company  had  brought  suit 
against  the  Heinz  Cigar  Store.  When  I  left  the  Heinz 
Cigar  Store  I  come  on  to  Atlanta  to  get  a  job.  I 
loafed  around  here  in  Atlanta  about  six  weeks  and 
was  finally  put  on  the  detective  force  of  the  Coca- 
Cola  Company.  I  am  getting  $135.00  per  month  at 
the  Heinz  Cigar  Store  as  dispenser.  Yes,  sir,  that 
was  pretty  good  pay  for  a  dispenser.  I  quit  because 
Mr.  Heinz  and  myself  had  a  little  trouble.  No,  sir,  I 
w^as  not  discharged,  I  quit.  Yes,  sir,  I  testified  in 
the  case  of  the  Coca-Cola  Company  against  the  Heinz 
Cigar  Company.     No,  sir ;  I  was  not  a  witness  for  the 
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Coca-Cola  Company,  I  was  on  Heinz 's  side  up  there. 
I  gave  my  testimony  in  the  case  of  Coca-Cola  Com- 
pany against  the  Heinz  Cigar  Store  in  the  spring  of 
1914,  at  which  time  I  was  still  employed  by  the  Hienz 
Cigar  Store.  When  I  first  came  to  Atlanta,  after 
leaving  Roanoke,  I  came  up  here  to  see  Mr.  Hirsch, 
I  had  never  done  anv  detective  work  before  that. 
You  ask  if  they  put  me  through  any  schooling,  or  told 
me  what  they  wanted  me  to  do  as  a  detective ;  well, 
the  only  thing  [1656]  that  was  told  me  was  that 
they  wanted  me  to  go  out  and  get  the  truth  and  noth- 
ing but  the  truth.  Yes,  sir,  that  is  all  they  told  me — 
to  go  out  and  get  the  truth,  and  if  I  found  it  naked  out 
in  the  woods  to  go  out  and  bring  it  in.  Yes,  sir,  that 
is  all  the  instructions  I  had — to  go  out  and  get  the 
truth,  to  get  the  naked  truth  and  bring  it  in  wherever 
I  found  it.  No,  sir,  they  didn't  tell  me  what  kind  of 
truth  they  wanted.  They  wanted  the  naked  truth, 
that  is  all.  You  say  that  lots  of  things  are  the  truth 
in  the  world,  and  you  ask  if  they  just  told  me  to  go 
out  in  the  bare  world  and  every  time  I  found  any- 
thing that  was  true  to  bring  it  in ;  well,  anything  that 
was  true  in  this  investigation,  what  they  gave  me  to 
investigate.  Yes,  sir,  they  just  gave  me  some  sug- 
gestions to  investigate  some  subject.  You  ask  if 
they  wanted  some  particular  truth,  or  just  wanted 
truth  generally;  well,  they  wanted  the  truth.  You 
ask  what  they  told  me  to  do  besides  going  out  and 
bringing  in  the  truth ;  they  told  me  to  make  a  ' '  spigot 
test"  the  first  thing.  I  was  instructed  to  do  that  by 
Mr.  Murphy.     The  next  instructions  I  got  was  to 
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go  to  Birmingham  and  make  a  '^spigot  test."  Yes, 
sir,  they  instructed  me  to  get  these  bottles.  No,  sir, 
I  did  not  understand  what  they  were  doing  this  for, 
getting  up  this  dope  for.  Well,  I  had  an  idea  there 
must  be  something  to  it,  but  I  didn't  know  exactly 
what  it  was.  I  was  following  instructions.  No,  sir, 
I  did  not  know  it  was  to  be  used  as  evidence  in  this 
lawsuit,  not  then.  I  didn't  have  any  idea  what  it  was 
for  at  that  time.  No,  sir,  it  did  not  excite  my  curi- 
osity at  all  to  know  why  they  wanted  me  to  go  out 
an  get  bottles  and  make  ^Vspigot  test."  I  had, 
however,  already  testified  on  behalf  of  the  Heinz 
Cigar  Company  in  the  case  of  [1657]  Coca-Cola 
Company  against  that  concern.  The  charge  in  that 
case  w^as  a  charge  of  substitution.  I  knew  that  is 
what  the  Coca-Cola  Company  had  set  out  to  do, — to 
sue  people  all  over  the  country  and  charge  them  with 
substitution.  I  knew  I  was  sent  out  to  ferret  out 
cases  of  substitution.  Yes,  sir,  I  knew  that  was  the 
purpose  of  these  tests  I  was  making.  Yes,  sir,  I  did 
know  what  the  object  of  my  work  was  then,  and  I 
knew  that  I  was  sent  out  to  prove  that  the  defendants 
in  this  case  w^ere  substituting  on  ''Coca-Cola."  Yes, 
sir ;  I  was  told  to  go  out  and  bring  in  that  kind  of  in- 
formation— that  is  the  instructions  given  me  when  I 
left  here — to  get  this  kind  of  evidence.  I  was  told 
to  go  out  and  get  this  kind  of  information  so  I  could 
testify  about  it,  and  bring  in  things  like  I  have 
brought  in  here  in  the  shape  of  these  bottles.  I  am 
paid  $85.00  per  month  by  the  Coca-C'ola  Company, 
and  expenses.     No,  sir,  I  am  not  limited  as  to  my 
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expense  account,  only  my  honor.  Yes,  sir,  this  is  the 
first  time  I  have  testified  on  behalf  of  the  Coca-Cola 
Company  in  any  proceedings  brought  against  any- 
body. You  ask  if  I  was  asked,  in  the  case  of  the 
Coca-Cola  Company  against  the  Heinz  Cigar  Com- 
pany, if  I  ever  substituted  ^' Lemon- Cola,"  or  ^^Ko- 
Nut,"  for  ^^ Coca-Cola";  I  don't  remember  that, 
whether  I  was  asked  that  question  or  not.  You  ask 
if  that  was  not  what  the  lawsuit  was  about  up  there 
at  Roanoke;  about  him  substituting,  I  don't  know. 
Yes,  sir,  I  was  the  head  dispenser  there.  You  ask  if 
I  was  not  the  chief  witness  in  that  case  for  the  de- 
fendant ;  well,  he  was  more  of  a  witness  than  I  was, 
that  is,  the  defendant  himself,  but  I  was  on  the  stand, 
and  it  was  the  purpose  of  my  testimony  to  establish 
the  fact  that  the  Heinz  Cigar  Store  had  not  been 
[  1658  ]     substituting. 

XQ.  245.  ^^You  testified  that  they  hadn't  substi- 
tuted either  *Ko-Nut'  or  ^Lemon-Cola'  for  ^Coca- 
Cola' is  that  true?" 

A.  ^'Well,  I  don't  remember — Yes,  sir,  I  did  tes- 
tify that." 

XQ.  246.  ''And  that  statement  was  true,  was  it, 
what  you  testified  in  that  case?" 

A.  ''No,  sir." 

XQ.  247.  You  testified  falsely  in  that  case,  did 
you? 

A.  "Yes,  sir." 

XQ.  248.     "Committed  deliberate  perjury?" 

A.  (No  answer  appears  to  have  been  made  by  the 
witness.) 
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(Mr.  LITTLETON.— I  object  to  the  testimony  of 
this  witness  because  he  has  been  rendered  infamous 
by  the  confession  that  he  is  a  deliberate  perjurer.) 
[1659] 

Deposition   of   T.    M.   Murphy,    for    Plaintiff    (in 

Rebuttal). 

T.  M.  MURPHY. 

Direct  Examination  by  Mr.  HIRSCH. 
I  testified  in  this  case  before, — last  summer.  Since 
that  time  I  have  been  in  school  at  the  University  of 
Georgia.  Yes,  sir,  I  have  been  to  Nashville,  Ten- 
nessee, on  behalf  of  the  Coca-Cola  Company.  I  ar- 
rived there  on  the  morning  of  September  8th,  1914. 
Yes,  sir,  I  went  to  the  place  called  Mathews  Ha-Ha- 
Shop.  I  was  accompanied  by  Prank  Piatt.  He 
called  for  '^Coca-Cola"  and  I  called  for  ^^dope."  I 
noted  that  the  syrup  to  make  both  drinks  was  drawn 
from  the  same  container.  I  then  went  with  Frank 
Piatt  to  the  store  of  Fried  &  Haas.  We  made  three 
visits  there.  On  the  first  visit  Piatt  called  for  ''Coca- 
Cola"  and  I  called  for  ''dope."  On  the  second  visit 
Piatt  called  for  "Coca-Cola"  and  I  called  for 
"coke,"  and  on  the  third  visit  Piatt  called  for  "Coca- 
Cola"  and  I  called  for  "dope."  The  syrup  used  to 
make  all  these  drinks  was  all  drawn  from  the  same 
container.  I  then  went  to  the  Warner  Drug  Com- 
pany in  company  with  Frank  Piatt.  He  called  for 
' '  Coca-Cola ' '  and  I  called  for  ' '  dope. ' '  The  syrup  to 
make  both  drinks  was  drawn  from  the  same  con- 
tainer.    We  then  went  to  the  Vienna  Baker,  Veah  's, 
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where  the  same  thing  occurred.  Piatt  called  for 
'^Coca-Cola"  and  I  called  for  ^^dope,"  and  the  syrup 
to  make  both  drinks  was  drawn  from  the  same  con- 
tainer. The  Davis-Fuston  people  have  a  number  of 
stores  in  Nashville,  I  think,  I  just  went  to  all  of 
them.  In  each  one  I  was  accompanied  by  Frank 
Piatt.  Frank  called  for  ^'Coca-Cola''  and  I  called 
for  'Mope,"  and  the  syrup  to  make  all  the  drinks  was 
drawn  from  the  same  container  at  the  various  stores. 
I  am  asked  to  look  at  my  notes  and  say  how  many 
stores  w^e  went  to.  [16G0]  Well,  we  went  to  the  Fus- 
ton  Pharmacy  at  West  End  Avenue  and  28th  Street, 
the  Hemlock  Pharmacy  at  2113  Church  Street,  the 
Nashville  Drug  Company  at  1134  Jefferson  Street, 
the  drug-store  of  W.  F.  Davis  at  1803  Cedar  Street, 
and  the  Davis-Fuston  Drug-store  at  901  Fourth 
Avenue,  South. 

(There  was  no  cross-examination  of  this  witness.) 
[1661] 

Deposition  of  F.  S.  Peace,  for  Plaintiff  (in  Rebuttal). 

F.  S.  PEACE. 

Direct  Examination  by  Mr.  HIESCH. 
My  full  name  is  Frederick  Conway  Peace.  Yes, 
sir;  I  testified  in  this  case  last  summer.  In  July, 
1914, 1  was  in  Dallas,  Texas,  and  went  to  the  Palace 
Pharmacy,  which  I  understand  was  owned  by  Pyle, 
or  which  is  now  owned  by  him,  and  made  a  ^^  spigot 
test."  I  called  for  ''dope,"  ''Coca-Cola"  and 
"coke"  at  different  times  during  the  day  and  ob- 
served that  the  syrup  to  make  all  three  of  the  drinks 
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was  drawn  from  the  same  spigot  in  the  fountain. 
Then  I  interviewed  Mr.  Nossick,  who  was  manager 
of  the  Palace  Pharmacy  at  that  time,  and  inquired 
what  his  understanding  of  the  terms,  '^dope/'  and 
'^coke/'  as  apphed  to  a  soda-fountain  beverage,  was, 
and  he  informed  me  that  '^Coca-Cola"  was  his  un- 
derstanding, and  that  these  terms  applied  to  '' Coca- 
Cola"  alone. 

(Objected  to  by  defendants  because  improper  re- 
buttal testimony,  no  foundation  having  been  laid  for 
same  in  the  cross-examination  of  defendants'  wit- 
nesses.    Overruled.     Exception.) 

Then  I  put  on  a  consumers  test  from  seven  until 
ten  p.  m.,  July  2d.  F.  B.  Guy  was  the  dispenser  at 
this  place.  During  the  time  the  test  lasted  we  had 
fourteen  calls  for  ^^coke"  and  five  calls  for  '' Coca- 
Cola."  In  each  instance  when  ^^Coke"  was  called 
for,  Guy  inquired  of  the  customer  what  he  wanted, 
and  what  he  meant  by  the  term  ^'coke,"  and  in  each 
instance  the  answer  was  that  the  consumer  wanted 
"Coca-Cola."  Mr.  Nossick  told  me  that  sometime 
prior  to  that  the  concern  had  used  a  substitute  for 
"Coca-Cola,"  but  at  that  time  they  were  not  using 
anything  but  "Coca-Cola."  I  asked  him  what  sub- 
stitute he  had  been  using  and  he  said  they  had  been 
using  "Koke,"  manufactured  by  the  Texas  Koke 
Company. 

(Objected  to  by  defendants  because  of  hearsay. 
Overruled.     Exception.)     [1662] 

I  remained  in  Dallas  for  about  a  month,  and  I 
made  the  Palace  Drug  Company  my  hang-out,  so  to 
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speak,  while  there.  The  whole  time  I  was  there  I 
saw  drinks  made  in  response  to  calls  for  ^'coke," 
and  ^^ Coca-Cola/'  all  drawn  from  the  same  container 
in  the  fountain. 

I  went  to  Hattiesburg,  Mississippi,  about  April 
7th,  1914,  and  made  a  ''spigot  test"  at  the  Corner 
Drug  Store,  calling  for  ''Coca-Cola,"  "dope"  and 
"coke"  at  different  times  during  the  day  and  observ- 
ing that  the  syrup  to  make  all  three  of  the  drinks 
was  taken  from  the  same  container  in  the  fountain. 
I  also  heard  other  people  call  for  "coke,"  "dope" 
and  "Coca-Cola,"  and  observed  that  the  syrup  to 
make  those  drinks  was  drawn  from  the  same  con- 
tainer— only  one  container  was  used  for  all  of  those 
drinks.  Mr.  C.  J.  Thornton  informed  me  he  was 
the  manager  of  that  store.  I  talked  with  him  on  the 
14th  of  April,  1914.  I  did  not  get  him  to  sign  any 
agreement.  The  only  thing  I  tried  to  get  him  to  do, 
in  the  way  of  a  written  statement,  was.  after  he  had 
made  the  statement  to  me,  telling  me  in  a  very  truth- 
ful manner  what  he  had  been  doing,  I  asked  him  to 
write  it  down  and  mail  it  to  me,  and  he  said  he  would 
not  do  that,  that  he  never  did  w^rite  any  letters  and 
would  not  do  it.  I  had  secured,  or  had  my  witnesses 
to  secure,  from  his  fountain  samples,  and,  after  I 
had  those  samples,  I  went  in  and  had  an  interview 
with  him,  and  told  him  who  I  was,  and  my  mission 
there  to  his  store — told  him  I  did  not  believe  he  was 
selling  "Coca-Cola"  in  response  to  calls  for  "Coca- 
Cola"  at  his  fountain.  At  first  he  denied  it,  saying, 
"Yes,  I  am  selhng  'Coca-Cola'  at  my  fountain." 
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But,  when  I  told  him  I  had  gotten  samples  [1663] 
from  his  store,  and  that  I  did  not  believe  they  were 
^'Coca-Cola,"  he  then  said,  ''Well,  I  know  there  is 
no  use  for  me  to  lie  about  it;  I  know  you  have  got 
me,  and  I  think  the  best  think  1  can  do  is  to  be  truth- 
ful with  you."  I  said,  ''Yes,  l.will  appreciate  it  if 
you  will  be,  because  there  is  no  use  for  you  to  deny 
it."  He  says,  "I  am  selling  other  stuff  in  place  of 
'Coca-Cola,'  " — and  admitted  to  me  that  he  had  been 
substituting  for  a  year  or  more,  and  that  he  had  not 
sold  any  "Coca-Cola,"  and  had  not  had  any  "Coca- 
Cola"  in  his  house,  for  over  a  year — and  that  he  had 
been  selling  "Koke,"  the  product  of  the  Southern 
Koke  Company  of  New  Orleans,  La.,  in  response  to 
calls  for  "Coca-Cola." 

(Objected  to  by  defendants,  because  no  founda- 
tion was  laid  for  such  testimony,  and  because  not 
proper  rebuttal.     Overruled.     Exception.) 

I  had  my  witness  to  buy  two  samples  at  his  store 
in  my  presence,  which  samples  were  introduced  in 
the  case  brought  by  the  Coca-Cola  Company  against 
C.  J.  Thornton,  or  the  Corner  Drug  Store. 

I  made  a  "spigot  test"  at  the  Yellow-Pine  Phar- 
macy, at  Hattiesburg,  Mississippi.  I  called  for 
"dope,"  "coke,"  and  "Coca-Cola,"  at  different 
times  during  the  day,  and  observed  that  the  syrup 
to  make  all  these  drinks  was  drawn  from  the  same 
container,  no  distinction  being  made  between  the 
drinks.  Later  I  interviewed  Mr.  J.  E.  Jones,  who 
said  he  was  the  manager  of  the  place,  and  I  inquired 
of  him  what  his  understanding  was  of  the  terms 
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'^dope,"  and  ^^coke/'  as  applied  to  soft  drinks,  and 

lie  informed  me  that  it  was  '^ Coca-Cola.'' 

(Objected  to  by  defendants,  because  no  fomidation 
was  laid  for  such  testimony,  and  because  not  proper 
rebuttal.     Overruled.     [1664]     Exception.) 

That  was  all  I  did  at  the  Yellow  Pine  Pharmacy. 
I  did  not  see  any  advertising  of  a  product  by  the 
name  of  ^^Koke"  around  the  Yellow  Pine  Drug 
Store  or  in  Hattiesburg,  Miss. 

I  was  in  Ocala,  Fla.,  the  16th  day  of  March,  until 
about  April  1st,  1914,  and,  while  there,  visited  the 
place  of  H.  C.  Groves,  of  the  Anti-Minopoly  Drug 
Company.  I  made  a  spiggot  test  there.  I  called 
for  dope,  coke  and  Coca-Cola  at  different  times 
during  the  time  and  observed  that  the  syrup  to 
make  all  the  drinks  was  drawn  from  the  same  con- 
tainer in  the  fountain.  I  had  a  witness  to  buy  syrup 
from  that  fountain  in  my  presence  calling  for 
Coca-Cola,  and  he  received  the  syrup  and  it  was 
sold  to  him  for  and  as  Coca-Cola.  That  was  intro- 
duced in  the  suit  brought  by  the  Coca-Cola  Company 
against  the  Anti-Monopoly  Drug  Company.  I  took 
various  people  into  the  store  during  the  time  I  was 
there — lots  of  people — five  or  six  different  people  in 
there  with  me — told  them  what  I  wanted  them  to  do 
and  that  I  wanted  them  to  notice  what  I  called  for 
and  asked  for,  and  asked  them  to  call  for  either 
dope,  coke  or  Coca-Cola,  and  I  would  call  for  some- 
thing else.  One  of  us  called  for  it  by  the  nickname 
and  the  other  by  its  correct  name,  to  see  whether  or 
not  the  two  syrups  to  make  the  two  drinks  was 


2192       The  Koke  Company  of  America  et  al, 

(Deposition  of  F.  S.  Peace.) 

gotten  from  the  same  container  or  not,  and  in  each 
instance  it  was.  Mr.  Thomas^  in  Ocala,  Florida,  who 
is  a  banker,  went  with  me  at  one  time  and  asked  for 
Coca-Cola,  and  other  people  asked  for  Coca-Cola, 
and  it  was  drawn  out  of  the  same  container.  Mr. 
Garrett,  who  travels  for  the  Jacksonville  Biscuit 
Company,  who  knew  what  I  was  there  for,  went  in 
with  me,  and  one  of  us  called  for  dope  and  the  other 
for  Coca-Cola.  Mr.  Groves  served  us,  himself. 
Both  drinks  [1664%]  were  drawn  from  the  same 
container.  After  I  got  this  drink  I  said,  '^Mr. 
Groves,  what  is  this  stuff  anyway,  is  it  Coca-Cola?" 
^'Why,  no  that  is  not  Coca-Cola,  that  is  Wise-Ola, 
I  do  not  sell  Coca-Cola  at  mv  fountain."  I  said, 
^' You  have  been  selling  it  to  me  for  a  week  or  more." 
*^0h,"  he  says,  ^^ nearly  everybody  knows  I  do  not 
sell  Coca-Cola."  I  said,  ^^Well,  I  do  not  know  it." 
He  says,  ''Well,  I  do  not  sell  Coca-Cola,  what  is  the 
use  of  my  paying  $1.75  a  gallon  for  Coca-Cola,  when 
I  can  buy  this  stuff  for  ninety  cents  I"  ''Well," 
I  says,  "I  do  not  know  what  the  difference  is."  He 
says,  "Just  that  much  difference,  I  am  in  business 
to  make  money."  That  ended  that  conversation. 
Later  I  went  into  Mr.  Groves'  store  and  asked  him 
if  he  ever  contemplated  selling  a  half  interest  in  his 
business  and  he  said  yes,  that  he  might  sell  to  some 
young  man.  He  said,  "I  would  like  to  have  some 
young  blood  in  the  store."  I  got  in  conversation 
with  him  about  buying  a  half  interest  in  the  store, 
and  told  him  I  did  not  know  anything  about  the  busi- 
ness, much.    He   took  me   around  his   store,   and 
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showed  me  how  he  made  money  in  the  drug  business. 
He  told  me  there  was  a  great  many  would  lose  a 
great  deal  of  money  in  the  drug  business,  but  that 
he  could  make  a  good  deal  of  money  in  it,  for  he 
knew  how  to  play  the  game.  Showing  me  over  the 
store  he  showed  me  a  lot  of  medicines  that  he  had 
made  enormous  profits  on — showed  me  some  cologne 
which  he  said  he  made  himself,  that  he  made  enor- 
mous profits  on.  Finally  we  got  in  the  back  of  the 
store  and  I  saw  a  right  new  barrel  of  syrup  on  the 
floor  that  had  apparently  just  been  rolled  in.  It 
looked  like  a  Coca-Cola  barrel,  but  it  was  without 
any  [1665]  label,  and  I  knew  in  my  own  mind  it 
was  not  Coca-Cola.  I  asked  Mr.  Groves  what  the 
stuff  was,  and  he  says,  ^^Why,  that  is  Coca-Cola,  or 
rather  it  is  Koke.  Now,  that  is  another  place  I 
make  money,"  he  says,  ''I  do  not  use  Coca-Cola,  I 
buy  this  Koke  and  sell  it  for  Coca-Cola,  and  the  cus- 
tomers do  not  know  the  difference.''  I  asked  what 
he  paid  for  it,  and  he  says,  ^^I  paid  a  dollar  a  gallon 
for  it.  It  is  $1.25  a  gallon,  but  by  discounting  the 
bill  in  thirty  days,  I  get  it  for  a  dollar."  I  wanted 
to  see  some  communication  from  the  Koke  Company 
in  regard  to  that  and  I  said,  ^^you  did  not  get  that 
stuff  for  a  dollar,  did  you?"  He  says,  ^^Yes,  that 
is  all  I  paid  for  it."  I  said,  ^^ There  must  be  some 
mistake,  stuff  that  is  as  nearly  like  Coca-Cola  as 
that,  and  you  buy  it  for  a  dollar,  when  you  said  the 
other  day  Coca-Cola  cost  a  $1.75."  He  said,  ''That 
is  right,  I  got  it  for  a  dollar  a  gallon."  I  asked  him 
to  show  his  bill  and  he  went  over  to  his  desk  and  got 
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a  bill  from  the  Southern  Koke  Company.  It  was 
for  that  barrel  of  Koke  that  he  had  in  the  house  at 
that  time,  and  he  showed  it  to  me — it  was  a  dollar 
and  a  quarter  a  gallon,  and  on  that  bill  it  said  if  the 
bill  was  paid  in  thirty  days,  there  would  be  a  dis- 
count of  25  cents  on  the  gallon,  making  the  syrup 
cost  him  a  dollar  a  gallon.  He  also  told  me  he  got 
a  share  of  stock  with  the  first  barrel  of  Koke  that 
he  bought  from  them.  I  asked  him  to  show  me  the 
certificate  for  that  stock.  He  showed  it  to  me,  and 
I  observed  it  was  for  an  amount  of  $12.50  of  stock, 
the  number  of  the  certificate  was  1130.  He  told  me 
that  he  sold  that  in  response  to  calls  for  Coca-Cola, 
and  the  trade  did  not  know  the  difference;  that  he 
had  been  doing  that  [1666]  for  two  years — he 
had  not  been  selling  Koke  for  two  years,  however, — 
he  had  been  selling  various  imitations  of  Coca-Cola. 
I  was  in  Spartanburg,  South  Carolina,  on  Jan. 
12th,  and  13th,  1915,  and  while  there  called  on  the 
K.  W.  N.  Pharmacy  and  made  a  spigot  test  on  the 
12th  day  of  January.  I  called  for  dope,  coke  and 
Coca-Cola  at  different  times,  during  the  day,  and 
observed  that  the  syrup  to  make  the  drinks  was  all 
drawn  from  the  same  container.  I  repeated  the  test 
with  the  same  result  on  the  following  day.  I  then 
made  an  attempt  to  interview  Mr.  Lever,  who  was 
manager  of  the  store,  but  as  quick  as  he  found  out  my 
business,  he  walked  off  and  left  me.  After  I  had  a 
short  conversation  with  him  in  which  I  told  him  I 
represented  the  Coca-Cola  Company,  and  that  the 
Coca-Cola  Company  had  evidence  in  hand  that  he 


vs.  The  Coca-Cola  Company,  2195 

(Deposition  of  F.  S.  Peace.) 

was  substituting  some  other  drink — I  mentioned  the 
name  ^^Ko-Nut,"  in  the  place  of  Coca-Cola,  Mr. 
Lever  says,  ^^I  am  not  doing  that,  the  Coca-Cola 
Company  is  mistaken."  I  says,  ^^Mr.  Lever,  we 
have  got  the  evidence  in  hand  that  you  are  doing  it, 
and  that  you  are  selling  all  the  drinks  in  response  to 
calls  for  dope,  cope  and  Coca-Cola  from  the  same 
container  here  in  your  fountain."  He  says,  ^'That 
is  not  true.  I  keep  them  in  separate  containers,  and 
when  people  call  for  dope  and  coke,  I  give  them  Ko- 
Nut,  and  when  they  call  for  Coca-Cola,  I  give  them 
Coca-Cola."  I  said,  '^We  want  you  to  quit  that,  we 
want  you  to  serve  Coca-Cola  in  response  to  calls  for 
Coca-Cola,  and  also  by  its  nicknames."  He  said, 
^'Well,  I  won't  do  that,  what  do  you  want,  anyway?" 
I  said,  ^^I  have  an  agreement  here  [1667]  I  want 
you  to  read  and  sign.  If  you  do  that  it  will  settle 
the  matter ;  if  you  do  not,  we  will  sue  you,  because  we 
have  got  the  evidence."  He  read  the  agreement, 
handed  it  back  to  me,  turned  around  and  walked  off 
and  says,  ^'Go  on,  and  sue  all  you  please,  I  will  never 
sign  that  agreement."  That  ended  the  conversation 
and  I  went  out  of  the  store.  When  I  first  went  in 
there  I  told  him  I  wanted  to  talk  with  him  on  some 
private  business  and  asked  him  if  he  wanted  to  talk 
there  or  wanted  to  go  back  to  a  private  place.  He 
said,  ^^No,  right  here  will  do  me."  I  did  not  go 
around  town  circulating  the  report  that  we  were 
going  to  sue  the  K.  W.  N.  Pharmacy.  I  had  talks 
with  five  or  six  of  the  merchants.     I  had  agreements 
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to  get  from  them,  and  I  got  agreements  from  all  but 
Lever.  I  told  them  that  I  had  a  case  against  Lever, 
and  that  Lever  would  not  sign  the  agreement,  and  I 
was  very  sorry  that  he  would  not  do  it  because  it 
meant  trouble  for  him  and  I.  The  reason  I  did  that 
was  because  number  of  merchants  asked  me  what 
about  the  K.  W.  N. — they  all  apparently  knew  the 
K.  W.  N.  was  using  other  stuff,  but  I  did  not  tell 
any  one  I  was  going  to  sue  or  advise  the  company  to 
sue  Lever. 

I  was  in  Jacksonville,  Fla.,  in  November,  1914,  and 
while  there  I  went  to  the  Terminal  Pharmacy  and 
made  a  spigot  test.  I  called  for  dope,  coke,  and 
Coca-Cola  at  different  times  during  the  day  and  ob- 
served that  the  S3^rup  to  make  all  three  of  the  drinks 
was  drawn  from  the  same  container  in  the  fountain. 
That  is  all  I  did  there. 

On  May  8th,  1914,  I  went  to  the  Hyde  Drug  Co. 
[1668]  of  Ellisville,  Miss.  On  this  trip  I  was  sim- 
ply interviewing  the  dealers  to  get  an  expression 
from  them  as  to  their  understanding  of  the  meaning 
of  the  terms  dope  and  coke,  as  applied  to  a  soda- 
fountain  beverage.  I  made  a  spigot  test,  however, 
before  I  met  Mr.  Hyde.  I  called  for  dope,  coke  and 
Coca-Cola  at  different  times,  and  each  time  the  drink 
served  me  was  drawn  from  the  same  container.  I 
then  introduced  myself  to  Mr.  Hyde,  the  man  who 
had  served  me  with  these  three  drinks,  and  told  him 
what  I  was  there  for,  and  asked  what  his  understand- 
ing was  of  the  term  dope  and  coke  and  Coca-Cola. 
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^ '  Why, ' '  he  says, ' '  They  mean  Coca-Cola.  Dope  and 
Coke  means  Coca-Cola,  absolutely."  And  he  was 
mighty  honest,  I  thought  I  had  a  friend  there.  So 
I  really  wanted  some  Coca-Cola  syrup,  I  wanted 
some  real  Coca-Cola  syrup,  and  I  thought  Mr.  Hyde 
had  it,  and  that  surely  I  would  get  it.  I  thought  the 
drink  he  had  served  me  was  Coca-Cola.  I  asked 
him  to  sell  me  three  or  four  or  five  ounces  of  Coca- 
Cola  syrup,  and  he  said  he  would  be  glad  to.  He 
went  back  in  the  store  and  got  a  bottle.  Now,  the 
drinks  which  he  had  served  me  that  I  spoke  of  a 
moment  ago,  all  came  from  the  first  spigot  to  the  left 
from  the  center  of  the  fountain,  the  spigot  being 
labeled  lemon,  when  he  came  back  to  get  the  syrup  to 
sell  me,  he  started  to  go  to  another  spigot,  which  was 
the  first  spigot  to  the  right  from  the  center  of  the 
fountain,  marked  Coca-Cola.  He  did  not  look  right 
to  me,  he  looked  suspicious  to  me,  and  he  went  up  and 
put  his  hand  on  the  other  container,  and  of  course 
having  the  experience  I  had,  I  knew  what  he  was 
fiLxing  to  do.  I  knew  right  away  that  he  had  two 
systems  in  his  fountain;  and  when  he  put  his  hand 
on  [1669]  the  container  to  serve  me  the  syrup 
from  a  different  container  I  called  his  hand.  I  said, 
^'Mr.  Hyde,  here  is  where  you  got  our  drinks  from," 
and  I  touched  the  lemon  spigot. 

(Defendants  object  to  all  this  gossip  as  to  what 
occurred  with  Mr.  Hyde,  because  no  foundation  was 
laid  for  such  testimony,  and  because  improper  rebut- 
tal evidence.     Overruled.     Exception.) 
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He  said  ^^All  right,"  and  he  sold  me  syrup  from 
there.  And  that  syrup  I  sent  into  the  office,  and  I 
understand  it  was  analyzed  and  it  was  not  Coca-Cola. 

(Defendants  object  to  the  witness'  understanding, 
because  incompetent  and  hearsay.  Overruled.  Ex- 
ception.) 

The  reason  I  understood  that  is,  because  I  went 
there  again  on  November  6th,  and  got  an  agreement 
from  Mr.  Hyde  to  get  him  to  quit  using  that  other 
stuff.  I  sealed  the  syrup,  put  a  label  on  it,  put  it  in 
the  postoffice  and  sent  it  to  Mr.  Pierce.  I  put  my 
name  on  the  label.  I  did  not  make  any  change  in 
the  syrup  from  the  time  Mr.  Hyde  put  it  in  the  bot- 
tle. Then  on  November  6th,  1914,  I  went  back  to 
interview  Mr.  Hyde  in  regard  to  that  sample  of  syrup 
I  had  gotten  from  him,  telling  him  that  it  was  not 
Coca-Cola  syrup,  and  to  try  to  get  him  to  quit  using 
the  other  stuff,  and  to  use  Coca-Cola  altogether  when 
dope,  coke  and  Coca-Cola  were  called  for.  I  intro- 
duced myself  to  Mr.  Hyde,  told  him  my  mission,  and 
he  says,  ''You  talk  to  Mr.  Kelly.  I  do  not  want  to 
talk  to  you  at  all."  I  asked  if  he  was  not  the  man- 
ager of  the  store,  and  he  said,  yes,  but  that  he  did  not 
want  to  talk  to  me.  1  asked  if  he  was  using  any- 
thing else  there  besides  Coca-Cola,  and  he  said  he 
would  not  say  whether  he  was  or  not,  and  that  he 
would  not  talk  to  me.  I  asked  if  he  could  not  tell  me 
w^hether  or  not  he  was  using  anything  else  besides 
Coca-Cola,  [1670]  but  he  said  he  would  not  tell 
me  anything,  and  told  me  to  see  Mr.  Kelly.     So  I  saw 
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Mr.  Kell}^  and  he  informed  me  that  he  was  a  stock- 
holder in  the  company  and  also  an  attorney,  and  that 
they  were  using  two  different  syrups  there.  He  said, 
^^We  are  using  a  syrup  that  we  sell  when  dope  and 
coke  is  called  for ;  we  try  not  to  get  the  two  mixed  up, 
we  try  to  give  the  people  exactly  what  they  call  for — 
when  they  call  for  dope  we  give  them  dope,  and  when 
they  call  for  Coca-Cola,  we  give  them  Coca-Cola." 
I  argued  with  Mr.  Kelley  a  little  w^hile  on  friendly 
terms,  and  tried  to  get  him  to  agree  not  to  do  it,  and 
told  him  we  would  bring  suit  against  the  store  if  he 
did  not  do  it, — if  he  did  not  quit  selling  the  stuff  that 
he  had  there  consciously  or  unconsciously,  knowingly 
or  unknowingly,  he  made  mistakes  at  his  fountain, 
and  that  other  stuff  had  been  sold  when  Coca-Cola 
was  called  for.  '^Well,"  he  says,  ^'If  it  has  been 
done  it  was  a  mistake,  but  it  was  a  legitimate  mis- 
take, and  very  often  the  chances  are  that  we  over- 
balance that  mistake  by  selling  real  Coca-Cola  when 
dope  and  coke  are  called  for. ' '  I  told  him  that  would 
not  suit  us,  that  he  would  either  have  to  sign  the 
agreement  not  to  substitute  any  more,  or  we  would 
bring  suit  against  him.  He  would  not  sign  the  agree- 
ment and  told  me  to  go  ahead  and  bring  suit,  and 
that  ended  my  experience  with  him.  Plaintiff's  Ex- 
hibit No.  124  is  the  sample  I  referred  to  in  testifying 
in  regard  to  the  Hyde  Drug  Company.  Mr.  Boswell 
made  out  the  label  on  that  exhibit  in  my  presence, 
and  I  witnessed  it  and  signed  it  and  shipped  it  to 
Atlanta  by  the  Southern    Express    Company  from 
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Laurel,  Mississippi,  without  changing  the  contents 
of  it  in  any  way.  I  sealed  it  and  shipped  it  to  At- 
lanta    [1671]     by  express. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Eebuttal  Exhibit  No.  124.) 

Cross-examination  by  Mr.  LITTLETON. 
T.  L.  Boswell  was  the  witness  I  referred  to  who 
purchased  this  sample  marked  Plaintiff's  Rebuttal 
Exhibit  No.  124.  I  do  not  know  whether  he  was  a 
detective  or  not.  He  was  not  when  he  was  with  me. 
He  was  a  Coca-Cola  representative.  No,  sir;  I  am 
not  a  detective.  Yes,  sir;  I  am  one  of  Mr.  Pierce's 
crew,  and  was  formerly  a  Pinkerton  detective.  No, 
sir ;  I  am  not  now  engaged  in  detective  work  for  the 
Coca-Cola  Company.  I  did  not  so  swear  in  my  for- 
mer examination.  I  formerly  testified  in  this  case 
in  Dallas  in  behalf  of  the  plaintiff,  when  the  plaintiff 
was  taking  its  direct  testimony.  The  difference  in 
my  mind  between  a  detective  and  an  investigator  is 
that  a  detective  is  a  man,  in  my  opinion,  who  looks 
after  criminal  work,  and  things  of  that  character; 
my  work  is  simply  investigating  soda-fountains. 
Yes,  sir ;  I  have  heard  of  a  detective  doing  civil  work, 
as  distinguished  from  criminal,  and  there  are  civil 
detectives,  too.  A  detective  is  a  man,  I  think,  who 
is  employed  by  the  city  or  state,  or  the  United  States, 
or  some  corporation-detective  agency;  that  man  as 
long  as  he  is  working  for  them  can  be  called  a  detec- 
tive ;  but  I  am  not  working  for  a  detective  agency  or 
company.     I  think  it  depends  on  who  employs  a  man 
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as  to  whether  or  not  lie  is  a  detective.  A  man  loses 
his  identity  as  a  detective  as  soon  as  he  is  employed 
by  the  Coca-Cola  Company.  I  think  there  is  a  dif- 
ference between  a  policeman  and  a  detective.  I 
think  they  both  do  work  along  the  same  line,  but  you 
do  not  call  a  policeman  a  detective.  No,  I  do  not 
[1672]  consider  a  detective's  work  of  the  same 
class  as  a  policeman's;  it  is  along  the  same  line,  but 
one  is  of  a  secret  nature,  I  presume,  and  one  is  not. 
Yes,  a  detective  is  one  who  seeks  to  ferret  out  facts. 
He  is  one  who  goes  out  and  at  times  sails  under  false 
colors  for  the  purpose  of  deceiving  the  person  from 
whom  he  seeks  to  get  information ;  he  uses  a  pretext, 
as  a  rule,  a  detective  does.  Oh,  yes,  sir,  I  have  used 
pretexts  on  various  occasions,  and  to  that  extent 
you  might  say  I  have  been  a  detective,  myself,  that 
is  one  way  to  term  it,  yes,  sir.  I  have  testified  for 
the  Coca-Cola  Company  in  different  suits  it  has  had 
about  four  or  five  times.  You  ask  if  I  have  not  got- 
ten to  be  a  sort  of  expert  in  this  testifying  business ; 
I  do  not  know  what  you  call  an  expert,  I  would  not 
know  what  to  term  an  expert  about  testifying.  My 
pay  has  been  slightly  increased  since  I  have  been  with 
the  Coca-Cola  Company.  It  was  increased  after  I 
testified  in  this  case,  and  after  I  had  testified  several 
times  for  the  Coca-Cola  Company.  I  had  testified 
three  times  for  the  Coca-Cola  Company,  after  which 
I  got  my  raise  in  salary.  I  got  the  syrup  contained 
in  Plaintiff's  Rebuttal  Exhibit  No.  124  from  the  first 
spigot  to  my  left  from  the  center  of  the  fountain, 
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labeled  lemon.  That  is  the  same  spigot  I  had  got- 
ten all  of  my  drinks  from  before.  The  syrup  was 
placed  originally  in  the  same  bottle  you  have  in  your 
hand,  which  was  furnished  me  by  Mr.  Hyde  himself. 
The  seal  is  now  broken  on  that  bottle,  it  looks  like 
the  chemist  opened  it.  I  do  not  know  whether  it 
was  opened  by  the  chemist  or  not;  but  somebody 
opened  it.  I  do  not  see  these  bottles  after  I  get  them 
and  ship  them  into  the  office  of  Candler,  [1673] 
Thompson  &  Hirsch,  until  I  come  to  testify  in  a  case, 
and  of  course  I  do  not  know  who  opens  them,  or  who 
puts  numbers  on  them.  I  presume  it  is  the  chem- 
ist's number,  but  I  do  not  know  that.  This  witness 
Boswell,  who  signed  this  exhibit  as  a  witness,  is  one  ' 
of  these  detectives,  operatives,  or  investigators, 
whichever  you  wish  to  call  them,  that  is  on  the  force 
headed  by  Mr.  Pierce.  He  was  operating  with  me  in 
only  one  or  two  towns  through  Mississippi.  He  was 
only  with  me  about  a  week.  No,  sir,  I  cannot  testify 
that  the  contents  of  that  bottle  now  is  the  same  con- 
tents that  I  put  in  there  originally.  I  do  not  remem- 
ber what  kind  of  package  I  put  the  syrup  in  when 
I  shipped  it  to  Mr.  Pierce.  I  usually  get  a  little  box 
from  a  drug-store  and  pack  it  in  there,  but  I  do  not 
know  what  kind  of  box  I  used  in  this  case.  I  always 
sealed  the  box  with  the  same  kind  of  seal  that  is  on 
that  bottle,  that  is  the  kind  of  seal  I  was  using.  I 
put  no  impression  at  all  on  the  top,  just  ordinary 
red  sealing  wax  there.  I  went  to  the  Yellow  Pine 
Pharmacy  on  April  14th,  that  was  after  Mr.  Pierce 
had  been  there  one  time,  because  Mr.  Jones  told  me 
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Mr.  Pierce  had  been  there.  That  was  after  Mr. 
Pierce  had  gotten  Mr.  Jones  to  sign  that  contract 
not  to  sell  anything  in  the  future  but  Coca-Cola.  Mr. 
Jones  told  me  he  had  signed  that,  and  that  is  the 
reason  I  remember  it.  I  did  not  approach  any  of 
these  stores  and  ask  them  to  sign  a  contract,  because 
at  that  time  we  did  not  have  those  contracts.  They 
did  not  come  into  use  until  October,  1914,  and  I  was 
in  Hattiesburg,  Mississippi,  in  April,  1914.  They 
were  not  using  them  at  that  time.  I  did  not  get  him 
to  sign  any  kind  of  contract,  nor  did  I  try  to  get  him 
to  sign  [1674]  any.  No,  I  did  not  leave  the 
heavy-weight  work  to  Pierce  or  to  anybody  else. 
The  kind  of  contract  I  tried  to  get  the  K.  W.  N. 
Pharmacy  to  sign  was  one  like  the  Plaintiff's  Rebut- 
tal Exhibit  No.  110.  I  tried  to  get  the  K.  W.  N. 
Pharmacy  to  sign  that.  I  got  five  other  druggists 
in  Spartanburg,  S.  C,  to  sign  contracts  similar  to 
that.  I  do  not  remember  what  products  they  were 
handling,  but  some  were  handling  Koke,  made  by  the 
Southern  Koke  Co.,  and  some  were  handling  Ko-Nut. 
Mr.  Oakman  of  the  Oakman  Pharmacy  informed  me 
that  he  handled  a  little  of  both.  I  understood  that 
the  purpose  of  this  contract  was  to  get  dealers  to  han- 
dle in  the  future  nothing  but  Coca-Cola  in  response 
to  calls  for  dope,  coke,  and  Coca-Cola.  You  ask  if  as 
a  matter  of  fact  I  was  not  endeavoring  to  get  dealers 
to  quit  handling  these  drinks  similar  to  Coca-Cola; 
no,  in  a  good  many  instances  the  dealer  would  ask 
those  things,  ''Does  this  cut  out  everything  else  ex- 
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cept  Coca-Cola?"  I  would  say,  "Why,  no,  you  can 
handle  anything  else  you  want  to,  but  do  not  sell  it 
when  dope  and  coke  is  called  for ;  only  sell  Coca-Cola 
when  dope  and  coke  is  called  for,  that  is  what  this 
agreement  means.  You  can  handle  Pepsi-Cola,  Ko- 
Nut,  Afri-Cola,  if  you  will  sell  them  when  they  are 
called  for  by  their  proper  names,  but  dope  and  coke 
means  Coca-Cola,  and  we  want  you  to  sell  Coca-Cola 
in  response  to  calls  for  dope  and  coke."  That  is 
what  I  told  the  dealers.  I  told  them  that  because 
I  had  been  instructed  to  tell  them  so,  by  the  Coca- 
Cola  Company.  You  ask  if  the  Coca-Cola  Company 
had  any  objection  to  drinks  being  sold  similar  in 
color  to  Coca-Cola  at  soda-fountains;  well,  after  the 
evidence  has  been  gotten  on  a  man — we  were  due 
something — we  were  due  some  consideration.  It  was 
in  our  [1675]  power  to  bring  suit  against  that 
man — and  I  so  informed  the  dealer — but  we  did  not 
want  to  bring  suit  against  anybody, — it  is  not  the  de- 
sire of  the  Coca-Cola  Company  to  bring  suit  against 
a  man,  and  if  he  will  promise  and  give  us  this,  that 
he  will  not  sell  the  other  stuff — not  have  it  in  his 
fountain,  whereby  a  mistake  can  be  made  accident- 
ally, we  will  say,  and  put  the  other  stuff  out  of  his 
way — get  the  danger  away  from  him — then  we  won't 
sue  him,  but  if  he  won't  do  that,  then  we  will.  In 
order  to  relieve  the  danger  of  any  possible  chance  of 
substituting,  or  have  no  possible  chance  of  confusion, 
it  is  the  policy  of  the  Coca-Cola  Company,  which 
I  am  thoroughly  acquainted  with,  to  endeavor  to  get 
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dealers  to  quit  handling  any  drink  that  could  be 
substituted  for  Coca-Cola, — in  other  words,  any 
drink  that  is  similar  to  Coca-Cola  in  color  and  taste. 
That  does  not  apply  to  root  beer,  because  although 
root  beer  is  the  same  in  color,  practically  speaking, 
it  has  not  the  same  taste.  No,  I  did  not  testify  in 
this  case  before  that  root  beer  had  a  different  color 
from  Coca-Cola.  You  ask  if  I  made  no  such  state- 
ment on  my  examination  before ;  well  there  is  a  dif- 
ference, of  course,  a  slight  difference.  You  ask  if 
I  did  not  testify  before  that  it  was  such  a  difference 
that  I  could  tell  the  difference  between  a  glass  of 
Coca-Cola  and  a  glass  of  root  beer ;  I  can,  but  the  or- 
dinary customer  cannot.  No,  sir,  I  cannot  read  the 
ordinary  customer's  mind,  I  do  not  know  what  he 
can  do.  Coca-Cola  is  a  rich  red  bright  color,  and 
root  beer  is  a  dark  muddy  color.  I  am  speaking  now 
of  Hires  Eoot  Beer.  No,  sir,  there  is  not  a  decided, 
appreciable  difference  between  them  in  color,  but 
[1676]  there  is  a  slight  difference.  I  think  I  would 
be  able  to  tell  the  difference  between  a  glass  of  root 
beer  and  a  glass  of  Coca-Cola,  if  I  saw  them,  as  far 
apart  as  this  desk  here.  No,  sir,  I  cannot  tell  the 
difference  between  Coca-Cola  and  other  drinks  on  the 
market.  I  know  of  probably  ten  other  drinks  on  the 
market  that  are  similar  to  Coca-Cola.  That  is  all 
I  have  ever  heard  of.  I  am  positive  of  that,  and  as 
positive  of  that  as  I  am  of  anything  else  I  have  tes- 
tified to  in  this  case.  I  have  seen  *'Ko-Nut,"  '^Rye- 
Ola,"    ^^  Wise-Ola,"    ^^Alo-Cola,"    ^^  Lemon-Cola," 
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^^Chero-Cola,"  ^Telery-Cola,"  ^^My-Kola,"  ^'Mox- 
ie,"  '^Sarsaparilla,"  and  this  dark  colored  cream 
soda — they  call  it  ''Cream  Soda."  These  drinks  are 
all  similar  in  color  to  Coca-Cola.  I  have  also  heard 
of  ''Star-Cola/'  ''Luck-Ola/'  ''Glee-Nol/'  and 
^'Tru-Cola,"  but  I  have  never  seen  those  drinks.  I 
have  heard  of  Dope,  also.  You  ask  if  that  is  similar 
in  color  to  Coca-Cola;  well,  that  is  Coca-Cola.  I 
never  in  my  life  saw  a  product  labeled  ''Dope."  I 
never  in  my  life  saw  a  product  labeled  "Koke." 
Now,  these  drinks  I  have  mentioned  a  moment  ago 
are  decidedly  more  than  ten  or  twelve  drinks.  Now, 
since  we  have  been  over  them,  I  know  of  about  twenty 
that  are  similar  in  color  to  Coca-Cola.  The  fact  is, 
there  are  three  or  four  drinks  similar  in  color  to 
Coca-Cola  dispensed  at  soda-fountains  in  most  every 
town  I  have  been  to,  I  presume,  but  I  do  not  drink 
all  those  drinks,  the  onlv  one  I  drink  is  Coca-Cola. 
You  ask  if  I,  as  the  representative  of  the  Coca-Cola 
Company,  am  endeavoring  to  get  dealers  to  quit 
handling  all  drinks  which  not  only  look  like 
Coca-Cola,  but  which  taste  like  Coca-Cola,  other 
than  Coca-Cola;  we  are  trying  to  get  them — in 
cases  where  we  catch  them  substituting,  we  try  to 
get  them  to  do  away  with  every  [1677]  drink 
that  could  be  mistaken  for  Coca-Cola;  the  two, 
of  course,  have  to  go  together.  If  the  drink  looks 
like  Coca-Cola, — for  instance,  Sarsaparilla,  that 
looks  like  Coca-Cola,  but  we  do  not  object  to  that  be- 
cause  that    could   not  be  mistaken   for    Coca-Cola. 
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You  ask  if  our  idea  is  to  drive  out  of  the  soda-foun- 
tains every  drink  that  could  be  mistaken  for  Coca- 
Cola  ;  we  try  to  keep  the  dealer  from  handling — after 
we  catch  him  substituting,  after  we  know  he  is  a  man 
who  will  substitute,  whom  we  cannot  trust,  then  we 
take  the  danger  away  from  him,  as  I  stated  awhile 
ago.  And  we  consider  every  man  a  substituter  who 
handles  any  drink  similar  to  Coca-Cola  in  color  and 
taste  and  who  sells  it  when  dope  or  coke  is  called  for. 
No,  sir,  we  do  not  consider  every  man  who  handles 
these  other  drinks  a  substituter,  not  if  he  does  not 
sell  them  when  dope  and  coke  are  called  for.  If  he 
sells  Afri-Cola  and  My-Cola,  on  its  own  merits,  when 
they  are  called  for,  he  is  not  substituting.  But  I 
have  never  found  a  man  to  do  that.  I  have  never 
known  of  a  man  doing  it.  No,  I  do  not  consider  all 
these  men  who  handle  all  these  other  drinks  other 
than  Coca-Cola  as  substituters,  because  I  do  not 
know  all  of  them.  But,  I  have  formed  an  idea  from 
the  experience  I  have  had,  and  the  idea  I  have  in  my 
mind  is,  that  if  a  man  has  got  the  stuff  in  his  house — 
if  he  has  got  it  in  there  at  all — he  can  only  have  it  in 
there,  in  my  mind  with  the  idea  of  substituting.  No, 
I  did  not  acquire  that  idea  from  the  Coca-Cola  Com- 
pany; I  acquired  it  from  personal  observation  and 
experience.  Whenever  I  go  out  with  this  idea  in  my 
head  my  idea  is  to  eradicate  these  drinks  from  the 
soda-fountains  where  1  visit  and  make  them  handle 
Coca-Cola  in  the  future,  [1678]  exclusively,  if 
they  are  substituters.     I    do    not  visit  substituters 
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only;  I  visit  the  trade  generally  and  check  up  soda- 
fountains,  and  see  whether  or  not  they  are  substi- 
tuting— to  get  samples  from  them.  No,  I  do  not  just 
go  to  soda-fountains  at  random  and  check  them  up, 
to  see  what  they  are  doing — a  good  many  soda- 
fountains  are  not  suspicious.  You  ask  how  I  deter- 
mine when  one  is  suspicious ;  I  do  not  determine  that, 
Mr.  Pierce  tells  me.  I  am  sent  to  certain  desig- 
nated ones,  but  I  do  not  go  only  to  those  places  where 
I  am  sent ;  I  go  to  other  places  on  my  own  hook  and 
make  other  determinations  besides  those  I  am  in- 
structed to.  I  keep  the  trade  under  constant  sur- 
veillance, and  whenever  I  find  a  man  handling  one 
of  these  Cola  drinks  in  addition  to  Coca-Cola, 
I  immediately  put  him  through  a  test  to  find  out  what 
he  is  doing.  Pretty  soon  I  come  along  with  a  con- 
tract and  present  it  to  him  to  agree  not  to  handle 
the  substitute,  but  I  do  not  do  that  unless  we  catch 
him  substituting — not  unless  we  get  samples  from 
his  fountain — those  samples  are  analyzed  and  if  they 
turn  out  to  be  Coca-Cola,  then  there  is  no  visit  to 
that  man ;  if  they  turn  out  to  be  not  Coca-Cola,  then 
we  endeavor  to  get  that  man  to  sign  a  contract,  or 
sue  him — some  of  them  we  do  not  go  to  with  a  con- 
tract, we  just  sue  them-  Yes,  sir;  I  have  known  of  a 
case  where  the  sample  turned  out  to  be  Coca-Cola; 
such  cases  are  so  numerous  it  would  be  difficult  for 
me  to  call  them  right  off.  A  great  many  places  I  get 
syrup  from  it  turned  out  to  be  Coca-Cola.  I  do  not 
know  that  of  my  own  knowledge.     That  is  just  what 
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the  chemist  reports  on  them.     So  far  as  I  am  con- 
cerned, it  is  purely  hearsay.     But  the  general  policy 
of  the     [1679]     Company,  as  I  understand  it,  and 
the  general  policy  I  have  pursued  in  this  respect,  is 
to  enforce  this  provision  of  the  contract — to  see  that 
dealers  from  whom  we  get  these  contracts,  or  from 
whom  we  try  to  get  them,  will  enter  into  a  contract 
and  agree  to  abstain  from  handling,  selling  or  dis- 
pensing in  any  way  or  manner  a  product  of  the  same 
or  similar  color  to  Coca-Cola,  or  that  can  be  used  as 
a  substitute  for,  or  substituted  for  Coca-Cola — that 
is  virtually  right.     When  I  go  out  and  call  on  the 
trade  I  speak  of  these  other  cola  drinks  as  substi- 
tutes and  talk  about  them  as  substitutes  and  as  imi- 
tations of  Coca-Cola,  and  I  refer  to  Koke  and  Dope 
that  way — the  products  of   the  Koke    Company  of 
America,  and  others — they  are  down  and  out  substi- 
tutes, they  are.     And  I  have  told  dealers  that  and 
dispensers,  and  spread  the  information   broadcast, 
that  the  Koke  Company  was  a  fraudulent   concern 
and  engaged  in  a  fraudulent  business,  and  I  have  en- 
deavored by  such  means  as  those  persuasions  to  get 
dealers  to  cut  out  handling  Koke  and  Dope,  because 
in  nearly  every  instance  a  dealer  will  admit  to  me 
Koke  and  Dope  are  Coca-Cola,  and  he  was  only  sell- 
ing the  other  product  because  it  was  cheaper,  and 
I  have  succeeded  in  a  great  many  instances.     I  have 
gotten  about  sixty  or  seventy  contracts  signed  like 
those  referred  to.     I  have  not  been  the  only  one  en- 
gaged in   this   business  of   getting   contracts.     Mr. 
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Boulton  has  been  doing  the  same  thing.  We  began 
getting  these  contracts  the  22d  day  of  last  October. 
That  is  the  first  time  I  ever  saw  one  of  them.  No, 
sir.  I  did  not  ever  get  any  other  contracts  before 
that.  The  dealers  understood — those  who  signed 
these  contracts,  understood  from  them  that  they  were 
to  cut  out  handling  these  other  drinks  and  to  handle 
Coca-Cola  in  the  future  exclusively,  because  I  told 
them  that  when  they  violated  that  contract  we  would 
use  the  [1680]  contract  against  them,  and  there- 
after they  purchased  Coca-Cola  with  that  under- 
standing and  agreement.  In  pretty  near  every  case 
they  have  stuck  by  their  agreement — I  do  not  know 
of  any  one  who  has  violated  it.  After  signing  those 
contracts  they  purchased  Coca-Cola  pursuant  to  that 
contract  and  with  that  understanding.  All  of  these 
contracts  I  said  I  procured  were  not  procured  from 
Koke  customers,  some  were  from  people  who  handled 
^^Ko-Nut"  and  ^^Afri-Cola."  I  imagine  about  a 
third  or  a  fourth  of  them  were  Koke  customers,  that 
would  be  about  twenty  or  thirty.  All  of  these  con- 
tracts have  been  procured  since  October  22d,  1914, 
they  were  similar  to  Plaintiff's  Rebuttal  Exhibit  No. 
110,  that  is  the  only  contract  I  ever  had. 

Yes^  sir;  I  did  tell  Mr.  Lever  at  Spartanburg,  S.  C. 
that  his  company  would  be  sued,  or  that  he  would  be 
sued  if  he  did  not  cut  out  handling  these  other  prod- 
ucts which  he  was  handhng,  similar  to  Coca-Cola. 
I  do  not  know  whether  I  told  all  five  of  the  other 
dealers  in  Spartanburg  that  Leever  had  not  signed 
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the  contract,  but  I  told  at  least  one  of  them.  I  did 
not  tell  them  I  was  going  to  sue  Lever  because  he 
did  not  sign  the  contract,  but  I  told  one  man  that  he 
was  not  going  to  sign  the  contract,  and  that  one  man 
apparently  told  everybody  else  in  town  about  it. 
There  was  one  man  at  Spartanburg,  Dr.  Green — I  do 
not  know  whether  it  is  Green's  Drug  Store,  or  the 
Spartanburg  Drug  Company,  convinced  me  that  he 
was  not  a  substitutor,  and  that  he  had  never  had 
any  of  this  other  stuff  in  his  house,  except  about  five 
years  prior  to  that  time.  He  told  me  that  he  got  a 
five  gallon  keg  of  Afri-Cola  extract,  and  he  took  me 
downstairs  and  showed  [1681]  me  that  he  still 
had  it  in  the  house,  an  old  barrel  with  a  lot  of  dust 
on  it.  I  did  not  insist  on  him  signing  the  contract, 
although  he  told  me  he  would  do  it  if  I  insisted, 
rather  than  to  go  to  court,  but  he  did  not  want  to 
sign  it  and  I  did  not  want  him  to  sign  it  because  I 
believed  him.  I  did  not  want  a  man  to  sign  a  con- 
tract of  that  kind  when  I,  in  my  own  heart  believed 
he  was  innocent.  He  explained  to  me  that  his  dis- 
penser might  have  got  Coca-Cola  syrup  mixed  up 
with  some  other  kind  of  syrup  in  the  fountain,  that 
was  absolutely  foreign  to  any  similar  product,  be- 
cause he  only  handled  the  Coca-Cola  in  the  fountain, 
and  he  talked  in  a  way  that  I  believed  him.  You 
ask  which  one  of  the  other  five  druggists  I  have 
mentioned  in  Spartanburg  it  was  that  I  had  an  un- 
pleasant conversation  with,  or  a  word  spat  with; 
very  often  I  have  a  few  little  harsh  words  with 
nearly  all  of  them,  but  as  a  rule  they  nearly  always 
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admit  to  it  and  acknowledge  their  guilt,  and  thank 
me  for  the  way  in  which  I  talked  to  them^  and  handled 
the  case  with  them.  They  nearly  always  thank  me 
for  my  benevolence  in  giving  them  the  opportunity 
to  sign  this  contract.  I  never  told  any  of  them  that  I 
would  just  give  them  five  minutes  in  which  to  sign  the 
agreement,  because  each  one  of  them  went  to  their  at- 
torneys and  consulted  their  attorneys  before  signing 
it — I  do  not  say  each  one  of  them,  there  were  about 
three  of  them,  Oakman  consulted  his  attorney  a  long 
time  and  his  attorney  advised  him  to  sign  it.  I  went 
with  him  to  see  his  attorney  and  argued  the  case  to  his 
attorney.  These  dealers  understood  by  going  to  the 
attorney  that  if  they  did  not  sign  the  contract,  there 
would  be  a  law-suit.  Defendants'  rebuttal  [1682] 
exhibit  No.  8,  is  a  little  card  that  we  used.  I  mean 
by  ^^we"  the  Coca-Cola  Company.  We  got  this  out 
and  gave  them  to  people  in  order  to  get  them  to  quit 
using  the  nicknames  for  Coca-Cola.  The  card 
speaks  for  itself  very  plainly.  It  tells  on  there  that 
if  you  use  a  nickname  you  encourage  substitution. 
Defendants'  Rebuttal  Exhibit  No.  9,  is  a  Coca-Cola 
advertisement  gotten  out  by  the  Coca-Cola  Com- 
pany. I  have  seen  thousands  of  them  along  the 
same  line.  I  have  been  with  the  Coca-Cola  Com- 
pany since  March,  1914,  but  I  have  worked  for  them 
since  1911.  The  Coca-Cola  Company  has  been  ad- 
vertising this  way  about  the  nicknames  to  the  best 
of  my  recollection  for  about  two  years.  I  stayed 
around  Ocala,  Ma.,  when  I  went  down  there  to  in- 
.vestigate  the  Anti-Monopoly  Drug  Store  from  the, 
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16th  of  March  to  the  1st  of  April,  1914.  I  was  in  the 
Anti-Monopoly  Drug  Store  every  day.  A  young 
man  named  Claude  Hickle  was  soda-dispenser  there 
and  he  waited  on  me  at  times.  They  used  two  con- 
tainers, the  first  two  to  my  left  from  the  center  of 
the  fountain,  in  serving  drinks  in  response  to  re- 
quests for  dope,  coke  and  Coca-Cola.  Some  days 
they  would  use  one  container  practically  all  day, 
and  may  be  the  next  day  they  would  use  the  other 
one.  I  never  saw  them  use  both  at  the  same  time. 
I  do  not  know  whether  they  both  had  syrup  in  them 
at  the  same  time  or  not.  Yes,  sir;  I  have  gone 
around  investigating  the  barrels  at  different  soda- 
fountains  to  see  what  dealers  were  handling.  You 
ask  how  many  different  kinds  of  cola  drinks  I  have 
discovered  in  barrels  at  the  different  soda-fountains, 
I  have  been  to;  Why,  ^'Ko-Nut,"  and  '^My-Coca," 
are  the  two  principal  ones,  '^X-0" —  that  is  another 
substitute  for  Coca-Cola.  I  understand  it  is  made 
in  [1683]  Baltimore,  or  some  place  in  Virginia. 
They  are  the  only  ones  I  have  seen  in  barrels.  I 
am  very  famiUar  with  the  '^Ko-Nut"  barrels,  and 
^^Koke"  barrels.  I  am  familiar  with  the  barrels 
that  the  Southern  Koke  Company  puts  their  prod- 
uct out  in.  I  notice  all  the  barrels  particularly  but 
these  are  the  most  prominent  ones.  I  have  seen 
barrels  in  which  ^^My-Coca,"  '^Wise-Ola,"  and' 
'^Rye-Ola,"  is  shipped,  and  I  was  able  to  tell  the 
difference  between  these  various  barrels  and  Coca- 
Cola  barrels,  because  Coca-Cola  barrels  were  always 
labeled  Coca-Cola,  great  big  labels  on  either  end. 
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That  is  tlie  only  way  I  could  tell  the  difference  be- 
tween them^  that  is  the  principal  way  to  tell  the 
difference.  ^^ Wise-Ola"  barrels  and  the  barrels 
nsed  by  the  Southern  Koke  Company  are  the  same 
color,  practically  speaking,  as  the  Coca-Cola  barrels, 
and  so  are  the  ^^My-Coca"  barrels,  but  the  ''My- 
Coca"  barrels  bear  a  great  big  label,  almost  as  large 
as  the  ^Toca-Cola"  labels.  All  I  ever  saw  of  them 
were  labeled  ^'My-Coca";  and  these  barrels  used  by 
the  Southern  Koke  Company  of  New  Orleans,  do 
not  have  any  label  on  their  barrel.  They  are 
painted  red  like  Coca-Cola  barrels,  but  do  not  have 
any  label,  except  a  little  shipping  tag — a  small  tag — 
not  a  tag  but  a  label  with  the  name  of  the  con- 
cern that  the  stuff  is  shipped  to.  There  is  nothing 
on  the  barrel  or  shipping-tag  that  indicates  who  it 
is  from,  or  what  is  in  the  barrel.  I  have  never  seen 
any  stenciling  on  the  end  of  the  barrel.  I  guess  I 
have  seen  about  a  hundred  of  them.  Out  of  that 
hundred  I  swear  positively  that  I  have  never  seen 
one  that  had  anything  on  the  barrel  at  all  to  show 
where  it  came  from,  or  what  was  in  it.  All  thlit  was 
on  the  barrel  was  a  label  with  the  name  of  the 
concern,  that  the  barrel  was  shipped  [1684]  to, 
just  a  blank  label  with  the  consignees  name  on  it. 
And  I  have  seen  some  labels  of  the  Koke  Company 
that  would  have  a  description  on  there  as  to  how  to' 
tap  the  barrel.  But,  none  of  them,  however,  have 
on  them  ^'Southern  Koke  Co.,  Ltd.,  of  New  Orleans," 
or  anything  like  that.  The  labels  were  not  card- 
board, they  were  paper.     I  never  saw  any  stenciling 
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on  the  barrel  of  any  kind.  There  was  nothing  on 
the  barrel  to  indicate  how  much  was  in  it,  or  if  there 
was  I  did  not  notice  it.  I  can  usually  tell  what 
sized  barrel  it  is  by  looking  at  it.  I  have  examined 
carefully  to  see  just  what  writings  or  stencilings  or 
labels  or  anything  else  was  on  the  barrels,  and  all 
that  was  on  any  of  the  barrels  that  I  ever  saw  was 
this  paper  label  with  the  address  of  the  consignee, 
and  there  was  not  another  thing  on  the  barrel.  I 
have  seen  Koke  barrels  when  I  was  down  in  New 
Orleans,  that  was  in  1914.  I  was  in  New  Orleans 
practically  all  of  the  month  of  May,  1914,  and  I  saw 
quite  a  good  many  Koke  barrels.  Then  I  saw  some 
around  the  Koke  plant  at  807  Howard  Ave.,  New 
Orleans,  but  I  did  not  see  any  labels  that  said  any- 
thing about  Koke  on  them,  there.  I  did  not  go  in- 
side, I  just  stood  on  the  outside  and  looked  in  and 
saw  quite  a  few  barrels  there,  probably  forty  or 
fifty.  I  saw  no  labels  on  them,  whatever. — ^Yes,  on 
the  barrels  that  they  had  gotten  back  and  that  had 
been  sold  with  syrup  in  them  to  people.  The  only 
place  I  saw  barrels  in  New  Orleans  was  at  the  Koke 
plant.  I  saw  one  over  at  Bay  St.  Louis,  Miss.,  not 
far  from  New  Orleans,  in  a  drug-store,  and  the  man 
told  me  it  was  Dope,  bought  from  the  Southern  Koke 
Company  of  New  Orleans.  Yes,  sir;  I  have  seen 
Koke  barrels  in  railroad  stations.  You  ask  if  I 
recognized  [1685]  them  right  off  as  Koke  barrels; 
I  could  not  tell  whether  they  were  Koke  barrels, 
or  whether  they  were  some  other  kind  of  syrup 
barrel.     I  recognized  them  as  syrup  barrels.     They 
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looked  like  the  standard  syrnp  barrels  used  for 
syrups.  I  saw  a  good  many  of  them  in  Dallas  and 
Fort  Worth,  Texas.  People  told  me  they  contained 
Koke,  manufactured  by  the  Koke  Company  of 
Texas,  but  I  do  not  know  whether  they  did  or  not. 
I  do  not  know  how  many  different  kinds  of  cola 
syrups  the  Anti-Monopoly  Drug  Co.,  handled  except 
from  what  Mr.  Groves  told  me.  He  said  he  was 
using  a  barrel  of  Wise-Ola  at  the  time  Garrett  and  I 
got  some  drinks  there,  and  later  I  Avent  in  and  saw 
a  barrel  which  he  said  contained  Koke  from  the 
Southern  Koke  Company,  he  told  me  he  had  a 
barrel  of  Ko-Nut  on  the  way,  but  it  had  not  gotten 
there.  I  do  not  recall  seeing  any  of  the  Koke 
bottles  when  I  was  in  New  Orleans.  I  did  not  see 
any  kind  of  Koke  bottles  in  Dallas.  You  ask  if  I 
have  seen  the  bottled  Koke  or  Dope  put  out  by  the 
bottlers;  yes,  sir;  but  not  in  Dallas,  I  saw  them  down 
in  Mississippi.  Yes,  sir;  the  crown  was  on  them. 
Yes,  sir;  I  have  also  seen  the  bottled  goods  sold  at 
various  places  with  the  name  Dope  on  the  crown — 
it  would  not  be  anywhere  else  on  the  bottle.  It  was 
not  blown  in  the  glass,  and  when  the  crown  was 
pulled  off,  and  the  consumer  had  got  the  bottle,  he 
could  not  tell  what  was  in  the  bottle,  it  would  not 
be  labeled  then.  I  do  not  recollect  ever  having  seen 
any  bottled  Coca-Cola  that  did  not  have  the  trade- 
mark Coca-Cola  blown  in  the  glass  of  the  bottle. 
All  Coca-Cola  bottles  have  ^^ Coca-Cola,"  blown  in 
the  bottle  in  one  or  more  places,  and  have  the  Coca- 
Cola  crown  on  it.     Of  course  anybody  who  sees  the 
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name   Coca-Cola   on  there   would  take   that   as   a 

[1686]     Coca-Cola  bottle. 

(Defendants  here  tendered  and  offered  in  evidence 
Defendants'  Rebuttal  Exhibit  No.  8  &  9.) 

Redirect  Examination  by  Mr.  HIRSCH. 

I  have  seen  all  of  the  advertisements  in  the  book 
marked  Plaintiff's  Rebuttal  Exhibit  No.  125-A,  as 
they  are  displayed  on  pages  one  to  nineteen  inclu- 
sive in  said  booklet.  I  recognize  them  all  as  Coca- 
Cola  advertisements. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Rebuttal  Exhibit  No.  125-A.) 

Recross-examination  by  Mr.  LITTLETON. 
Yes,  sir ;  I  am  familiar  with  the  points  the  Coca- 
Cola  Company  is  endeavoring  to  establish  in  this 
case ;  I  understand  what  they  are  trying  to  establish. 
No,  sir ;  I  cannot  tell  the  difference  in  taste  between 
Coca-Cola  and  these  other  cola  drinks  on  the  mar- 
ket, not  all  of  them,  but  I  can  tell  the  difference  be- 
tween Coca-Cola  and  some  of  the  others.     One  or 
itwo  taste  very  much  like  Coca-Cola,  for  instance  the 
Istuff  that  the   Southern  Koke  Company  make  at 
/New  Orleans,  that  they  call  Dope  and  Koke,  I  can- 
not tell  the  difference  between  that  and  Coca-Cola, 
it  is  mighty  hard.     Ko-Nut  is  another  one  that  is 
hard.     I  could  not  tell  the  difference  at  all  between 
Coca-Cola  and  Ko-Nut.    My-Cola  tastes  very  much 
-Mke  Coca-Cola,  and  I  cannot  tell  the  difference  al- 
^vays  there,  but  sometimes  I  can.     Yes,  sir;  Coca- 
Cola  always  tastes  the  same  to  me,  whether  it  is  at 
soda-fountains  or  in  bottles.     Yes,  I  have  had  the 
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taste  of  Coca-Cola  to  vary  slightly,  but  that  is  due  to 
the  water.  If  you  have  the  water  charged  too  heavy 
or  light,  then  there  is  a  difference.  Yes,  it  has 
varied  in  taste  at  [1687]  different  soda-foun- 
tains where  I  have  gotten  it  in  a  small  degree,  but 
the  actual  taste  does  not  change,  just  burns  and 
stings  if  the  water  is  charged  too  heavy,  it  burns  and 
stings  your  tongue ;  if  it  is  not  charged  too  heavy  it 
won't.  Rye-Ola  and  Wise-Ola,  I  think,  are  very 
much  like  Coca-Cola,  but  I  think,  I  can  tell  the  dif- 
ference in  taste  between  them.  Some  of  these 
drinks  taste  so  nearly  like  Coca-Cola  that  you  can- 
not be  positive.  In  my  mind  some  times  I  might  be 
positive,  but  then  I  could  not  swear  to  it.  So  many 
of  these  various  cola  drinks  taste  so  nearly  like 
Coca-Cola  that  I  cannot  tell  the  difference,  and  I 
have  to  resort  to  chemical  analysis. 

Deposition  of  W.  A.  Beaumont,  for  Plaintiff  (In 

Rebuttal). 

W.  A.  BEAUMONT. 

Direct  Examination  by  Mr.  HIRSCH. 
I  reside  at  1423  Peachtree  Street,  Atlanta,  Ga., 
where  with  the  exception  of  two  years  I  have  lived 
all  my  life.  I  am  in  the  employ  of  the  Bickerstaff- 
Eichards  Co.  For  two  years  I  lived  in  Jacksonville, 
Fla. — that  is,  I  traveled  out  of  there  for  two  years 
for  the  Bradstreet  Company.  Yes,  sir ;  I  know  Sam 
Friend,  and  on  or  about  January  5, 1915,  I  went  with 
him  to  the  Terminal  Pharmacy  in  Jacksonville,  Fla. 
The  label  on  plaintiff's  rebuttal  Exhibit  122  bears 
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^y  signature.  Sam  Friend  made  out  the  label. 
Sam  Friend  and  I  went  to  the  Terminal  Pharmacy 
land  walked  up  to  the  soda-fountain  and  I  asked  for 
dope  and  Friend  asked  for  Coca-Cola.  The  syrup 
used  for  making  the  drinks  was  drawn  from  the  first 
container  in  the  center  on  the  left-hand  side  as  you 
^0  in  the  door.  Mr.  Friend  then  [1688]  asked 
the  dispenser  to  give  him  enough  Coca-Cola  to  make 
six  drinks  of  Coca-Cola,  and  the  syrup  was  placed  in 
a  thermos  bottle  which  Mr.  Friend  had.  This  syrup 
was  drawn  from  the  same  container  as  that  which 
was  used  to  make  our  drinks  was  drawn  from.  We 
took  the  thermos  bottle  and  went  and  got  this  bottle 
here  in  a  saloon  in  less  than  ten  minutes,  and  poured 
it  into  it,  stoppered  it  and  sealed  it.  No  change  at 
all  was  made  in  the  syrup  from  the  time  we  got  it  in 
the  thermos  bottle.  Mr.  Friend  sealed  that  bottle 
at  the  hotel  in  the  presence  of  myself.  I  saw  him 
write  out  the  label  and  he  signed  it  in  my  presence 
and  I  signed  it  in  his  presence. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Rebuttal  Exhibit  No.  122.)  We  went 
Iback  to  the  Terminal  Pharmacy  the  next  morning 
about  ten  or  ten- thirty  o'clock  and  I  asked  for  a  dope 
and  Mr.  Friend  asked  for  a  Coca-Cola,  and  we  were 
feerved  out  of  the  same  container.  Mr.  Friend  then 
asked  for  enough  syrup  to  make  six  glasses  of  Coca- 
Cola,  and  he  drew  the  syrup  this  time  from  a  differ- 
ent container  from  that  from  which  the  drinks  had 
been  drawn.  He  drew  this  from  the  first  and  third 
on  the  other  side — on  the  right-hand  side  of  the  car- 
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bonating  arm.  We  went  around  and  got  a  bottle 
and  placed  the  syrup  right  straight  in  the  other  bot- 
tle. No  change  was  made  in  the  syrup  whatever 
after  we  got  it  from  the  fountain.  Mr.  Friend  then 
sealed  up  the  bottle  and  made  out  a  label  in  my  pres- 
ence and  we  both  signed  it  in  the  presence  of  each 
other. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Eebuttal  Exhibit  123.) 

Cross-examination  by  Mr.  LITTLETON. 
I  am  24  years  of  age.     We  got  the  first  sam- 
ple   .[1689]     at    Jacksonville    from   the    Terminal 
Pharmacy — that  is  Plaintiff's  Rebuttal  Exhibit  122 
— on  either  January  5th  or  6th,  1915,  and  we  got  the 
second  sample  the  next  day,  between  ten  and  eleven 
(o'clock.     At  that  time  I  was  not  working  for  the 
?Bradstreet  Company.     I  had  quit  the  Bradstreet 
Company  in  June,  1913.     I  had  quit  them  to  get  out 
of  the  State  of  Florida  on  account  of  my  health,  on 
account  of  the  malarial.     I  was  not  doing  anything 
at  the  time  I  helped  Friend  get  these  samples,  I  was 
,on  a  honeymoon,  I  had  just  married.     I  have  known 
Sam  Friend  for  ten  or  fifteen  years.     I  knew  he  was 
a  detective  for  the  Coca-Cola  Company  because  he 
told  me  he  was.     He  told  me  he  was  getting  samples 
of  syrup  for  the  Coca-Cola  Company,  but  I  do  not 
think  he  mentioned  anything  about  any  purpose  at 
/all  in  getting  the  samples.     A  little  later  I  asked  him 
what  he  was  doing  with  those  samples,  and  he  said 
he  wanted  to  see  whether  they  were  selling  real  Coca- 
Cola  or  not.     He  said  he  wanted  to  find  out  whether 
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or  not  they  were  selling  real  Coca-Cola,  so  they  could 
find  out  whether  they  were  substituting,  and  so  he 
could  make  them  sell  real   Coca-Cola — bring   suit 
against  them  and  make  them  sign  a  contract  that 
they  would  not  sell  anything  but  real  Coca-Cola. 
He  paid  me  two   dollars  a  day  for  my  services, 
amounting  in  all  to  four  dollars  for  the  two  days' 
work.     I  understood  at  the  time  that  he  was  paying 
me  this  $3.00  a  day  for  the  purpose  of  qualifying  me 
as  a  witness  in  this  lawsuit.     We  went  to  three  or 
four  other  places  besides  the  Terminal  Pharmacy, 
and  repeated  this  process  at  each  one  of  those  places. 
No,  I  did  not  make  any  notes  of  what  we  did  there. 
I     [1690]     just  carried  it  in  my  head.     I  always 
asked  for  the  same  thing  in  each  place  we  went  into. 
I  always  asked  for  dope  and  never  asked  for  coke  or 
iCoca-Cola.    Mr.  Friend  and  I  had  agreed  in  advance 
what  I  was  to  ask  for,  ' '  dope, ' '  and  he  was  to  ask  for 
Coca-Cola.     We  never  varied  that  at  all.     The  first 
visit   to   the    Terminal   Pharmacv   was   about   six 
o'clock  P.  M.     It  was  just  getting  dark.     I  do  not 
know  the  name  of  the  dispenser  who  served  us,  but 
I  think  I  heard  in  Jacksonville  it  was  Sharp,  him- 
self,— I  do  not  know  him  by  sight,  but  I  think  it  was 
Sharp,  because  I  met  him  once  before  when  I  got  a 
report  on  the  Terminal  Pharmacy,  about  two  years 
before.     On  the  first  visit  the  syrup  to  make  the 
drinks  was  drawn  from  the  first  left-hand  center 
spigot,  that  is  to  say,  the  first  one  to  the  left  of  the 
carbonating  arm,  as  we  faced  the  dispenser  and  the 
first  one  to  the  right  of  the  carbonating  arm  as  the 
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dispenser  faced  us.  It  was  labeled  ''Coffey."  The 
next  morning  wLen  we  made  the  second  visit,  the 
syrup  to  make  the  drinks  which  we  got  was  drawn 
from  the  same  spigot.  In  the  Jfirst  case  the  syrup 
was  drawn  from  the  same  spigot  on  the  second  visit 
it  was  drawn  from  the  other  side,  that  is  from  our 
right  and  the  dispenser's  left.  He  drew  half  of  it 
out  of  the  first  and  skipped  one  and  got  the  rest  out 
of  the  third  spigot,  that  is  to  say,  the  first  and  third 
spigots  on  my  right  as  I  faced  the  fountain.  Both 
of  those  spigots  were  labeled  Coca-Cola.  I  presume 
he  jumped  from  the  first  to  the  third  spigot  because 
the  first  was  getting  a  little  empty.  We  went  right 
straight  from  the  Terminal  Pharmacy  to  the  other 
drug-stores  we  visited  there  in  Jacksonville.  The 
other  places  we  visited  was  a  fountain  on  the  corner 
[1691]  of  Adams  Street,  right  by  the  Flaggler 
Hotel ;  another  one  right  back  of  the  Flaggler  Hotel, 
known  as  the ' '  16th  Street  Pharmacy, ' '  16th  and  Main 
Streets.  We  went  to  two  others  besides  those,  one 
of  which  has  gone  out  of  business.  There  were 
three,  including  the  Terminal  Pharmacy  that  we  in- 
spected. At  the  Adams  Street  place  the  syrup  was 
drawn  from  the  first  left-hand  center  spigot,  that 
would  be  about  the  same  spigot  as  they  were  drawn 
from  at  the  Terminal  Pharmacy.  We  made  two 
visits  to  that  place.  On  the  second  visit  the  syrup 
was  drawn  from  the  same  container.  Each  time  I 
asked  for  dope.  We  made  the  first  visit  to  the 
Adams  Street  place  about  twenty  minutes  after  we 
left  the  Terminal  Pharmacy  and  we  got  a  sample 
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from  that  place.  We  visited  the  16th  Street  Phar- 
macy on  the  same  trip.  The  syrup  at  that  place 
was  drawn  from  the  same  spigot,  i.  e.,  the  first  one 
on  the  left-hand  side,  for  both  drinks.  I  asked  for 
dope  there  and  Sam  Friend  asked  for  Coca-Cola. 
On  the  second  day  at  the  Adams  Street  place  the 
syrup  was  drawn  from  the  same  spigot  as  on  the 
previous  occasion,  and  the  same  thing  occurred  ex- 
actly on  the  second  visit  as  occurred  on  the  first  visit, 
the  syrup  being  drawn  from  the  same  spigot  exactly. 
We  made  the  second  visit  to  the  Adams  Street  store 
somewhere  around  ten-thirty  or  eleven  o  'clock  in  the 
morning.  The  same  thing  occurred  on  the  second 
day  at  the  16th  Street  Pharmacy  as  had  occurred  on 
the  first  day.  We  went  to  the  16th  St.  store  about 
somewhere  around  eleven  o'clock.  On  each  day  we 
went  first  to  the  Terminal  Pharmacy,  then  to  the 
Adams  Street  store,  and  then  to  the  16th  Street 
store,  and  we  went  in  the  same  order  on  the  second 
day.  We  got  samples  of  syrup  on  both  [1692] 
days  from  the  Adams  Street  Pharmacy.  In  each 
case  it  was  drawn  from  the  same  spigot,  and  that 
was  the  same  spigot  that  the  syrup  to  make  the 
drinks  had  been  drawn  from.  That  was  also  true  of 
the  16th  Street  Pharmacy.  We  told  the  Terminal 
Pharmacy  that  we  wanted  the  syrup  to  make  drinks 
on  the  train  with,  which  was  not  true.  After  we  left 
the  Terminal  Pharmacy  on  the  first  day.  Friend  car- 
ried the  Thermos  bottle.  He  took  it  with  him  half 
way  to  the  Adams  Street  place  and  then  we  got  a 
whiskey  bottle  in  a  saloon  on  Bay  Street,  and  poured 
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the  syrup  into  it, — a  half -pint  whiskey  j&ash.  About 
an  hour  and  a  half  afterwards  we  stopped  at  the 
'hotel  and  sealed  it.  After  putting  it  in  the  bottle 
'at  the  saloon,  Friend  then  placed  it  in  his  grip  and 
carried  it  around  to  the  Adams  Street  place.  After 
he  got  the  sample  at  the  Adams  Street  place  he 
poured  that  out  and  put  it  in  another  bottle,  and  put 
that  bottle  in  the  grip.  Then  he  went  to  the  16th  St. 
Pharmacy  but  he  carried  the  syrup  from  there  in  the 
Thermos  bottle  back  to  the  hotel  where  he  poured  it 
into  another  whiskey  bottle — a  half  pint  whiskey 
flask.  When  we  got  back  to  the  hotel  I  went  to  his 
room  and  we  labeled  and  sealed  the  bottles  there. 
The  bottles  were  sealed  with  a  brass  seal  with  red 
sealing  wax  with  S.  F.  on  the  seal.  I  believe  we 
sealed  over  the  top  of  the  bottle  so  that  it  could  not 
be  opened  without  breaking  the  seal.  From  the 
looks  of  Plaintiff's  Rebuttal  Exhibit  No.  122,  it  is 
the  same  contents — same  bottle  and  same  label,  with 
the  exception  that  the  seal  on  it  has  been  broken. 
Yes,  it  is  possible  that  the  contents  of  that  bottle  has 
been  removed  and  other  contents  put  in  there  since  I 
Isaw  it  last.  I  have  no  way  of  telling  at  all  that  the 
contents  of  this  bottle  now  is  the  same  [1693]  con- 
tents that  it  was  the  last  time  I  saw  it.  Plaintiff's 
Rebuttal  Exhibit  No.  122  is  an  ordinary  half-pint 
whiskey  bottle.  We  got  the  same  amount  of  syrup 
at  each  place,  except  on  the  second  visit  to  the  Ter- 
minal Pharmacy,  when  we  got  a  pint — filled  the  ther- 
mos bottle  entirely  full.  The  whiskey  bottles  we  got 
the  first  day  to  put  the  syrup  in  were  half -pint  bot- 
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ties,  but  on  the  second  day  one  of  them  was  a  pint 
bottle,  the  pint  bottle  was  used  for  the  syrup  gotten 
from  the  Terminal  Pharmacy.  All  the  others  were 
half -pint  bottles.  They  were  all  the  same  kind  of 
'bottle.  The  seal  on  Plaintiff's  Eebuttal  Exhibit  123 
'has  been  broken  also,  and  the  stopper  comes  out 
readily.  I  cannot,  of  course,  say  whether  or  not  the 
contents  of  that  bottle  is  the  same  now  as  the  con- 
tents when  I  last  saw  it,  and  I  do  not  know  whether 
or  not  anything  has  been  substituted  for  the  original 
contents.  After  the  bottles  were  all  sealed  up  Friend 
Ipacked  them  in  a  box  and  told  me  he  was  going  to  put 
them  in  the  Southern  Express  Office.  The  last  time 
jl  saw  them  I  left  them  with  him.  I  have  gone  over 
this  matter  again  with  Sam  Friend  since  I  have  seen 
him  here,  and  talked  it  over  to  refresh  my  recollec- 
tion about  it  to  a  small  extent.  I  did  not  come  here 
in  response  to  any  subpoena. 

Deposition  of  David  Emory  Bolton,  for  Plaintiff  (Li 

Rebuttal) . 

DAVID  EMORY  BOLTON. 

Direct  Examination  by  Mr.  HIRSCH. 
I  testified  in  this  case  last  summer.  I  was  in 
Spartanburg,  S.  C,  on  June  6,  1914,  and  went  to  the 
K.  W.  N.  [1694]  Pharmacy  and  called  for  a 
Coca-Cola.  I  observed  the  spigot  the  syrup  was 
drawn  from  to  make  the  drink,  and  the  label  if  any 
on  it.  Later  I  went  back  there  and  bought  a  cigar, 
on  the  second  trip  I  stayed  in  the  store  for  ten  or  fif- 
'teen  minutes  and  heard  two  customers  call  for  dope. 
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I  observed  the  spigot  that  the  syrup  was  drawn  from 
to  make  these  drinks,  and  later  went  back  and  called 
for  a  dope  myself,  and  observed  the  spigot  from 
which  the  syrup  was  drawn  to  make  it.  In  the  after- 
noon I  went  back  and  called  for  a  coke,  observing 
the  spigot  from  which  the  syrup  was  drawn  to  make 
it,  and  later  I  called  for  Coca-Cola,  making  the  same 
observation.  The  syrup  used  for  making  all  of  these 
drinks  was  drawn  from  the  same  container.  I  had 
an  interview  with  Mr.  Lever,  the  manager  of  the 
K.  W.  N.  Pharmacy,  and  asked  him  what  his  opinion 
or  understanding  was  of  the  terms  dope  and  coke,  as 
applied  to  a  fountain  drink.  Mr.  Lever  said  em- 
phatically and  frankly  that  the  terms  dope  and  coke 
meant  Coca-Cola,  and  that  he  served  Coca-Cola  when 
they  were  called  for. 

I  was  in  Meridian,  Miss,  on  Feb.  24,  1915,  and 
made  a  spigot  test  at  the  store  of  R.  A.  Thorne,  the 
Union  Drug  Co.,  I  believe.  I  went  to  the  store  in 
company  with  Mr.  E.  V.  Massey,  he  called  for  dope 
and  in  his  presence  I  called  for  Coca-Cola,  at  that 
store,  and  later  we  went  back  and  I  called  for  coke 
and  Mr.  Massey  called  for  Coca-Cola.  On  each  oc- 
casion we  observed  the  spigot  the  syrup  was  drawn 
from  to  make  these  drinks,  and  all  four  drinks  were 
drawn  from  the  same  container.  I  was  in  Jackson, 
Miss,  on  Feb.  23'd,  and  while  there  visited  the  Corner 
Drug  Store,  in  company  with  Mr.  Roberts.  [1695] 
One  of  us  called  for  dope  and  the  other  for  Coca-Cola 
— I  do  not  remember  just  now  which  one  called  for 
which,  but  the  syrup  to  make  both  drinks  was  drawn 
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from  the  same  container.  We  made  two  other  trips 
there,  on  one  of  which  one  of  us  called  for  coke  and 
the  other  for  Coca-Cola,  and  on  the  other  trip  one 
^called  for  dope  and  the  other  for  coke,  and  the  syrup 
to  make  all  six  of  the  drinks  was  drawn  from  the 
same  container  in  each  case.  Mr.  Roberts  and  I 
then  went  to  the  store  of  H.  M.  Todd,  at  Jackson, 
Miss.,  and  we  made  a  spigot  test  there,  one  of  us  call- 
ing for  dope  and  the  other  for  Coca-Cola,  and  later 
going  back  and  one  calling  for  Coca-Cola  and  the 
other  for  coke,  observing  at  the  time  which  spigot 
the  syrup  was  drawn  from  to  make  the  drinks,  and 
the  syrup  to  make  all  the  drinks  was  drawn  from 
the  same  container.  I  w^as  also  in  Kosciusko,  Miss., 
and  while  there  went  to  the  store  of  Owsley  &  Pear- 
man  in  company  with  Mr.  Carmack,  who  was  assist- 
ing me  as  a  witness.  We  went  in  and  called  for 
Coca-Cola  and  were  served  with  a  drink.  Then  I 
asked  the  dispenser  to  fill  me  a  six  or  eight  ounce  bot- 
tle with  Coca-Cola  syrup,  which  he  did  and  filled  it 
from  the  same  container  that  he  had  served  the 
drinks  from.  We  made  a  second  visit  there  and  the 
feame  thing  occurred  as  on  the  first  occasion,  and  we 
got  another  sample  of  syrup.  I  wrote  the  label  on 
Plaintiff's  Eebuttal  Exhibit  No.  125.  That  exhibit 
is  the  first  sample  that  I  purchased  at  Ousley  &  Bear- 
man's  store.  The  dispenser  filled  that  bottle  with 
syrup  out  of  the  container  that  he  had  served  the. 
drinks  from.  After  we  got  the  syrup  Mr.  Carmack 
and  I  carried  it  to  my  room  in  the  hotel  and  sealed 
and  labeled  it.     We  made  no  change     [1696]     in 
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the  syrup  from  the  time  we  received  it  until  the  time 
we  sealed  it.  I  do  not  remember  whether  I  ex- 
pressed that  on  that  particular  day  or  whether  I 
fwaited  until  I  finished  my  investigation  and  ex- 
;pressed  it  to  Mr.  Pierce.  Plaintiff's  Rebuttal  Ex- 
hibit 126  bears  my  name  on  the  label.  This  is  the 
second  sample  that  we  got  from  Owsley  &  Bearman's 
'Store.  We  purchased  the  first  sample  on  the  18th, 
the  next  day,  the  19th  being  Sunday  the  store  was 
closed,  but  we  purchased  Exhibit  126  on  October 
20th,  1913.  After  getting  the  syrup  in  the  bottle  I 
carried  it  to  the  hotel  and  sealed  it  and  labeled  it  the 
same  as  I  did  with  exhibit  125.  No  change  was  made 
in  the  syrup  from  the  time  I  got  it  from  the  dispen- 
ser until  the  time  I  sealed  it  up  and  labeled  it.  After 
getting  exhibit  126  I  expressed  the  sample  to  Mr. 
Pierce  at  Atlanta,  Georgia.  On  September  15,  1914, 
I  went  to  the  place  of  Jackson  &  Boyd,  at  Kosciusko, 
Miss.,  and  made  a  spigot  test  there,  first  calling  for 
Coca-Cola,  and  then  later  calling  for  dope  and  coke, 
as  the  case  might  be,  and  observing  the  spigot  the 
'syrup  was  drawn  from  to  make  the  drinks.  I  ob- 
•served  that  the  syrup  used  to  make  the  drinks  served 
in  response  to  all  three  calls  was  drawn  from  the 
same  container.  Yes,  sir,  I  called  on  the  Terminal 
Pharmacy,  E.  A.  Sharp,  proprietor  for  the  purpose 
of  securing  and  to  secure  an  agreement,  and  I  did 
secure  an  agreement  from  Dr.  Sharp.  On  Feb.  18, 
1915, 1  went  to  the  Hyde  Drug  Co.  at  Ellisville,  Miss, 
and  made  a  spigot  test.  First  calling  for  Coca-Cola, 
and  then  later  calling  for  dope,  and  later  still  for 
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coke,  and  observing  the  spigot  the  syrup  was  drawn 
from  to  make  those  drinks.  The  syrup  to  make  the 
drinks  served  in  response  to  orders  for  dope  and 
^coke,  was  drawn  from  one  container,  [1697]  and 
syrup  to  make  the  drinks  on  orders  for  Coca-Cola 
was  drawn  from  another  and  separate  container.  I 
think  I  can  tell  the  spigots  from  which  the  syrup  to 
make  the  drinks  were  drawn  at  the  K.  W.  IST.  Phar- 
/macy,  Spartanburg,  S.  C,  without  referring  to  my 
notes,  the  syrup  to  make  them  as  drawn  from  the  sec- 
ond to  the  right  center  of  the  fountain,  plain,  no 
label  on  the  plunger  that  I  could  see.  At  R.  A. 
Thorn's  at  Meridian,  Miss.,  the  syrup  was  dra^Ti  from 
the  first  spigot  to  the  right  of  the  center  of  the  foun- 
tain, labeled  Coca-Cola.  At  the  Corner  Drug-Store, 
Jackson,  Miss.,  the  syrup  was  taken  from  the  first 
spigot  to  the  right  of  the  second  carbonating  arm, 
container  labeled  '^Vanilla.''  At  the  H.  M.  Tood 
store,  Jackson,  Miss.,  the  syrup  was  drawn  from  the 
second  container  to  the  left  of  the  center,  labeled 
Coca-Cola.  At  Owsley  &  Bearman's  store,  Kosciusko, 
'Miss.,  the  syrup  was  drawn  from  the  7th  spigot  on 
the  fountain  to  the  right  from  the  entrance  to  the 
store.  The  position  of  the  spigot  in  each  case  is 
'given  as  the  position  when  I  was  facing  the  fountain. 
At  Jackson  &  Boyd's  drug-store  at  Kosciusko,  Miss., 
the  syrup  was  drawn  from  the  first  spigot  to  the  left 
of  the  center  of  the  fountain,  labeled  '^Strawberry." 
I  did  not  make  a  spigot  test  at  the  Terminal  Phar- 
macy in  Jacksonville,  Pla.  At  the  Hyde  Drug  Co., 
'Ellisville,  Miss.,  the  syrup  to  make  the  drink  in  re- 
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sponse  to  orders  for  dope  and  coke  was  drawn  from 
the  first  spigot  to  the  left  of  the  center,  labeled  lemon, 
and  for  the  order  for  Coca-Cola,  the  syrup  was 
drawn  from  the  first  spigot  to  the  right  of  the  center, 
labeled  Coca-Cola.  I  was  at  the  Hyde  Drug  Co.  on 
February  18,  1915.  Defendant's  Exhibit  No-  15,  be- 
ing an  exhibit  [1698]  to  the  evidence  of  E.  A. 
Sharp,  taken  at  Atlanta,  Ga.,  on  Feb.  18,  1915,  is  the 
agreement  which  I  procured  E.  A.  Sharp  to  enter 
into. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Rebuttal  Exhibits  125  and  126.) 

Cross-examination  by  Mr.  LITTLETON. 
Yes,  sir ;  I  have  testified  in  this  case  before.  In  my 
original  testimony  I  said  I  had  been  employed  by  the 
Coca-Cola  Company  since  April,  1914,  and  that  prior 
to  that  time  I  had  been  with  the  Pinkerton  Detective 
Agency  since  1911.  I  came  with  the  Coca-Cola  Com- 
pany after  Mr.  Pierce  did.  I  had  done  w^ork  prior 
to  that  time  for  the  Coca-Cola  Company — this  same 
character  of  work.  I  do  not  remember  how  long.  I 
get  a  stipulated  salary  and  expenses  for  this  detec- 
tive work  which  I  do.  When  I  was  with  the  Pinker- 
ton  Agency  I  started  at  $75.00'  per  month,  and  when  I 
went  with  the  Coca-Cola  Company  my  pay  was  in- 
creased to  $95.00  a  month.  Since  I  have  been  with 
the  Coca-Cola  Company  my  pay  has  been  raised 
$5.00  a  month,  so  that  I  now  get  $100.00  per  month, 
I  have  only  testified  once  for  the  Coca-Cola  Com- 
pany, and  that  was  in  this  case,  although  I  have  made 
affidavit,    I    believe,    in  one    other    case — the    case 
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brought  by  the  Coca-Cola  Company  against  the 
Whitehead  Drug  Co.  at  Durant,  Miss.  Plaintiff's 
rebuttal  Exhibits  125  and  126  were  gotten  at  Kosci- 
usko, Miss.,  from  Ousley  &  Bearman,  and  they  are  the 
only  bottles  I  got  at  that  town.  These  bottles  are  not 
in  the  same  condition  they  were  in  when  I  last  seen 
them.  The  seal  has  been  broken  at  the  top.  Yes, 
sir ;  I  swear  positively  that  the  contents  of  these  ex- 
hibits is  the  same  contents  that  was  in  them  when  I 
last  saw  them.  No,  sir,  I  did  not  open  the  bottle  and 
I  w^as  not  present  [1699]  when  it  was  opened. 
You  ask  how  long  it  has  been  since  I  last  saw  these 
bottles;  the  last  time  I  saw  them  was  when  I  ex- 
pressed them  from  Kosciusko,  Miss.,  to  Mr.  Pierce  in 
1913.  I  would  swear  that  it  is  the  same  contents  in 
those  bottles  now  that  was  in  there  when  I  last  saw 
them,  but  not  to  my  personal  knowledge.  It  is  pos- 
sible that  the  contents  of  those  botles  have  been  re- 
moved and  other  contents  substituted  since  I  last  saw 
them.  The  fact  of  the  business  is,  the  entire  con- 
tents of  Plaintiff's  Rebuttal  Exhibit  125  has  been 
removed.  No  one  was  present  but  Mr.  Lever  and 
myself  at  the  time  I  had  this  conversation  with  him 
in  Spartanburg,  S.  C.  The  matter  just  lies  between 
me  and  Mr.  Lever.  The  conversation  occurred  in  the 
afternoon  sometime,  I  do  not  remember  exactly  the 
time,  nor  do  I  remember  whereabouts  in  the  store  we 
were  standing.  Mr.  Massey,  whom  I  procured  as  a 
witness  in  Union,  Miss.,  was  introduced  to  me  by  Mr. 
Dan  Baxter,  the  Coca-Cola  bottler  at  Meridian,  Miss. 
I  do  not  think  Mr.  Massey  was  working  at  that  time. 
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You  ask  if  lie  was  another  loafer.  I  do  not  know 
about  that.  I  offered  him  $2.00  a  day  for  his  services 
as  a  witness.  He  assisted  me  one  afternoon  at  Meri- 
dian, Miss.  He  never  assisted  me  at  Union,  Miss. 
He  assisted  me  at  R.  A.  Thome's  Union  Drug-Store 
at  Meridian,  Miss.,  on  Feby.  24,  1915.  He  made  two 
visits  to  that  store  with  me,  and  then  made  two  other 
calls  with  me  at  another  store,  and  these  four  calls 
were  the  only  ones  which  Massey  made  in  Meridian, 
Miss.,  with  me,  so  that  I  paid  him  at  the  rate  of  fifty 
cents  per  call.  Mr.  Roberts,  who  accompanied  me  in 
Jackson,  Miss.,  was  introduced  to  me  by  Mr.  Boyd, 
the  [1700]  Jackson,  Miss.,  Coca-Cola  bottler. 
Mr.  Roberts  did  not  have  any  occupation  at  the  time 
that  I  know  of.  He  accompanied  me  to  the  Corner 
Drug-Store  and  to  Todd's.  I  paid  him  at  the  rate  of 
$2.00  per  day.  He  worked  a  half  day  and  so  I  gave 
him  a  dollar.  Mr.  Cammack,  who  assisted  me  at 
Kosciusko,  Miss.,  was  with  the  Pinkerton  Detective 
Agency,  the  last  time  I  knew  of  him,  and  he  was  with 
that  agency  at  the  time  he  accompanied  me.  He  was 
not  then  in  the  employ  of  the  Coca-Cola  Co.,  but  he 
was  assigned  to  work  for  the  Coca-Cola  Co.  by  the 
Pinkerton  people. 

Deposition  of  Hoke  Smith  Leigh,  for  Plaintiff  (In 

Rebuttal) . 

HOKE  SMITH  LEIGH. 

Direct  Examination  by  Mr.  HIRSCH. 
I  am  22  years  old,  and  reside  at  Jacksonville,  Fla. 
I  am  in  the  employ  of  the  Coca-Cola  Company,  and 
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have   been   since  April,    1914.     I   know  Mr.  R.  A. 
Thorne  of  Meridian,  Miss.     I  registered  at  his  hotel, 
the  Union  Hotel  at  Meridian,  Miss.     He  ran  a  drug- 
store and  soda-fountain  in  connection  with  his  hotel. 
You  ask  if  I  ever  went  into  his  place  of  business  at 
one  time,  and  thumped  a  Coca-Cola  barrel,  and  said, 
^'Mr.  Thorne,  you  will  need  another  barrel  before  I 
get  back";  I  do  not  know  that  those  are  the  exact 
w^ords,  but  w^e  walked  back  in  the  store  and  were  dis- 
cussing the  matter  of  my  taking  an  order  from  him. 
I  do  not  recall  taking  the  order  from  him.     I  saw 
another  barrel  when  I  went  back  in  his  place,  and  Mr. 
Thorne  told  me  it  was  Ko-Nut.     I  did  not  ask  him, 
^'What  are  you  doing     [1701]     with  that  damned 
stuff  in  your  place  of  business?"     I  did  not  use  any 
cuss  words.     I  asked  him  what  he  was  going  to  do 
with  any  other  kind  of  syrup  he  had.     You  ask  if  he 
said  to  me,  ^^It  is  good  stuff,  and  I  will  give  you  a 
drink  of  it,  I  think  you  will  like  it."     I  think   he 
wanted  me  to  take  a  drink.     I  told  him  I  did  not 
want  it.     You  ask  if  I  said  to  him,  ^^Any  damned 
man  that  would  handle  that  rotten  stuff  and  let  it 
come  into  his  place  of  business  would  steal."    No, 
sir,  I  didn't  use  that  word.     I  asked  him  at  first  what 
he  was  doing  with  it  and  he  told  me  he  was  using  it, 
that  some  people  did  not  know  one  drink  from  another 
and  some  people  did  not  care  much  about  it  and  he 
used  it  for  them,  and  I  told  him  that  I  thought  any- 
body that  would  do  anything  like  that  and  take  advan- 
tage of  anybody  because  of  their   ignorance   would 
steal,  the  same  as  any  other  thing.    I  did  not  use  the 
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words,  '^any  damned  man."  Yes,  sir,  he  said  to  me, 
^'Hold  on,  Mr.  Leigh,  you  are  going  a  little  bit  too 
far;  don't  accuse  me  of  that."  I  repeated  what  I 
said  at  first ;  I  did  not  use  the  curse  words,  he  denied 
using  the  substitute  or  taking  advantage  of  anybody. 
I  do  not  recall  his  saying,  ^^  Any  man  that  says  I  steal 
tells  a  God-damned  lie."  You  ask  if  I  made  a  pass 
at  him  to  strike  him.  I  do  not  know  w^ho  started  it, 
maybe  I  did,  it  just  started.  Yes,  sir,  he  hit  me  all 
right  and  I  hit  him,  too.  We  fought  behind  the  pre- 
scription case  and  then  out  through  the  front  of  the 
store,  each  striking  at  the  other,  and  we  kept  at  it  out 
in  the  street.  You  ask  if  I  told  him,  back  of  the  pre- 
scription case,  ^'I  will  take  my  name  off  your  hotel 
register  and  never  come  inside  the  hotel  again."  I 
do  not  know  that  I  put  it  that  way,  but  I  put  the 
proposition  to  him  that  we  had  always  tried  to  treat 
[1702]  him  honestly,  and  had  stopped  at  his  place, 
or' something  of  that  nature.  I  did  not  use  the  ex- 
pression, I  was  going  to  check  out  right  away.  The 
reason  I  checked  out  was  not  because  he  was  hand- 
ling some  other  drink,  but  because  I  had  a  fight  with 
him.  Yes,  sir,  the  altercation  I  had  with  Mr.  Thorne 
started  in  this  way :  I  was  in  his  place  and  we  got  into 
the  back  there,  and  of  course  I  noticed  the  other  bar- 
rel, and  I  just  asked  him  what  it  was.  As  I  remem- 
ber, he  told  me  it  was  Ko-Nut  Syrup,  and  I  asked 
him,  ^^What  are  you  doing  with  this,  does  anybody 
in  town  know  what  Ko-Nut  is^"  And  he  said, 
*'Well,  I  handle  a  couple  of  different  drinks  here  all 
the  time.     I  do  not  handle    Coca-Cola    exclusively. 
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Some  people  do  not  know  one  from  another,"  and 
he  would  just  as  soon  give  that  one  as  Coca-Cola,  and 
if  he  could  get  away  with  it,  why  he  would  give  him 
Ko-Nut,  and  of  course  I  tried  to  look  out  for  our  in- 
terest, and  was  doing  my  best  to  use  every  argument 
I  knew  of  to  swing  him  over,  and  that  was  all  there 
was  to  it. 

Cross-examination  by  Mr.  LITTLETON. 

No,  sir,  I  could  not  tell  by  looking  at  the  barrel  I 
thumped — the  substitute  barrel — what  kind  of  a  bar- 
rel it  was,  because  I  do  not  recall  that  it  had  any  label 
on  it.  You  ask  if  it  requires  a  label  to  distinguish  the 
barrels,  one  from  the  other,  in  my  mind ;  well,  if  there 
is  any  doubt,  you  ask  if  there  is  ever  any  room  for 
doubt,  and  if  I  ever  run  across  an  occasion  to  doubt 
except  from  seeing  the  labels  or  the  absence  of  it ;  I 
see  a  lot  of  red  barrels  that  do  not  have  labels  and  I 
always  doubt  it  right  away.  You  ask  if  I  can  tell  the 
difference  in  the  barrels  except  by  the  labels  on  them ; 
I  generally  know.  The  boys  in  the  factory  mark 
them  with  a  black  mark  and  [1703]  sometimes 
distinguish  them  that  way,  but  I  look  to  the  label 
more  than  anything  else.  You  ask  if,  aside  from  the 
marks  and  labels  there  is  any  way  to  distinguish  one 
from  the  other;  I  do  not  know.  Constant  associa- 
tion with  the  barrels  that  we  use  around  there,  I  can 
always  recognize  one  on  sight,  I  recognize  it  by  the 
marks  on  the  barrel  and  the  red  color,  the  label  on  the 
barrel — all  those  things  taken  into  consideration. 
When  in  doubt  it  would  be  settled,  in  my  mind,  by 
the  Coca-Cola  label.     You  ask  if  I  can  distinguish  the 
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color  of  the  Coca-Coca  barrel  from  all  these  other 
barrels ;  I  did  not  say,  necessarily,  it  could  be  done,  I 
can  generally  tell,  but  if  there  is  any  doubt  a  Coca- 
Cola  label  on  the  barrel  settles  the  doubt.  If  there  is 
not  one  on  there,  I  doubt  its  genuineness.  You  ask  if 
I  could  tell  just  by  looking  at  the  barrel  without  see- 
ing the  label ;  not  to  get  right  down  to  the  point  of 
distinguishing  one  from  the  other,  but  as  a  kind  of 
constant  association  seeing  those  barrels  in  different 
places — I  think  we  use  the  same  color — all  the  dif- 
ferent plants,  and  a  fellow  can  always  recognize  his 
own  barrels,  but,  of  course,  there  would  be  room  for 
doubt,  though.  I  just  w^anted  to  know  what  it  was 
when  I  asked  him.  All  these  substitute  barrels  look 
just  about  alike,  all  I  have  seen  or  noticed,  mostly. 
It  is  pretty  hard  to  tell  one  of  those  from  the  others. 
Yes,  sir ;  I  guess  it  is.  I  am  certain  that  Mr.  Thorne 
told  me  it  was  Ko-Nut  in  that  barrel  and  not  Koke  or 
Dope.  The  word  Koke  does  not  sound  to  me  any- 
thing like  the  word  Ko-Nut ;  there  is  no  resemblance 
at  all  between  the  two  in  sound.     [1704] 

Deposition    of    Sam    Friend,    for    Plaintiff     (In 

Rebuttal). 

SAM  FRIEND. 

Direct  Examination  by  Mr.  HIRSCH. 
I  have  testified  in  this  case  before  at  Dallas,  Texas. 
On  Jan.  4,  1915,  I  was  in  the  place  of  E.  A.  Sharp 
at  the  Terminal  Pharmacy,  Jacksonville,  Fla.,  in 
company  with  Mr.  Beaumont  of  Atlanta,  Ga.  We 
went  into  the  fountain  and  Mr.  Beaumont  asked  for 
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a  dope  and  I  asked  for  Coca-Cola.  I  would  like  to 
add  to  this  statement  that  before  this  visit  on  Jan.  4, 
at  9 :00  A.  M.,  12 :00'  M.,  and  3 :00  P.  M.,  I  asked  for 
Coca-Cola,  and  at  5 :00  P.  M.  and  7 :00'  P.  M.,  I  asked 
for  Dope,  and  the  syrup  used  in  all  these  drinks  was 
drawn  from  the  same  container.  I  was  in  there  with 
Mr.  Beaumont  on  Jany.  5,  1915.  I  asked  for  Coca- 
Cola  and  he  asked  for  dope.  The  syrup  to  make 
these  drinks  was  drawn  from  the  first  container  to 
the  left  of  the  center  of  the  fountain,  as  I  faced  the 
fountain,  labeled  '^Coffee."  I  then  presented  a 
thermos  bottle  to  the  dispenser  and  owner  Mr.  Sharp, 
and  asked  that  he  place  in  that  bottle  enough  Coca- 
Cola  syrup  to  make  six  glasses  of  Coca-Cola,  and  Mr. 
Sharp  then  drew  from  the  same  container  from  which 
the  drinks  Coca-Cola  and  dope  had  been  drawn  about 
eight  ounces  of  syrup,  which  he  put  into  the  thermos 
bottle.  I  then  transferred  that  syrup  in  my  room 
at  the  Burbridge  Hotel  into  the  bottle  filed  as  Plain- 
tiff's Rebuttal  Exhibit  No.  122,  in  the  presence  of 
Mr.  Beaumont.  I  wrote  that  label  and  sealed  the 
bottle.  There  was  no  change  made  in  the  syrup  from 
the  time  I  got  it  in  the  thermos  bottle  up  to  and 
through  the  time  I  sealed  the  bottle.  The  thermos 
bottle  was  clean.  We  again  went  there  the  next  day 
and  Mr.  Beaumont  asked  for  dope  and  I  asked  for 
Coco-Cola.  The  syrup  was  drawn  from  the  [1705] 
same  container,  which  was  the  same  container  the 
drinks  had  been  drawn  from  the  previous  day,  and 
that  the  sample  of  syrup  had  been  drawn  from.  I 
again  asked  the  dispenser,  Mr.  Sharp,  to  put  into  a 


2238      The  Koke  Company  of  America  et  al. 

(Deposition  of  Sam  Friend.) 

thermos  bottle  enough  Coca-Cola  syrup  to  make  six 
glasses  of  Coca-Cola,  and  Mr.  Sharp  drew  from  a 
different  container,  from  which  he  had  served  our 
drinks,  which  was  the  first  container  to  the  left — 
from  the  third  to  the  left  of  the  center  of  the  foun- 
tain labeled  ^^ Coca-Cola,"  and  placed  it  in  the  ther- 
mos bottle.  That  thermos  bottle  was  clean.  I  then 
poured  the  syrup  from  the  thermos  bottle  into  this 
bottle  filed  as  Plaintiff's  Eebuttal  Exhibit  No.  123, 
I  wrote  the  label  in  that  bottle  and  sealed  the  bottle. 
I  expressed  both  exhibits  122  and  123  to  H.  B.  Pearce, 
202  Candler  Bldg.,  Atlanta,  Ga.  Neither  Mr.  Beau- 
mont nor  I  made  any  change  in  the  syrup  from  the 
time  we  got  it  until  we  put  it  in  this  bottle.  When  I 
got  the  sample  I  put  it  in  my  satchel.  I  labeled  each 
sample  immediately  after  securing  it  and  then  put 
it  in  those  bottles.  I  labeled  these  after  we  got  back 
to  the  hotel.  In  this  particular  instance  I  did  carry 
a  satchel  to  the  different  places.  Yes,  sir ;  I  put  these 
two  samples  there  into  the  satchel.  After  I  got  this 
sample  I  went  to  the  hotel  and  deposited  it  and  lab- 
eled it  before  I  put  the  other  sample  in  the  satchel.  I 
was  in  the  place  of  business  of  Pried  &  Haas  at  Nash- 
ville, Tenn.,  on  Oct.  19,  1914.  At  2 :00  P.  M.,  I  en- 
tered and  asked  for  dope.  I  remained  in  there  fif- 
teen minutes  and  heard  two  calls  for  Coca-Cola  and 
one  for  coke.  The  syrup  used  in  making  all  these 
drinks,  including  my  drink,  was  drawn  from  the  same 
container,  which  was  the  third  container  to  the  right 
[1706]  of  the  first  carbonated  water  container,  and 
from  all  appearances,  that  I  could  see,  was  unlabeled. 
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At  7:30  I  went  in  and  asked  for  Coca-Cola  and  re- 
mained in  there  for  ten  minutes.  I  heard  one  call 
for  dope  and  two  calls  for  Coca-Cola,  and  the  syrup 
used  in  making  all  these  drinks  was  drawn  from  the 
same  container,  which  was  the  one  I  have  just 
previously  described.  On  Oct.  20th,  at  8:30  A.  M., 
I  went  in  and  asked  for  Coca-Cola.  I  remained  there 
20  minutes  and  heard  three  calls  for  Coca-Cola  and 
three  for  dope  and  the  syrup  used  in  making  these 
drinks  was  drown  from  the  same  container,  which  I 
have  previously  described.  At  8:45  P.  M.  on  Oct. 
20th,  I,  accompanied  by  Mr.  A.  Quick,  Jr.,  Manager 
of  the  Eegal  Shoe  Company,  Nashville,  went  in  when 
I  asked  to  be  served  with  a  dope  and  Mr.  Quick  as'iied 
for  Coca-Cola.  The  syrup  used  in  making  both  of 
these  drinks  was  drawn  from  the  same  container,  I 
have  previously  described,  which  was  the  third  to  the 
right  of  the  first  carbonated  water  container,  unlab- 
eled. Mr.  Quick,  in  my  presence,  then  presented  a 
thermos  bottle  to  the  dispenser  and  asked  that  he  put 
into  the  same  enough  Coca-Cola  syrup  to  make  eight 
glasses  of  Coca-Cola.  The  dispenser  drew  the  syrup 
from  the  same  container  from  which  our  orders  for 
Coca-Cola  and  dope  had  been  drawn,  which  I  have 
just  previously  described.  The  dispenser  poured 
about  eight  ounces  of  syrup  into  the  bottle  for  which 
he  was  paid  forty  cents.  Plaintiff's  Rebuttal  Ex- 
hibit 127  is  presented  to  me  and  I  am  asked  if  I 
recognize  it,  and  if  I  wrote  the  label,  and  if  my  name 
is  on  it ;  I  did  not  write  the  label ;  Mr.  Quick  wrote 
the  label  in  my  presence.     After  the  syrup  was  put 
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into  the  [1707]  thermos  bottle,  we  went  directly 
across  the  street  to  the  basement  of  the  Duncan  Hotel, 
where  the  syrup  was  poured  into  this  bottle,  and  was 
then  taken  to  my  room  in  the  Savoy  Hotel  and  im- 
mediately sealed  by  me.  No  change  was  made  in  the 
syrup  from  the  time  I  received  it  until  I  sealed  it. 
That  is  the  bottle  I  put  the  syrup  in. 

(Plaintiff  here  tendered  and  offered  in  evidence, 
Plaintiff's  Rebuttal  Exhibits  122  and  123.) 

On  Oct.  21,  at  9 :00  A.  M.,  I  again  went  to  the  foun- 
tain of  Freid  &  Haas  and  called  for  Coca-Cola.  I 
remained  there  ten  minutes  and  heard  two  calls  for 
Coca-Cola  and  one  for  dope.  The  syrup  used  in 
making  all  these  drinks  was  drown  from  the  same 
container  from  which  all  the  drinks  for  dope  and 
Coca-Cola  w^ere  served  us  on  yesterday — ^that  is,  Oct, 
20th — and  was  the  same  container  from  which  the 
sample  of  syrup  was  drawn  on  Oct.  20th.  At  10:00 
A.  M.,  I  again  went  there  and  asked  for  dope,  I  re- 
mained there  ten  minutes  and  heard  two  calls  for 
dope  and  two  calls  for  Coca-Cola.  The  syrup  used 
in  making  all  these  drinks  was  drawn  from  the  same 
container,  which  I  have  previously  described,  on  Oct. 
21st,  at  12  noon,  together  with  Mr.  Quick;  I  called 
at  the  fountain  and  asked  for  dope  and  Mr.  Quick  for 
Coca-Cola.  The  syrup  used  in  making  both  of  these 
drinks  was  drawn  from  the  same  container  which  I 
have  previously  described.  In  my  presence,  Mr. 
Quick  presented  the  thermos  bottle  to  the  dispenser, 
and  asked  that  he  place  in  same  enough  Coca-Cola 
syrup  to  make  eight  glasses  of  Coca-Cola,  and  the 
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dispenser  then  drew  from  the  same  container  from 
which  the  drinks  of  Coca-Cola  and  dope  had  been 
served  [1708]  about  eight  ounces  of  syrup  which 
he  placed  in  the  thermos  bottle,  and  for  which  he 
charged  Mr.  Quick  fifty  cents.  I  did  not  ask  for  koke 
that  day.  This  syrup  was  drawn  from  the  same  con- 
tainer as  the  drinks  had  been  drawn  from.  After  we 
got  the  syrup  in  the  thermos  bottle  we  went  to  the 
basement  of  the  Duncan  Hotel  and  poured  same  into 
an  empty  bottle.  Mr.  Quick  made  out  the  label  on 
Plaintiff's  Rebuttal  Exhibit  128  and  placed  it  on  the 
bottle  in  my  room  at  the  Savoy  Hotel.  This  bottle 
was  sealed  by  myself  and  in  Mr.  Qjuick's  presence. 
It  is  the  bottle  I  put  the  syrup  in  that  I  testified  I  got 
on  Oct.  21st.  I  sealed  the  bottle  myself.  I  brought 
Plaintiff's  Rebuttal  Exhibits  127  and  128  into  At- 
lanta, on  Friday  night,  Oct.  23d,  and  delivered  the 
same  to  Mr.  H.  B.  Pearce,  on  Saturday  morning, 
Oct.  24th;  there  was  no  change  made  in  the  syrup 
from  the  time  I  got  it  at  the  store  until  I  sealed  the 
bottles.  The  thermos  bottles  into  which  the  syrup 
was  first  placed  and  the  other  bottles  in  which  it  was 
subsequently  placed  were  both  clean  at  the  time  the 
syrup  w^as  put  into  them. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Rebuttal  Exhibits  128  and  128.) 

I  had  an  interview  with  Mr.  Regan,  dispenser  at 
Fried  &  Haas'  store  and  asked  him  as  to  the  approxi- 
mate amount  of  Coca-Cola  syrup  they  would  serve. 

(Objected  to  by  defendants  because  improper  re- 
buttal, because  no  foundation  was  laid  for  the  testi- 
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mony;  because  liearsa}^;  and  because  incompetent, 

irrelevant  and  immaterial,  and  defendants  move  to 

strike  the  same.     Objection  and  motion  overruled. 

Exception.) 

I  asked  him  as  to  the  approximate  amount  of  Coca- 
Cola  they  would  serve  each  day.  Mr.  Eegan  said  that 
[1709]  during  the  hot  months  they  would  serve  at 
least  fifteen  gallons  of  Coca-Cola  per  day;  that  only 
last  night  he  had  filled  the  container  three  times  in 
one  hour's  time,  which  held  one  gallon  of  syrup,  and 
he  was  using  approximately,  now,  ten  gallons  of 
Coca-Cola  a  day.  I  also  had  an  interview  with  Mr. 
T.  Reynolds,  a  former  dispenser  for  Fried  &  Haas, 
who  was  then  employed  at  '^Calosky's"  fountain, 
who  stated  he  had  worked  for  Fried  &  Hass  for  three 
years,  up  to  about  June,  1914,  and  always  dispensed 
a  substitute  for  Coca-Cola,  which  was  Fletcher's 
Cola,  which  came  into  the  place  in  red  barrels,  and 
the  only  Coca-Cola  they  kept  in  the  fountain  was  at 
the  end  of  the  fountain  in  case  a  Coca-Cola  repre- 
sentative came  in  and  asked  for  a  sample  of  Coca- 
Cola  syrup^  and  then  they  would  have  Coca-Cola  syr- 
up to  sell  him. 

(Statement  as  to  what  Reynolds  said  is  objected 
to  because  hearsay ;  because  incompetent ;  irrelevant 
and  immaterial ;  because  improper  rebuttal ;  and  be- 
cause no  foundation  was  laid  for  it.  Overruled. 
Exception.) 

Yes,  sir ;  I  had  an  interview  with  Mr.  Haas,  one  of 
the  owners  of  Fried  &  Haas.  After  I  identified  my- 
self as  the  representative  of  the  Coca-Cola  Company, 
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I  asked  him  his  understanding  of  the  words  coke 
and  dope  when  used  at  a  soda-fountain,  to  which 
Mr.  Haas  replied  he  did  not  know  what  they  meant, 
and  that  it  seemed  strange  to  him  that  I  should  come 
to  him  to  find  out  what  it  meant,  and  why  I  did  not 
go  to  the  consumers.  I  then  asked  Mr.  Haas  to 
allow  me  to  make  a  consumer's  test  there  by  having 
the  dispenser  ask  at  his  place  of  business  when  per- 
sons asked  for  coke  or  dope,  what  they  meant,  and 
that  he  would  soon  by  that  determine  what  these 
terms  meant,  to  which  Mr.  Haas  emphatically  re- 
fused to  allow  such  a  test  [1710]  to  be  made. 
Yes,  sir,  I  have  been  to  the  place  of  business  of  Mil- 
ler at  Chattanooga,  Tenn.  I  will  have  to  look  on  the 
bottle  to  tell  when  I  was  there.  I  am  presented  with 
Plaintiff's  Rebuttal  Exhibits  129  and  130,  and  am 
asked  who  made  out  the  labels  attached  to  those 
bottles ;  Mr.  J.  C.  Withers,  of  Atlanta,  Ga.,  made  out 
those  labels  in  my  presence.  My  signature  is  on 
them.  I  was  at  the  place  of  business  of  Miller  on 
November  9th,  and  November  19th,  1913.  Both 
myself  and  Mr.  Withers  asked  for  drinks  of  Coca- 
Cola,  and  after  the  drinks  for  Coca-Cola  had  been 
served,  we  presented  these  particular  bottles.  Ex- 
hibits 129  and  130,  and  asked  that  the  same  be  filled 
with  Coca-Cola  and  they  were  filled  with  syrup. 
We  asked  for  Coca-Cola.  These  bottles  were  filled 
with  syrup  drawn  from  the  same  container  from 
which  the  drinks  were  made,  which  was  a  ^^Fan- 
Taz"  container  setting  on  the  fountain.  The  dis- 
penser put  the  syrup  in  these  two  bottles.  Exhibits 
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129  and  130.  After  which  I  immediately  sealed  and 
labeled  them  in  the  Patten  Hotel  at  Chattanooga, 
and  later  shipped  them  to  Dr.  H.  C.  Fuller,  care  of 
The  Institute  of  Industrial  Eesearch,  Washington, 
D.  C. 

(Plaintiff  here  tendered  and  offered  in  evidence, 
Plaintiff's  Eebuttal  Exhibits  129  and  130.) 

From  the  time  the  dispenser  put  the  syrup  into 
the  bottles  marked  Exhibits  129  and  130,  up  to  the 
time  and  including  the  time  I  sealed  them  and  sent 
them  to  Dr.  Fuller,  there  was  no  change  made  in  the 
syrups,  and  no  additions  thereto,  or  eliminations 
therefrom.  Yes,  sir;  I  have  been  to  the  place  of 
business  of  C.  P.  Embrey,  of  Chattanooga,  but  I 
will  have  to  look  at  the  bottles  to  determine  the  exact 
date.  As  to  Plaintiff's  Rebuttal  [1711]  Exhibit 
No.  131;  I  entered  C.  P.  Embrey 's  and  asked  to  be 
served  with  a  drink  of  Coca-Cola,  the  syrup  used  in 
making  the  drink  was  drawn  from  the  first  container 
to  the  left,  from  the  entrance  of  the  store,  labeled 
sarsaparilla.  I  then  presented  this  bottle  to  the  dis- 
penser and  asked  that  he  fill  the  samte  with  Coca- 
Cola  syrup  and  he  went  to  the  rear  of  the  store  and 
came  back  with  this  bottle  filled,  for  w^hich  I  paid 
him  thirty  cents.  I  could  not  say  from  where  the 
syrup  was  drawn.  I  handed  him  this  particular 
bottle  and  did  not  make  any  change  in  the  syrup. 
I  did  not  write  that  label.  It  was  written  by  J.  C. 
Withers  but  I  sealed  the  bottle,  after  which  I  shipped 
it  to  Dr.  H.  C.  Fuller  of  Washington,  D.  C.  No 
change  was  made  in  the  syrup  from  the  time  it  was 
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put  in  the  bottle  until  the  time  I  shipped  it  to  Dr. 
Fuller.  On  Nov.  7th,  1913,  Mr.  Withers  and  myself 
asked  for  Coca-Cola.  The  syrup  used  in  making  the 
drinks  was  drawn  from  the  first  container  on  the 
fountain  to  the  left  of  the  entrance  of  the  store, 
labeled  ^^Sarsaparilla.''  We  then  presented  this 
bottle,  marked  Plaintiff's  Rebuttal  Exhibit  132,  to 
the  dispenser  and  asked  that  he  fill  the  same  with 
Coca-Cola  syrup,  and  he  then  filled  the  bottle  from 
the  same  container  from  which  the  drinks  of  Coca- 
Cola  had  been  served,  to  Mr.  Withers  and  myself. 
I  then  took  the  bottle  to  the  Hotel  Patten,  sealed  and 
labeled  it.  That  is  my  name  on  the  label.  I  did  not 
make  any  change  in  the  syrup.  Later  I  shipped  it 
to  Dr.  H.  C.  Fuller  at  Washington,  D.  C.  On  Nov. 
8th,  1913,  accompanied  by  Mr.  Withers,  we  asked  for 
Coca-Cola  and  the  syrup  used  Avas  drawn  from  the 
same  container  from  which  the  drinks  of  Coca-Cola 
served  on  Nov.  7th,  was  drawn,  [1712]  and  from 
which  the  sample  of  syrup  was  drawn  on  Nov.  7th. 
I  then  presented  this  bottle  to  the  dispenser  and 
asked  that  he  fill  same  with  Coca-Cola  syrup.  He 
filled  it  from  the  same  container  from  which  the 
drinks  of  Coca-Cola  had  been  served  us.  I  then  took 
this  bottle  to  the  Patten  Hotel,  sealed  and  labeled  it 
in  Mr.  Withers  presence  and  later  shipped  it  to  Dr. 
Fuller,  at  Washington,  D.  C.  I  did  not  make  any 
change  in  the  syrup  at  any  time  after  I  received  it. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Rebuttal  Exhibits  Nos.  131,  132  and  133.), 

I  myself  wrote  out  the  label  on  Exhibit  133. 
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I  was  in  Hattiesburg,  Miss.,  March  25t]i,  1914,  and 
called  at  the  Owl  Drug  Store  at  9:30  A.  M.,  and 
asked  for  Coca-Cola.     The  syrup  was  drawn  from 
the  3d  container  left  of  the  right  end  of  the  fountain, 
labeled  Coca-Cola.     I  remained  at  the  fountain  25 
minutes  and  heard  one  call  for  Coca-Cola,  which  was 
drawn  from  the  third  container  and  the  fifth  con- 
tainer left  of  the  right  end  of  the  fountain.     The 
third  container  was  labeled  Coca-Cola,  and  the  fifth 
labeled  ^^ Orange."     Again  at  12:30  noon,  on  March 
25th,  I  called  there  and  asked  for  Coca-Cola.     Half 
of  the  syrup  used  was  drawn  from  the  third  and 
half  from  the  fifth  container,  left  from  the  right  end 
of  the  fountain.     I  remained  there  forty-five  min- 
utes and  heard  two  calls  for  Coca-Cola  and  the  syrup 
for  all  these  was  drawn  half  from  the  third  and  half 
from  the  fifth  container  left  of  the  right  end  of  the 
fountain.     At  2:30  P.  M.,  I  again  called  there  and 
asked  for  Coca-Cola  and  the  syrup  used  was  drawn 
from  the  same  above-described  containers.     At  5 :0O 
P.  M.,  I     [1713]     went  there  and  asked  for  Coca- 
Cola,  and  remained  one  hour  and  fifteen  minutes  and 
heard  three  calls  for  Coca-Cola,  two  of  which  was 
drawn  from  the  third  and  fifth  containers,  and  one 
from  the  second  container.     During  the  day  I  heard 
eight  calls  for  dope  and  coke,  which  were  drawn, 
some  from  the  fifth  and  some  from  the  third  contain- 
ers, left  of  the  right  end  of  the  fountain.     On  March 
26th,  at  9 :00  A.  M.,  I  called  and  asked  for  Coca-Cola, 
which  was  served  from  the  5th  container  left  of  the 
right  end  of  the  fountain,  labeled  '* Orange."    I  re- 


vs.  The  Coca-Cola  Company,  2247 

(Deposition  of  Sam  Friend.) 

mained  there  thirty  minutes  and  heard  two  calls  for 
Coca-Cola.  One  was  drawn  from  the  fifth  container 
left  of  the  right  end  of  the  fountain,  and  one  from 
the  third  container  left  of  the  right  end.  On  March 
26th,  at  10:45  A.  M.,  accompanied  by  B.  L.  Dever, 
and  N.  I.  Green,  both  residents  of  Hattiesburg,  Miss., 
I  again  went  there,  and  all  of  us  asked  for  Coca-Cola. 
The  syrup  used  in  making  all  these  drinks  was  drawn 
from  the  fifth  container  left  of  the  right  end  of  the 
fountain,  labeled  Coca-Cola.  On  March  26th,  at 
1:30  P.  M.,  I  called  at  the  fountain  and  asked  for 
Coca-Cola.  The  syrup  used  was  drawn  from  the 
fourth  container,  left  of  the  right  end  of  the 
fountain,  labeled  ^^ Coca-Cola."  I  remained  there 
twenty-five  minutes  and  heard  five  calls  for  Coca- 
Cola.  Two  were  drawn  from  the  fourth  container, 
one  drawm  from  the  third  container  and  one  from 
the  fifth  container.  On  March  26th,  at  2 :45  P.  M., 
with  Mr.  Green  and  Mr.  Dever,  we  again  called  at 
this  fountain,  Mr.  Green  ordered  Coca-Cola,  Mr. 
Dever  dope  and  I  Coca-Cola, — Mr.  Dever  dope,  Mr. 
Green  Coca-Cola  and  I  Coca-Cola.  The  syrup  to 
make  Mr.  Green 's  and  my  drink  was  drawn  from  the 
fifth  container  left  of  the  right  end  of  the  [1714] 
fountain,  labeled  ''Orange,"  and  Mr.  Dover's  drink 
was  draw^i  from  the  fourth  container  left  of  the 
right  end,  labeled  ' '  Coca-Cola. ' '  On  March  26th  at  4 
P.  M.,  accompanied  by  Mr.  L.  L.  P'Pool,  we  called 
at  the  fountain.  Both  ordered  Coca-Cola,  which  was 
drawn  from  the  third  container  left  of  the  right  end 
labeled  ' '  Coca-Cola. ' '    On  March  26th,  at  5 :10  P.  M., 
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accompanied  by  Mr.  B.  L.  Dever,  I  asked  for  Coca- 
Cola  and  Mr.  Dever  for  dope.  The  syrup  was  drawn 
from  the  same  container,  the  fourth  left  of  the  right 
end  labeled  ^^ Coca-Cola."  On  March  27th  at  9:15 
A.  M.,  I  called  and  asked  for  Coca-Cola,  I  remained 
there  thirty  minutes  and  heard  four  calls  for  dope. 
Three  were  drawn  from  the  third  container  left  of 
the  right  end  of  the  fountain  labeled  '^Coca-Cola,'' 
and  one  from  the  fifth  container  labeled  '^ Orange.'^ 
My  drink  was  dra\\Ta  from  the  third  container, 
labeled  ^^ Coca-Cola,"  the  same  container  from  which 
the  three  drinks  of  dope  were  dYawii.  On  March 
27th,  accompanied  by  Mr.  P 'Poole,  at  10:30  A.  M.,  I 
asked  for  Coca-Cola  and  Mr.  P 'Poole  asked  for 
dope,  and  the  syrup  used  in  making  both  of  these 
drinks  was  drawn  from  the  same  container,  which 
was  the  third  left  of  the  right  end  of  the  fountain 
labeled  ' '  Coca-Cola. ' '  On  March  27th,  at  1 :10  P.  M., 
accompanied  by  Mr.  P 'Poole,  I  asked  for  Coca-Cola 
and  Mr.  P 'Poole  for  dope.  The  syrup  used  was 
drawn  from  the  same  container,  which  was  the  third 
left  of  the  right  end,  labeled  ^^ Coca-Cola."  I  re- 
mained for  45  minutes  and  heard  five  calls  for  dope, 
two  were  served  from  the  third  container  left  of  the 
right  end  of  the  fountain,  two  from  the  fourth  con- 
tainer left  of  the  right  end  of  the  fountain,  and  one 
from  the  fifth  container  left  of  the  right  end  of 
fountain.  [1715]  On  March  27th  at  2:45  P.M., 
accompanied  by  Mr.  N.  I.  Green,  I  asked  or  Coca- 
Cola  and  Mr.  Green  for  dope,  and  the  syrup  used 
w^as  drawn  from  the  same  container,  the  third  left 
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of  the  right  end  of  the  fountain,  labeled  ^'Coca- 
Cola."  On  March  27th,  at  4:30  P.  M.,  accompanied 
by  Mr.  P 'Poole,  both  of  us  asked  for  Coca-Cola. 
The  syrup  used  was  drawn  from  the  same  container, 
the  third  left  from  the  right  end  of  the  fountain 
labeled  '^ Coca-Cola."  On  March  27th,  at  7  P.  M.,  I 
asked  for  a  Coca-Cola,  and  half  of  the  syrup  was 
drawn  from  the  third  container  and  half  from  the 
fifth,  left  of  the  right  end  of  the  fountain.  I  re- 
mained there  thirty-five  minutes  and  heard  three 
calls  for  dope.  Two  were  drawn  from  the  fourth 
container  left  of  the  right  end  of  the  fountain,  and 
one  from  the  third  container  left  of  the  right  end. 
On  March  28th,  at  9  A.  M.,  I  asked  for  a  Coca-Cola 
and  remained  there  thirty  minutes,  heard  three  calls 
for  dope,  one  for  Coca-Cola.  All  these  drinks,  in- 
cluding mine,  were  drawn  from  the  same  container, 
the  third  left  of  the  right  end  of  the  fountain,  labeled 
'^ Coca-Cola."  On  March  28th,  at  noon,  accom- 
panied by  Mr.  Green,  I  asked  for  a  Coca-Cola  and 
Mr.  Green  for  a  dope.  The  syrup  used  in  making 
these  drinks  was  drawn  from  the  same  container, 
the  third  left  of  the  right  end  of  the  fountain,  labeled 
Coca-Cola.  I  remained  in  the  vicinity  of  the  foun- 
tain twenty  minutes  and  heard  two  calls  for  d(^pe 
and  three  for  Coca-Cola.  Two  of  the  calls  for  Coca- 
Cola  were  drawn  from  the  third  container  left  of 
the  right  end  of  the  fountain,  labeled  '^ Coca-Cola," 
[171G]  and  one  from  the  fourth  container,  left 
right  end  of  fountain.  All  of  the  drinks  for  dope 
were  drawn  from  the  third  container  left  of  the  right 
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end  of  the  fountain,  wMch  was  the  same  container 
from  which  the  drinks  Coca-Cola  and  dope  were 
served  Mr.  Green  and  myself.  On  March  28th,  at 
5:30'  P.  M.,  accompanied  by  Mr.  P 'Poole,  both  of  us 
asked  for  Coca-Cola,  which  was  draAvn  from  the 
third  container  left  of  the  right  end  of  the  fountain, 
labeled  Coca-Cola.  I  remained  there  25  minutes  and 
heard  six  calls  for  dope  and  two  for  Coca-Cola. 
Four  of  the  calls  for  dope  were  drawn  from  the  third 
container  left  of  right  end  of  the  fountain,  and  one 
from  the  fourth  container  and  one  from  the  fifth. 
All  of  the  calls  for  Coca-Cola  were  drawn  from  the 
third  container  left  of  right  end  of  fountain,  from 
w^hich  four  of  the  calls  for  dope  had  been  drawn. 
On  March  29th,  at  9  A.  M.,  I  called  and  asked  for 
Coca-Cola.  I  remained  there  15  minutes  and  heard 
two  calls  for  dope  and  one  for  Coca-Cola.  All  of 
these  drinks  were  drawn  from  the  same  container, 
which  was  the  fifth  left  of  the  right  end  of  fountain, 
labeled  '' Orange."  On  March  29th,  at  11  A.  M.,  I 
again  called  and  asked  for  Coca-Cola  and  remained 
there  35  minutes.  I  heard  five  calls  for  dope  and 
three  for  Coca-Cola.  Three  of  the  dope  calls  were 
drawn  from  the  third  container  left  of  right  end  of 
fountain,  labeled  Coca-Cola,  and  two  from  the  fifth 
container  left  of  right  end  of  fountain,  labeled 
*^ Orange."  Two  calls  for  Coca-Cola  were  drawn 
from  the  fifth  container  left  of  right  end  of  fountain 
and  one  from  the  fourth.  On  [1717]  March 
29th,  at  3  P.  M.,  accompanied  by  Mr.  P  Toole,  we 
called  and  asked  for  Coca-Cola.     The  syrup  used  for 
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these  drinks  was  drawn  from  the  third  container 
left,  or  the  right  end  of  the  fountain,  labeled  '' Coca- 
Cola."  On  March  29th,  at  5 :30  P.  M.,  Mr,  P  Toole 
and  I  asked  for  Coca-Cola,  I  remained  there  fifteen 
minutes  and  heard  two  calls  for  Coca-Cola,  and  one 
for  dope.  All  of  these  drinks,  including  those 
ordered  by  Mr.  P 'Poole  and  myself,  were  drawn 
from  the  same  container,  which  was  the  third  to  left 
of  the  right  end  of  fountain,  labeled  ^^ Coca-Cola." 

I  was  in  Nashville,  Tenn.,  and  went  to  the  Warner 
Drug  Co.,  on  Oct.  19th,  1914,  accompanied  by  Mr.  I. 
Roberts  of  Nashville.  We  called  at  the  fountain  and 
I  asked  for  coke  and  Mr.  Roberts  asked  for  Coca- 
Cola.  While  we  were  at  the  fountain  I  heard  two 
calls  for  dope  and  one  for  Coca-Cola.  The  syrup 
used  in  making  all  these  drinks  was  drawn  from  the 
same  container,  the  third  left  of  the  second  center 
on  the  second  string  of  pumps,  labeled  ^^ Coca-Cola." 
At  2  P.  M.,  on  the  same  date,  accompanied  by  Mr. 
Roberts,  I  called  there  and  asked  for  dope  and  Mr. 
Roberts  for  Coca-Cola.  While  there  we  heard  one 
call  for  dope  and  two  for  Coca-Cola.  The  syrup 
used  for  all  these  drinks  was  drawn  from  the  same 
container  which  I  have  described.  On  Oct.  20th,  at 
9 :30  A.  M.,  accompanied  by  Mr.  Roberts,  I  called  for 
dope  and  he  called  for  Coca-Cola.  While  there  at 
the  fountain  we  heard  two  calls  for  dope  and  one  for 
Coca-Cola.  The  syrup  used  for  making  all  these 
drinks  was  drawn  from  the  same  container  which  I 
have  described.  At  7 :15  P.  M.,  accompanied  by  Mr. 
Abe  Quick,  Jr.,  we  called  at  the  fountain.     I  asked 
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for  dope  and  Mr.  Quick  for  Coca-Cola.  [1717%] 
The  syrup  used  was  drawn  from  the  same  container 
which  I  have  described.  At  9 :10  P.  M.,  accompanied 
by  Mr.  Quick,  I  called  for  dope  and  he  called  for 
Coca-Cola.  The  syrup  used  was  drawn  from  the 
same  container,  which  I  have  described,  for  the 
drinks.  After  the  drinks  had  been  served  Mr.  Quick 
and  myself,  Mr.  Quick  presented  the  thermos  bottle 
to  dispenser  and  asked  that  he  put  enough  syrup  in 
the  thermos  bottle  to  make  six  drinks  of  Coca-Cola. 
The  dispenser  then  drew  from  the  same  container 
from  which  all  these  drinks  of  dope  and  Coca-Cola 
had  been  drawn,  Friday,  Oct.  20th,  and  Oct.  19th, 
about  eight  ounces  of  syrup,  which  he  poured  into 
the  thermos  bottle,  which  was  clean.  I  then  went 
out  and  poured  the  same  into  an  empty  eight-ounce 
bottle,  which  w^as  also  clean.  Plaintiff's  Rebuttal 
Exhibit  No.  134,  is  the  bottle  into  which  I  poured 
the  syrup  from  the  thermos  bottle,  and  has  my  name 
on  the  label  attached  thereto.  I  took  the  same  to  my 
room  at  the  hotel,  where  the  label  was  made  out  by 
Mr.  Quick  in  my  presence  and  placed  on  the  bottle, 
by  him,  and  then  the  bottle  was  sealed  with  the  mark 
of  identification  put  on  the  seal  and  label,  neither 
Mr.  Quick  nor  I  made  any  changes  in  the  syrup  in 
that  bottle  at  all.  I  then  brought  the  bottle  into  Mr. 
H.  B.  Pierce.  (Plaintiff  here  tendered  and  offered 
in  evidence  Plaintiff's  Rebuttal  Exhibit  No.  134.) 
On  Oct.  21,  at  9:15  A.  M.,  I  asked  for  a  Coca-Cola, 
and  while  drinking  it  I  heard  two  calls  for  dope  and 
the  syrup  used  in  making  all  of  these,  including  my 
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own,  was  drawn  from  the  same  container  from  which 
all  the  drinks  had  been  served  on  October  19th  and 
20th.  At  11 :30  A.  M.,  I  called  at  the  fountain  and 
asked  for  Coca-Cola,  and  heard  one  call  for  dope 
[1718]  the  syrup  used  was  drawn  from  the  same 
container  which  I  have  previously  described,  in  mak- 
ing both  drinks.  At  12  P.  M.,  I  called  at  the  foun- 
tain, accompanied  by  Mr.  Quick,  and  asked  for  a 
dope  while  he  asked  for  Coca-Cola.  The  syrup  used 
to  make  these  drinks  was  drawn  from  the  same  con- 
tainer, which  I  have  heretofore  described.  Mr. 
Quick  then  presented  a  thermos  bottle  to  the  dis- 
penser and  asked  that  he  put  in  the  same  enough 
Coca-Cola  syrup  to  make  six  glasses  of  Coca-Cola, 
and  the  dispenser  then  drew^  about  eight  ounces  of 
syrup  from  the  same  container  from  which  the  drinks 
of  dope  and  Coca-Cola  had  been  previously  served, 
and  poured  the  same  into  the  thermos  bottle,  which 
was  kept  by  Mr.  Quick.  We  then  went  to  the  Dun- 
can Hotel  and  poured  it  into  an  empty  eight-ounce 
bottle,  both  the  thermos  bottle  and  the  eight-ounce 
bottle  were  clean  when  the  syrup  was  poured  into 
them.  Plaintiff's  Rebuttal  Exhibit  135  is  the  bottle 
into  which  the  syrup  was  poured  and  bears  a  label 
which  I  signed.  After  pouring  the  syrup  into  the 
bottle  I  wrote  out  this  label  and  put  on  the  seal  over 
the  top.  No  changes  were  made  in  the  syrup  at  any 
time.  I  then  sent  it  to  Mr.  H.  B.  Pierce,  Atlanta, 
Ga. 

(Plaintiff  here  tendered  and  offered  in  evidence 
Plaintiff's  Rebuttal  Exhibit  135.) 
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Cross-examination  by  Mr.  LITTLETON. 
In  giving  my  testimony  which  I  have  just  given, 
I  have  been  reading  from  my  notes.  I  have  no  inde- 
pendent recollection  of  these  occurrences  aside  from 
the  notes.  On  January  5th,  1915,  I  made  only  one 
visit  to  the  Terminal  Pharmacy,  Jacksonville,  in 
company  with  Mr.  Beaumont,  and  only  one  visit 
there  on  the  6th,  in  company  with  him.  [1719]  On 
the  5th,  when  Mr.  Beaumont  and  I  left  the  Terminal 
Pharmacy,  after  our  visit  there  on  that  day,  we  went 
to  the  hotel,  and  on  our  way  there  we  went  by  the 
Adams  Street  Pharmacy.  When  we  went  into  that 
store,  I  asked  for  a  Coca-Cola  and  Mr.  Beaumont  for 
a  dope,  that  is  all  we  did  there.  We  then  went 
straight  to  the  Burbridge  Hotel.  We  did  not  do 
anything  else  so  far  as  my  recollection  goes.  The 
bottle  which  I  have  identified  as  the  one  into  which  I 
put  the  syrup  gotten  from  the  Terminal  Pharmacy 
on  January  5th,  I  took  to  my  room  at  the  hotel  in  a 
handbag.  That  was  the  only  bottle  I  had  in  the 
handbag.  I  got  the  bottle  at  the  Burbridge  Hotel 
Bar,  the  hotel  at  which  we  were  stopping.  I  do  not 
think  we  got  it  at  a  bar  on  the  way  to  the  hotel.  On 
the  second  day,  January  6th,  after  we  left  the  Ter- 
minal Pharmacy,  we  went  straight  to  the  Burbridge 
Hotel,  is  my  recollection,  and  not  anywhere  else.  We 
went  straight  to  the  hotel  and  poured  the  syrup  out 
of  the  thermos  bottle  into  the  bottle  I  have  identi- 
fied as  the  one  into  which  I  put  the  second  sample 
purchased  on  January  Gth.     My  recollection  is  we 
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got  that  bottle  also  from  the  Burbridge  Hotel  bar. 
I  put  that  bottle  in  the  grip  and  then  went  to  the 
Adams  Street  Pharmacy,  and  the  16th  Street  Phar- 
macy, and  I  do  not  recollect  having  gone  anywhere 
else.     In  going  from  one  store  to  the  other,  we  made 
the  nearest  one  first.     I  cannot  tell  you  whether  I 
labeled  and  sealed  both  of  the  bottles  except  by  look- 
ing at  them.     (Examining  bottles.)     I   sealed  and 
labeled  both  of  them.     The  seals  on  both  of  them 
have  been  broken  and  the  bottles  have  evidently  been 
opened.     I  cannot  swear  that  they  now  have  the  same 
contents,  because  those  bottles   have   been     [1720] 
out  of  my  possession  since  January  6th,  1915.     Yes, 
sir,  I  have  seen  Mr.  Beaumont  to-day.     I  saw  him 
after  he  testified  in  this  case.     Yes,  sir ;  I  have  talked 
to  him  about  the  times  about  which  he  and  I  testi- 
fied, before  he  testified  in  this  case.     I  refreshed  his 
recollection  from  my  notes.     When  we  went  in  one 
asked  for  dope  and  the  other  for  Coca-Cola,  or  one 
asked  for  dope  and  the  other  for  coke — it  was  a  pre- 
arranged affair.     It  was  prearranged  that  he  should 
ask  for  dope  and  I  for  Coca-Cola,  always.     I  never 
asked  for  dope  at  any  of  the  places  visited  at  Jack- 
sonville.    Nobody  told    me    to    testify  to  that  this 
morning,  and  nobody  read  over  Beaumont's  testi- 
mony to  me.     The  prearranged  scheme  is  not  always 
for  him  to  ask  for  dope  and  I  for  Coca-Cola,  some- 
times I  asked  for  dope  and  the  witness  for  Coca-Cola, 
but  I  always  asked  for  one  or  the  other,  sometimes 
we  change,  and  sometimes  I  ask  for  dope  and  he  for 
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coke,  and  sometimes  the  witness  asks  for  dope  and  I 
for  coke ;  sometimes  we  change  during  the  day.  But 
we  always  have  a  prearranged  scheme  on  a  certain 
round,  as  to  which  one  will  ask  for  one  thing  and 
which  one  will  ask  for  the  other.  That  was  true  at 
Nashville  with  my  friend  Quick,  and  that  was  true 
with  Roberts.  It  was  different  with  Withers,  be- 
cause never  any  dope  was  asked  for.  Aside  from 
Withers  it  was  the  same  with  all  the  others.  I  am 
twenty-six  years  old.  I  formerly  lived  two  years  in 
Chattanooga,  where  I  worked  at  Paul  Heyman's 
wholesale  liquor  house,  and  from  there  I  went  to  the 
Pinkerton  National  Detective  Agency,  because  they 
offered  me  better  pay.  To  the  best  of  my  recollec- 
tion, this  will  be  the  fifth  time  I  have  testified  for 
the  Coca-Cola  Company.  Twice  in  this  case  and 
three  times  in  other  and  different  suits,  one  of  which 
was  the  suit  [1721]  at  Roanoke,  Va.,  against  the 
Heinze  Cigar  Store.  The  other  two  were  the  suits 
against  P.  P.  Mykrantz  Co.,  at  Columbus,  Ohio,  and 
the  suit  against  the  Owl  Drug  Co.,  at  Hattiesburg, 
Miss.  This  fellow,  J.  C.  Withers,  who  went  around 
Chattanooga  with  me,  was  a  Pinkerton  detective, 
with  the  Pinkerton  National  Detective  Agency.  At 
the  time  he  went  around  with  me  he  was  working  in 
the  interest  of  the  Coca-Cola  Company,  and  was 
working  for  the  Pinkerton  Agency.  B.  L.  Dever, 
who  accompanied  me  on  my  rounds  at  Hattiesburg, 
Miss.,  is  a  printer  at  Hattiesburg,  and  N.  I.  Green, 
is  the  chief  clerk  of  one  of  the  railroads  at  Hatties- 


vs.  The  Coca-Cola  Company,  2257 

(Deposition  of  Sam  Friend.) 

burg.  I  was  introduced  to  them  by  the  manager  of 
the  Coca-Cola  Bottling  Works  at  Hattiesburg,  Miss., 
who  asked  them  to  accompany  me.  I  did  not  pay 
them;  they  went  with  me  voluntarily.  They  entered 
into  these  schemes  and  tricks  I  have  mentioned  and 
left  their  work  to  do  so.  This  fellow  P  Toole  is  a 
brother-in-law  or  some  relation  of  the  manager  of  the 
Coca-Cola  Bottling  Works  at  Hattiesburg,  Miss. 
Roberts  is  a  traveling  salesman  for  some  paper  house 
in  Nashville.  I  paid  him  $2.00  per  day  to  accom- 
pany me.  He  only  worked  one  day  until  his  leg  was 
hurt  by  an  automobile — one  or  two  days,  I  do  not 
remember,  and  then  he  was  confined  to  the  hospital. 
I  do  not  remember  how  I  got  hold  of  him,  or  by 
whom  I  was  introduced  to  him.  He  was  a  traveling 
man  staying  in  Nashville,  working  the  city  trade. 
The  seals  have  all  been  broken  on  the  exhibits  I  have 
identified  here,  but  the  syrup  content  in  these  bottles 
is  the  same  color  and  general  appearance  as  the  syrup  . 
I  put  in  there  originally,  but  I  could  not  swear  that 
it  is  the  same  syrup  I  put  in  there.  I  was  one  of 
those  at  Eoanoke,  Va.,  [1722]  engaged  in  inves- 
tigating the  Heinz  Cigar  Store.  I  took  the  soda 
dispenser  at  the  Heinze  Cigar  Store  out  with  me  one 
night.  I  took  him  around  to  the  hotel  where  I  was 
stopping.  He  appeared  to  be  about  22  years  old. 
I  heard  him  testify  in  that  case,  and  I  have  read  his 
testimony,  and  he  testified  that  he  was  seventeen 
years  old.  I  drank  with  him  in  a  saloon,  but  he  did 
not  get  drunk  in  my  presence.     He  did  not  get  under 


2258      The  Koke  Company  of  America  et  al. 

(Deposition  of  Sam  Friend.) 

the  influence  of  liquor  at  all  in  my  presence,  but  it 
is  a  well  known  fact  in  Roanoke  that  he  was  dis- 
charged at  the  age  of  twelve  from  the  Roanoke  Light 
&  Power  Co.,  for  getting  drunk,  and  that  he  has  been 
drinking  whiskey  ever  since  he  was  seven  years  old. 
You  ask  if  I  encouraged  the  boy  by  drinking  with 
him ;  I  did  not  encourage  him  whatsoever,  but  I  did 
drink  with  him.  You  ask  where  we  then  went  but 
I  want  to  know  which  night  you  are  talking  about. 
You  say  the  night  we  were  drinking ;  well  there  was 
several  such  nights.  You  mean  one  of  the  nights  we 
were  drinking?  Well,  we  went  to  a  rooming-house 
at  his  invitation.  At  that  rooming-house  we  saw 
three  girls.  Nobody  else  went  with  us,  just  me  and 
this  boy  was  all.  The  boy's  name  was  Harry  Jones. 
All  that  time  I  was  seeking  to  get  information  from 
him  as  to  the  conduct  of  his  employer's  business,  and 
I  adopted  that  means  as  one  means  of  finding  out. 
I  was  one  of  the  detectives  in  Birmingham,  a  few 
days  ago  who  was  detailed  to  shadow  Steve  T.  May- 
field.  There  were  two  other  detectives  detailed  by 
the  Coca-Cola  Company  to  shadow  him  besides  my- 
self, i.  e.,  Mr.  Piatt  and  Mr.  Hal  Daniel,  who  came 
from  Atlanta.  He  was  in  Birmingham,  at  the  time 
visiting  and  I  asked  him  to  assist  me.  I  paid  him 
two  dollars  to  assist  me  in  shadowing  Steve  Mayfield. 
We  shadowed  him  about  a  [1723]  week.  We 
shadowed  Steve  Mayfield  all  that  time  excepting  the 
day  he  was  in  Chattanooga.  Yes,  sir ;  we  went  to  the 
depot  with  him  when  he  left.    We  knew  he  was  going 
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to  Chattanooga  that  night  by  shadowing  his  house 
when  he  did  not  show  up.  Yes,  sir ;  I  telephoned  his 
wife  and  she  told  me  where  he  was.  I  was  at  the 
train  when  he  came  back  and  saw  him  come  out  of 
the  depot.  There  was  two  detectives  with  me  most 
of  the  time.  All  three  of  us  stayed  together  shadow- 
ing him.  You  ask  why  it  took  three  of  us  to  shadow 
him.  I  had  instructions  from  my  superiors  to  do  so. 
Later  on  we  were  arrested  for  shadowing  him,  all 
three  of  us,  and  we  were  taken  before  the  Municipal 
Court  in  Birmingham,  and  fined  $25.00  and  costs. 
We  made  no  defense.  The  cases  were  appealed. 
The  Municipal  Judge  stated  from  the  bench  at  the 
time  he  fined  us  that  it  was  a  very  aggravated  case, 
but  he  had  no  occasion  to  hear  our  defense.  Yes,  sir, 
I  admitted  to  Steve  Mayfield  that  we  had  been  fol- 
lowing him,  and  the  others  admitted  so,  and  that  we 
had  all  been  specifically  detailed  to  follow  him.  Yes, 
sir,  I  was  introduced  to  Mr.  C.  J.  Pogue,  in  the  ante- 
room of  the  Tutweiler  Hotel,  the  day  the  testimony 
was  being  taken  in  the  Koke  case  in  rebuttal.  No, 
sir,  I  was  not  then  still  following  Mr.  Mayfield.  We 
quit  shadowing  him  after  we  were  arrested.  The 
detective  who  operated  with  me  up  there  at  Roanoke 
testified  in  that  case  at  Eoanoke,  Va.,  while  I  gave 
my  deposition  in  Atlanta.  No,  sir,  I  did  not  know 
that  they  had  a  warrant  out  for  me  in  Roanoke,  Va., 
for  enticing  a  minor  into  a  saloon,  until  you  told  me 
so.     [1724] 
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Eedirect  Examination  by  Mr.  HIESCH. 

The  notes  which  I  read  from  on  my  direct  exami- 
nation were  made  by  me  right  after  each  transaction, 
directly  after  I  left  the  store.  Pursuant  to  request 
of  counsel,  I  have  taken  those  notes  and  marked  No. 
136  on  each  page  from  which  I  have  read,  and  have 
taken  a  knife  and  cut  out  of  the  book  those  pages 
I  have  marked. 

(Plaintiff  here  tendered  and  offered  in  evidence, 
as  Plaintiff's  Eebuttal  Exhibit  No.  136  the  pages  of 
notes  referred  to.) 

Eecross-examination  by  Mr.  LITTLETON. 
I  went  to  three  different  stores  in  Nashville  with 
Mr.  A.  Quick.  We  drank  twice  at  each  place  to  my 
knowledge.  I  do  not  know  whether  we  drank  more 
than  that  or  not.  I  will  have  to  refresh  my  memory 
from  the  notes.  I  could  not  tell  you  whether  we 
visited  all  three  of  the  places  more  than  twice  or 
otherwise,  until  I  refresh  my  memory  from  the  notes. 

Deposition  of  H.  B.  Pierce,  for  Plaintiff 
(In  Rebuttal). 

H.  B.  PIEECE. 

Direct  Examination  by  Mr.  HIESCH. 
Yes,  sir;  I  have  been  heretofore  sworn  in  this  case. 
I  received  Plaintiff's  Eebuttal  Exhibit  122,  by 
Southern  Express  on  January  7th,  1915,  sealed  and 
with  a  label  on  it,  and  I  put  an  additional  label  on  it 
(indicating)  and  without  breaking  the  seal  sent  it  on 
January  8th,  to  the  N.  P.  Pratt  Laboratory,  Atlanta, 
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Ga.,  and  received  the  bottle  back  again  on  January 
llth,  after  analysis  had  been  made.  When  I  got 
the  bottle  back  the  seal  was  broken — in  the  condition 
it  is  now  in.  I  made  no  change  in  the  contents  of 
that  bottle  from  the  [1725]  time  I  received  it 
until  I  sent  it  out,  or  from  the  time  I  first  received 
it  until  the  present  time.  I  received  Plaintiff's  Re- 
buttal Exhibit  127,  via  Southern  Express,  on  Oct.  24, 
1914,  it  was  sealed  and  I  did  not  break  the  seals.  I 
forwarded  it  by  Southern  Express  to  Dr.  H.  C.  Ful- 
ler of  the  Institute  of  Industrial  Research,  Washing- 
ton, D.  C.  Dr.  Puller  brought  it  back  this  morning, 
with  the  seal  broken.  I  received  Plaintiff's  Rebuttal 
Exhibit  134,  Oct.  24, 1914,  via  Southern  Express,  and 
later  sent  it  to  Dr.  H.  C.  Fuller,  of  the  Institute  of 
Industrial  Research  via  Southern  Express.  I  got  it 
back  this  morning  from  Dr.  Fuller.  I  received 
Plaintiff's  Rebuttal  Exhibit  123  on  the  7th  of  Janu- 
ary, 1915,  via  Southern  Express,  and  on  January 
8th,  1915,  I  sent  it  as  received  to  the  N.  P.  Pratt, 
laboratory,  Atlanta,  Ga.,  and  again  received  it  back 
from  that  institution  on  January  11th,  1915.  I  re- 
ceived Plaintiff's  Rebuttal  Exhibit  121  on  December 
31st,  1914,  from  Frank  Piatt  in  person,  and  on  Janu- 
ary 1st,  1915,  I  sent  that  exhibit  to  the  N.  P.  Pratt 
Laboratory,  Atlanta,  Georgia,  and  received  same 
back  from  that  institution  on  January  7th,  1915.  I 
received  Plaintiff's  Rebuttal  Exhibit  124  on  May 
10th,  1914,  via  Southern  Express,  and  forwarded  it  to 
the  N.  P.  Pratt  Laboratory,  Atlanta,  Ga.,  May  16th, 
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1914.  I  received  Plaintiff's  Rebuttal  Exhibit  124 
via  Southern  Express,  Oct.  24,  1914,  and  later  for- 
warded it  to  Dr.  Fuller  at  Washington,  via  Southern 
Express.  I  got  it  back  to-day  from  Dr.  Fuller.  I 
received  Plaintiff's  Rebuttal  Exhibit  135,  Oct.  24, 
1914,  via  Southern  Express,  and  later  sent  it  to  Dr. 
Fuller  at  [1726]  Washington,  via  Southern  Ex- 
press. I  got  it  back  to-day  from  Dr.  Fuller.  When 
I  received  all  of  these  exhibits  they  were  sealed  and 
labeled.  Upon  each  of  them  I  placed  an  additional 
label,  and  then  forwarded  them  to  the  chemists  as 
stated,  without  having  broken  any  of  the  seals  or 
made  any  changes  in  the  contents  of  the  bottle  what- 
soever. In  each  instance  when  they  were  returned 
to  me  from  the  chemist,  the  seals  were  broken  and  in 
the  same  condition  they  are  in  now. 

Cross-examination  by  Mr.  LITTLETON. 
Aside  from  the  labels  on  these  bottles  I  have  no 
independent  recollection  of  the  time  when  they  were 
received  or  shipped,  other  than  the  fact  that  they 
were  received  and  shipped.  These  exhibits  I  have 
just  referred  to  are  the  only  samples  I  have  shipped 
to  any  chemist  in  this  case,  so  far  as  I  know — there 
may  have  been  others  I  do  not  recall.  I  do  not  recall 
sending  any  samples  to  any  chemist  other  than  to 
Dr.  Fuller  and  to  the  Pratt  Laboratory.  I  do  not 
remember  sending  any  sample  in  this  case  to  Dr. 
Caspari  at  St.  Louis,  If  I  had  sent  any  samples  to 
Dr.  Caspari,  I  believe  I  would  have  remembered  it. 
I  have  not  that  I  know  of,  sent  any  other  samples 
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procured  for  use  in  this  case  to  any  chemist  that  have 
not  been  produced.     Yes,  sir,  I  keep  a  record  of  all 
the  bottles  that  come  in,  and  of  all  the  bottles  that 
are  sent  to  chemists.     I  could  not  say  whether  I  have 
gotten  back  all  the  bottles  that  were  sent  to  the 
chemists.     I  have  not  looked  at  my  record  to  find  out. 
Yes,  a  great  number  of  other  samples  of  syrups  were 
obtained,  aside  from  those  put  in  evidence  in  this 
case.     All  those  samples  were  sent  to  the  chemists 
and     [1727]     and  have  not  yet  been  put  in  evidence. 
A  great  many  of  those  in  evidence  were  not  procured 
for  use  in  this  case.     Ninety  per  cent  of  the  samples 
now  exhibited  were  not  procured  in  this  ease — en- 
tirely brought  about  through  the  introduction  of 
these  people's  testimony  by  the  defendants.     No,  I 
have  not  thousands  of  samples  of  syrup  stored  away, 
but  probably  two  or  three  hundred.     I  am  constantly 
getting  samples,  every  day.     My  men  are  constantly 
on  the  road  procuring  samples,  when  not  engaged  in 
other  work,  and  those  samples  are  constantly  being 
sent  to  chemists  for  analysis,  practically  every  week. 
I  do  not  necessarily  send  them  always  to  the  same 
set  of  chemists.     We  have  other  chemists  besides  Dr. 
Fuller  and  this  Dr.  Heath  of  the  Pratt  Laboratory. 
Dr.   Caspari  and  Dr.  Wesener  are  the  other  two 
chemists.     Yes,  sir;  I  have  sent  samples  of  Coca- 
Cola,  which  I  knew  to  be  Coca-Cola,  manufactured 
here  in  Atlanta  to  these  chemists.     I  send  such  sam- 
ples  about   once   a   month  to   each   of  these   four 
chemists.     These  samples  of  Coca-Cola  are  sent  to 
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the  various  chemists  so  that  they  can  keep  fully  in- 
formed of  the  product  from  month  to  month, — I  be- 
lieve that  is  the  purpose.  I  could  not  tell  you  why 
it  should  be  necessary  that  they  should  be  kept  fully 
informed  from  month  to  month.  The  samples  that 
are  sent  to  them  are  not  always  samples  made  here 
in  Atlanta.  They  are  sometimes  made  at  the  plants 
in  Dallas,  in  Philadelphia,  in  Baltimore,  in  Chicago, 
in  Havana,  Cuba,  and  in  Los  Angeles,  Calif.,  I  be- 
lieve. I  believe  those  plants  all  make  syrup  but  I 
do  not  know  so.  You  ask  if  Merchandise  No.  5,  is 
sent  [1728]  separately  to  those  places;  I  know 
absolutely  nothing  about  Merchandise  No.  5,  nor 
what  it  is — nor  any  other  number.  You  ask  if  I 
know  whether  any  samples  of  Merchandise  No.  5  are 
sent  to  chemists  constantly  or  not;  no,  sir,  I  know 
absolutely  nothing  about  it;  I  would  not  know  it  if 
it  were.     Yes,  I  have  head  of  Merchandise  No.  5. 

Eedirect  Examination  by  Mr.  HIRSCH. 

Yes,  since  I  have  been  up  here  connected  with  the 
Coca-Cola  Company,  I  have  been  entirely  in  charge 
of  the  samples  that  the  men  send  in  off  the  road.  I 
have  received  all  of  them,  and  sent  all  of  them  out. 
[1729] 

(The  following  deposition  was  taken  by  Plaintiff 
as  rebuttal  testimony,  on  June  23d  and  24th,  1915.) 
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DR.  H.  B.  FULLER. 

Direct  Examination  by  Mr.  HIRSCH. 
I  reside  in  Washington,  D.  C.  I  am  an  analytical 
and  consulting  chemist.  I  am  connected  with  the 
Institute  of  Industrial  Research.  I  have  been  in 
the  work  I  have  described  as  a  chemist  for  about 
fourteen  years.  I  received  my  scientific  education 
at  the  Worcester  Polytechnic  Institute  which  I  at- 
tended four  years.  Since  receiving  my  technical 
education,  I  was  a  chemist  engaged  in  special  work 
for  Parke,  Davis  &  Company  for  two  years,  subse- 
quent to  my  graduation.  Following  that  I  worked 
for  Mallin  Kodt  Chemical  Works  in  New  York, 
along  chemical  lines.  Then  I  became  engaged  in 
special  work  of  my  own  in  Boston.  For  five  years 
I  was  with  the  United  States  Government,  Bureau 
of  Chemistry,  Department  of  Agriculture.  For  the 
last  four  years,  nearly,  I  have  been  in  private  work 
for  the  Institute  of  Industrial  Research.  My  duties 
with  the  United  States  Government  with  the  De- 
partment of  Agriculture  were  those  of  analytical 
chemist  in  the  division  of  drugs,  but  my  principal 
work  there  was  investigating  medical  preparations, 
alkaloids  and  beverages.  I  did  that  work  for  about 
five  years,  and  have  been  doing  the  same  character 
of  work  in  the  Institute  of  Industrial  Research, 
pretty  steadily  and  constantly  since  then.  I  testi- 
fied on  behalf  of  the  United  States  Government  in 


2266      The  Koke  Company  of  America  et  al, 

(Deposition  of  Dr.  H.  B.  Fuller.) 
the  case  of  the  Government  against  Fort}^  Barrels 
and  Twenty  Kegs  of  Coca-Cola,  and  I  qualified  as 
an  expert  along  the  line  above  indicated  in  that  case. 
I  have  qualified  as  an  expert  in  other  cases  [1730] 
on  behalf  of  the  Government.  I  have  known  the 
drink,  Coca-Cola,  I  should  say,  fifteen  years,  perhaps 
a  little  longer,  but  as  long  as  that  anyway.  Yes, 
sir,  I  have  made  analytical  examination  of  the  prod- 
uct, Coca-Cola.  You  ask  how  many  analytical  ex- 
aminations I  have  made  thereof — do  you  mean  bev- 
erages of  that  character,  or  Coca-Cola  itself.  You 
say  you  mean  Coca-Cola;  well,  probably  a  hundred 
or  two,  I  couldn't  say  positively, — at  least  two  hun- 
dred, I  should  say.  I  have  made  in  the  neighbor- 
hood of  fifteen  hundred  analytical  examinations  of 
other  beverages  of  the  kind  and  character  of  Coca- 
Cola.  I  have  made  a  chemical  examination  of  a 
preparation  known  by  the  name  of  Celery-Cola,  and 
I  testified  in  the  case  of  the  United  States  against 
J.  T.  Ma3^field  Manufacturing  Company  in  Birming- 
ham, Alabama.  In  my  examinations  of  the  prod- 
uct, Coca-Cola,  I  have  never  found  any  nux  vomica 
or  prune  juice  therein.  I  do  not  know  of  any  spe- 
cific test  for  prune  juice,  the  only  way  one  can  tell 
it  is  by  taste,  taste  is  the  only  test  I  know  of 
now.  The  predominating  feature  of  flavor  of  Root 
Beer  is  oil  of  sassafras.  I  have  never  known  of  oil 
of  sassafras  in  Coca-Cola.  You  ask  if  I  have  ever 
been  employed  by  the  Coca-Cola  Company  on  spe- 
cific cases  to  make  specific  analysis  of  syrup  that 
was  sent  to  me;  not  directly  by  the  Coca-Cola  Com- 
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pany,  but  by  Candler^  Thomson  &  Hirsch,  who  I 
understand  are  the  general  counsel  for  the  Coca-Cola 
Company.  I  received  Plaintiff's  Rebuttal  Exhibits 
Nos.  125,  126,  127,  128,  129,  130,  131,  132,  133,  134, 
135,  by  express  with  the  seals  intact  and  unbroken. 
Upon  receipt  thereof,  I  put  special  numbers  of  my 
own  on  each  bottle.  I  placed  my  No.  132  on  Exhibit 
No.  125;  my  number  133  on  Exhibit  [1731]  126; 
my  number  5A  on  Exhibit  127;  my  number  6 A  on 
Exhibit  128;  my  number  191  on  Exhibit  130;  my 
number  181  on  Exhibit  131;  my  number  182  on  Ex- 
hibit 132;  my  number  8A  on  Exhibit  135;  I  also 
placed  a  number  of  mine  on  the  other  exhibits.  I 
received  each  of  these  exhibits  myself,  broke  the 
seals  and  opened  the  packages  myself.  I  took  the 
samples  myself  personally  out  of  the  packages  and 
after  first  numbering  them,  I  entered  them  in  a  rec- 
ord and  then  locked  them  up  in  my  safe  closet.  I 
kept  the  key  of  the  safe.  From  the  time  I  received 
these  samples  until  and  including  and  during  the 
time  I  made  my  analytical  examinations,  and  after 
I  made  my  analytical  examinations  of  the  syrup, 
no  change  was  made  of  the  syrup  that  was  in  those 
bottles.  I  submitted  each  of  these  samples  to  a 
chemical  analysis.  I  determined  that  none  of  them, 
was  Coca-Cola,  with  the  exception  of  Exhibit  134, 
which  I  determined  to  be  Coca-Cola,  and  Exhibit 
135  which  I  determined  to  be  in  part  Coca-Cola — 
it  was  a  mixture. 

Cross-examination  by  Mr.  LITTLETON. 
I  have  been  engaged  in  chemical  analyses  of  al- 
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kaloids  and  soft  drinks  for  about  nine  years.  I  don't 
know  whether  I  have  been  an  expert  all  that  time  or 
not.  Yes,  sir;  I  qualified  as  an  expert  while  I  was 
with  the  Government,  and  I  was  qualified  then  to 
do  this  kind  of  w^ork.  You  ask  how  often  I  got  sam- 
ples of  Coca-Cola  from  the  Coca-Cola  Company  to 
be  analyzed;  that  is,  samples  of  the  products  made 
by  the  Coca-Cola  Company  of  Atlanta,  Georgia; 
well,  I  don't  know  exactly^  perhaps  three  or  four 
times  a  year,  I  couldn't  say  absolutely.  I  only  get 
one  sample  at  a  time.  I  have  kept  that  up  since 
I  left  the  [1732]  Government  service.  It  has 
been  nearly  four  years  since  I  left  the  Government 
service.  You  say  that  would  be  about  twelve  sam- 
ples of  the  product  Coca-Cola  from  Atlanta,  Georgia, 
that  I  have  analyzed  in  that  time;  well,  I  don't 
know.  You  see  some  of  the  samples  that  are  sent 
to  me  are  Coca-Cola  and  it  is  rather  indefinite.  I 
have  seen  more  than  twelve  samples.  No,  it  is  not 
a  fact  that  the  Coca-Cola  Company  sends  me  at 
stated  intervels  samples  of  their  syrup  from  the 
factory  here  in  Atlanta  to  be  analyzed.  I  have  tes- 
tified in  behalf  of  the  Coca-Cola  Company  in  other 
suits,  I  guess,  about  four  times  that  I  can  think  of 
right  now.  You  ask  if  I  am  the  regular  chemical 
witness  they  call  on  to  testify  in  regard  to  samples 
they  get;  well,  they  call  on  me,  I  don't  know  whether 
I  am  a  regular  one  or  not.  I  don't  know  how  many 
times  Dr.  Capari  has  testified  for  them.  I  can  think 
of  three  cases  in  which  I  have  testified  for  the  Coca- 
Cola  Company,  namely,  I  testified  two  times  in  the 
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case  of  Coca-Cola  Company  against  the  Heinz  Cigar 
Company,  and  once  in  the  case  of  Coca-Cola  Com- 
pany against  Mycrantz  at  Columbus,  Ohio.  The 
Coca-Cola  Company  or  its  attorneys  or  agents  sends 
samples  of  syrup  to  me  to  be  analyzed  from  time  to 
time,  but  I  wouldn't  say  constantly.  The  number 
of  samples  they  send  me  a  year  to  be  analyzed  va- 
ries. Sometimes  they  send  me  a  couple  of  hundred, 
and  sometimes  not  so  many.  Yes^  sir;  I  said  when 
I  was  with  the  Government  I  did  work  in  alkaloids. 
I  consider  myself  fairl}^  qualified  in  that  respect. 
The  kinds  of  alkaloids  that  I  worked  with  were  co- 
caine, strychnine,  quinine,  alkalines,  cinchona,  nico- 
tine, conine,  pilocarpine,  morphine,  codeine,  heroin, 
narcotine,  and  other  opium  alkaloids.  [1733]  And 
hydrastin,  viburnum,  viberin,  and  anhalorne — prob- 
ably others.  You  ask  how  I  happened  to  quit  the 
service  of  the  Government  to  go  into  the  service 
of  the  Coca-Cola  Company. 

Mr.  HIRSCH.— We  object  to  that,  the  witness 
didn't  say  he  was  in  the  service  of  the  Coca-Cola 
Company  at  all,  but  said  he  has  been  with  the  Insti- 
tute of  Industrial  Research. 

I  am  not  in  the  employ  of  the  Coca-Cola  Com- 
pany. I  resigned  from  the  Government  to  take  a 
better  position — that  is  the  reason  I  resigned.  At 
the  Institute  of  Industrial  Research,  besides  the 
work  for  the  Coca-Cola  Company,  I  do  work  on 
anything  that  comes  in  the  way  of  commercial  re- 
search work,  analytical  line  of  work  in  research. 
For  instance,  I  take  labels  that  are  sent  in  by  firms 
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that  make  medicines,  and  go  over  them  to  see 
whether  they  comply  with  the  food  and  drugs  act, 
that  in  conjunction  with  the  competition,  by  which 
I  either  analyze  myself,  or  they  are  submitted  to 
me — and  I  report  as  to  their  compliance  with  the 
law  and  what  changes  ought  to  be  made  in  the  for- 
mula, and  the  same  in  regard  to  insecticides — we 
handle  a  good  deal  of  insecticide  work  and  advise 
as  to  the  proper  declaration  of  the  ingredients. 
Then  I  do  a  good  deal  of  work  in  developing  formu- 
las for  people  who  have  things  they  want  to  make — 
usually,  a  man  has  a  cosmetic  say,  or  an  ointment,  a 
mercurial  ointment,  or  cold  cream  he  is  not  satisfied 
with,  and  thinks  it  can  be  improved;  and  I  investi- 
gate that  and  see  what  can  be  put  in  it  to  improve 
it,  in  the  light  of  the  experience  I  have  gotten  in 
analyzing  similar  things.  And  then  manufacturing 
problems  come  up  in  connection  with  making  medi- 
cines, and  to  some  extent  food  products,  and  those 
we  take  up  as  they  come  up,  [1734]  depending 
on  what  they  are.  And  then  occasionally  I  got  toxi- 
cological  cases — the  investigation  of  stomachs  and 
commodities  used  in  attempting  to  poison  people  or 
animals,  usually,  which  have  been  poisoned,  and  de- 
termine whether  or  not  they  have  been  poisoned, 
and  the  cause.  In  other  words,  it  is  a  varied  line. 
That  is  my  work  at  the  institute.  The  work  of  the 
institute  itself  covers  quite  a  scope.  One  feature 
of  it  is  the  metallurgy  of  iron  and  steel,  with  which 
I  have  nothing  to  do.  Another  is  the  investigation 
of  paints,  in  fact  that  is  by  far  the  largest  investiga- 
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tion  that  is  carried  on  by  this  Institute  is  in  the 
line  of  paints,  and  they  have  one  entire  department 
devoted  to  paint  work.  Another  department  is 
given  up  to  mechanical  engineers  and  getting  up  of 
plans,  where  people  are  starting  in  with  new  plants, 
we  have  a  man  there  whose  sole  business  is  to  plan 
machinery,  and  we  employ  draftsmen  to  work  out 
the  details,  and  we  have  a  department  which  is  given 
up  exclusively  to  food  work,  with  which  I  collabo- 
rate. They  do  a  great  deal  of  work  on  alcoholic 
problems.  Then  they  have  a  road  materials  depart- 
ment, which  takes  up  the  investigations  of  cement, 
bitumen,  and  all  materials  they  use  in  making  roads, 
sidewalks  and  things  of  that  kind.  Those  are  the 
principal  departments.  I  am  what  they  call  the 
drug  department — drugs,  investigation.  I  am  the 
head  of  the  drug  investigating  department.  I  have 
assistants  in  that  department,  and  of  course,  do  not 
do  all  the  work  of  the  department  myself.  None  of 
my  assistants  however,  worked  on  these  samples 
sent  me  by  the  Coca-Cola  Company.  I  have  not 
been  [1735]  at  the  head  of  that  department  all 
the  time.  When  I  went  to  the  Institute  it  was  con- 
fined food  and  drugs  department,  and  I  worked  there 
perhaps  a  year  and  a  half  as  they  were  combined, 
and  then  they  split  the  department  and  gave  me 
the  drug  end  of  it.  But  we  yet  have  to  collaborate 
with  each  other.  No  one  collaborated  with  me  in 
my  investigation  of  these  samples  sent  by  the  Coca- 
Cola  Company.  The  Coca-Cola  Company,  or  its  at- 
torneys secured  my  services  about  six  months  after 
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I  left  the  Goverment's  employ.  The  way  I  hap- 
pened to  be  employed  in  this  kind  of  work  by  the 
Coca-Cola  Company  was  that  they  sent  me  some 
samples  to  analyze.  I  had  a  conference  with  the 
attorneys  and  they  arranged  for  me  to  do  this  kind 
of  work.  You  ask  if  I  have  any  idea  why  they  em- 
ployed me  on  this  particular  line  of  work;  I  think 
they  are  beter  qualified  to  answer  that  than  I  am,  in 
that  respect.  I  suppose  they  wanted  me. 

You  asked  me  to  explain  in  detail  how  I  deter- 
mined the  syrup  in  Plaintiff's  Rebuttal  Exhibit  No. 
131  was  not  Coca-Cola;  that  particular  sample  was 
different  from  Coca-Cola  in  its  percentage  of  caf- 
fein,  in  its  flavor  and  its  reaction  for  merchandise 
number  five.  That  is  all  I  determined.  Yes,  I 
did  determine  its  specific  gravity.  It  was  very  close 
to  Coca-Cola  in  that  respect.  The  percentage  of 
caffein  in  this  sample  was  .16.  The  reaction  for 
merchandise  No.  5  in  this  sample  differed  from  the 
Coca-Cola  test  in  that  the  color,  reaction,  and  pre- 
cipitate for  tannin  were  entirely  different  from  that 
gotten  for  tannin  in  merchandise  No.  5.  They  dif- 
fered in  color  and  in  their  character.  You  ask 
why  I  say  that  this  Exhibit  131  differs  from  Coca- 
Cola  because  [1736]  it  contains  .16%  caffein  com- 
pound; well,  I  arived  at  the  conclusion— I  didn't 
take  into  consideration  any  one  particular  constitu- 
ent, I  took  into  consideration  the  entire  result,  and 
that  feature  of  its  low  caffein  and  different  tannin 
reaction  showed  there  was  no  Coca-Cola  there  at  all, 
the  flavor  was  entirely  different,  and  it  is  unques- 
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tionably  not  Coca-Cola.  The  caffein  content  of 
Coca-Cola  is  .20%.  Of  course,  it  may  run  in  sam- 
ples from  .19%  to  .21%.  I  have  never  in  my  analy- 
ses of  Coca-Cola  syrup  discovered  a  greater  varia- 
tion in  its  caffein  content  than  from  .19%  to  .21%. 
I  have  never  discovered  lower  percentage  of  caffein 
in  Coca-Cola  syrup  than  .19%  and  have  never  dis- 
covered a  greater  percentage  of  caffein  in  Coca-Cola 
syrup  that  .21%.  I  am  asked  to  explain  in  detail 
the  method  by  which  I  determined  the  percentage 
of  caffein  content  in  Coca-Cola  syrup  manufactured 
by  the  Coca-Cola  Company  in  Atlanta,  Georgia ;  well, 
I  took  twenty-five  cubic  centimeters  of  syrup  meas- 
ured at  the  same  temperature  at  which  I  took  the 
specific  gravity,  which  is  twenty  degrees  centigrade, 
and  introduced  it  into  a  separatory  funnel.  A  sepa- 
ratory  funnel  is  a  piece  of  apparatus  shaped  some- 
thing like  a  pear  with  a  neck  and  bottom  with  a  stop- 
cock in  it,  the  opening  from  the  top,  at  which  there 
is  a  glass  stopper.  It  is  well  known  in  apparatus 
lore  as  a  separatory  funnel,  and  a  separator.  The 
object  of  this  apparatus  is  that  you  can  use  it  for 
separating  liquids,  for  any  alkaloid  work  you  have 
to  take  out  one  substance  from  another  by  what 
we  call  the  immiscible  solvents,  for  instance  chloro- 
form and  water  don't  mix,  and  by  the  use  of  an 
apparatus  of  this  kind,  you  can  put  them  together, 
manipulate  [1737]  them,  and  by  shaking  one  sol- 
vent will  draw  certain  ingredients  from  the  other, 
then  you  can  by  this  apparatus,  open  the  stopcock 
at  the  bottom  and  draw  out  which  liquid  you  want 
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and  then  add  more,  and  you  still  have  your  liquid 
on  top.  It  is  just  an  apparatus  made  for  conven- 
ience. Now,  I  have  got  twenty-five  cubic  centi- 
meters of  syrup  in  my  separatory  funnel.  I  add 
excessive  ammonia  water.  Fifty  cubic  centimeters 
of  chloroform  are  then  introduced  and  the  stopper 
is  inserted  in  the  separatory  funnel,  and  the  contents 
are  subjected  to  agitation,  that  is  to  say  it  is  shaken 
for  five  or  ten  minutes,  the  object  of  that  is  to  with- 
draw the  caffein  from  the  syrup,  leaving  the  sugar 
and  other  ingredients  behind.  Now,  to  be  specific, 
that  far  I  have  put  into  the  separatory  funnel 
twenty-five  cubic  centimeters  of  syrup,  then  to  that 
I  have  added  five  cubic  centimeters  of  ammonia  and 
fifty  cubic  centimeters  of  chloroform.  You  ask 
which  one  of  those  things,  the  ammonia  or  chloro- 
form is  the  caffein  is  the  caffein  extracting  agent; 
well,  it  is  the  chloroform.  After  agitating  this  mix- 
ture, as  above  stated,  and  after  allowing  the  agitated 
mixture  to  stand  sufficiently,  the  chloroform  settles 
out,  leaving  a  syrupy  aqueous  layer  on  top,  and 
when  there  is  no  longer  any  further  separation,  the 
chloroform  is  drawn  off  into  another  separatory 
funnel  and  kept  there  for  the  time  being.  Then 
fifty  cubic  centimeters  more  of  chloroform  are  intro- 
duced in  tte  container,  containing  the  syrupy  liquid 
and  that  shaking  process  is  repeated,  then  that  is 
drawn  off  and  the  same  thing  gone  through  with 
until  we  get  five  cubic  centimeters  and  a  fraction 
of  chloroform.  Then  those  are  combined,  and  the 
chloroform    is    distilled    off,     [173i8]     the    residue 
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which  is  left  contains  all  of  the  caffein.  That  is 
then  dissolved  in  dilute  hydrochloric  acid,  15  cubic 
centimeters  being  used — treated  with  twenty-five 
cubic  centimeters  of  iodine  solution,,  which  throws 
out  the  caffein  in  the  form  of  periodide,  and  the  flask 
allowed  to  stand  for  twenty-four  hours.  It  is  then 
filtered  from  the  flask  and  the  periodide  remains 
behind  on  the  floor.  It  is  washed  with  an  iodine 
solution  two  times  and  the  periodide  then  decomposed 
with  sulphurous  acid  and  water,  which  permits  the 
caffein  to  go  into  solution.  This  liquid  is  then  fil- 
tered into  a  separatory  funnel  and  neutralized  with 
ammonia,  and  shaken  out  five  times  with  chloroform 
similar  to  the  method  above  described.  The  com- 
bined chloroform  fractions  are  then  run  into  a  spe- 
cially pared  dish,  the  chloroform  evaporated  and 
the  residue  weighed,  giving  the  total  amount  of  the 
caffein  in  the  samples  contained  I  should  say  dried 
to  109  degrees  centigrade  to  a  constant  head,  and 
then  weighed.  When  I  put  the  twenty-five  cubic 
centimeters  of  syrup  in  the  separatory  funnel  and 
add  the  fifty  cubic  centimeters  of  chloroform  to  that, 
I  put  in  five  cubic  centimeters  of  ammonia,  in  order 
to  neutralize  the  phosphoric  acid.  The  phosphoric 
acid  has  to  be  neutralized  because  caffein  is  a  sub- 
stance which,  while  not  strictly  speaking  an  alka- 
loid, is  very  close  to  the  substance  known  as  true 
alkaloid,  and  does  to  an  extent  form  salts  with  acid. 
While  caffein  can  be  taken  out  from  acid  solutions 
with  chloroform,  it  comes  out  with  much  less  ease 
than  from  an  alkaline  solution,  hence,  the  neutral- 
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izing  of  the  acids.  Yes,  sir,  we  have  five  separate 
shakings  of  this  syrup  with  ammonia  and  chloro- 
form. I  put  the  five  separate  shakings  [1739] 
all  in  one  container — so  that  I  have  practically  two 
hundred  and  fifty  cubic  centimeters  of  chloroform 
with  that  receptacle.  In  the  separatory  funnel 
w^here  we  first  do  the  shaking,  the  chloroform  goes 
to  the  bottom  and  the  ammonia  stays  in  the  syrup. 
No,  the  chloroform  does  not  make  the  caffein  precipi- 
tate to  the  bottom,  it  does  not  precipitate,  it  dissolves 
it  out  of  the  syrup.  You  ask  if  it  draws  it,  as  it 
were,  from  the  mixture  into  the  syrup.  It  is  dif- 
fused all  through  the  chloroform,  is  not  concentrated 
in  one  place.  The  chloroform  does  not  extract  an}^- 
thing  else  from  the  syrup  besides  caffein  in  the 
case  of  genuine  Coca-Cola  syrup,  but  in  the  case  of 
any  of  these  other  products  I  have  analyzed  it  some- 
times does.  Just  what  it  draws  out  in  addition 
depends  on  what  is  used  in  making  these  syrups. 
It  is  apparent  that  in  some  instances  it  draws  out 
certain  things  from  the  fiavor,  that  has  happened 
in  some  instances — certain  rosinous  constituents, 
waxy  substances  of  unknown  determination.  I  have 
not  gone  into  that  to  find  out  what  they  are.  I  de- 
termined that  the  chloroform  extracted  those  parts 
or  ingredients  from  the  syrup  by  the  fact  that  on 
subsequently  dissolving  the  caffein  in  dilute  hydro- 
chloric acid,  previous  to  precipitating  with  iodine, 
the  substances  remained  undissolved,  and  further- 
more from  the  fact  that  by  weighing  the  residue, 
and  then   submitting  it  to  the  iodine  precipitation, 
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different  results  were  obtained  showing  there  was 
substances  present  which  were  not  caffein.  I  never 
analyzed  those  substances  to  determine  what  they 
were.  You  ask  how  I  know,  then,  that  these  sub- 
stances are  not  in  Coca-Cola;  because  I  am  able  to 
get  practically  the  same  results  by  weighing  the 
chloroform  residue,  the  amount  of  chloroform  and 
residue — and  also  by  submitting  it  to  this  [1740] 
iodine  purification ;  that  is,  may  get  the  same  results 
whether  you  do  it  one  way  or  the  other,  practically 
showing  there  is  nothing  appreciable  withdrawn. 
I  said  the  kind  of  substance  that  sometimes  comes 
out  with  the  chloroform  is  resinous  and  waxy  sub- 
stance. You  ask  if  anything  else  besides  that  comes 
out;  why,  I  have  never  determined,  I  don't  know 
really  what  does,  what  it  is,  just  has  that  general 
appearance.  It  was  something  I  was  not  interested 
in,  so  I  have  not  gone  any  further  with  it.  Its  color 
was  brown,  sometimes  white.  No,  it  was  not  in 
crystals.  It  was  a  hermorphorous  material,  that  is 
to  say,  noncrystalline.  No,  it  is  not  a  liquid.  It  is, 
for  instance,  a  substance  like  beeswax.  No,  I  did 
not  smell  it  to  see  what  it  smelled  like,  or  did  I  taste, 
nor  did  I  determine  just  what  it  was.  The  only 
thing  I  noticed  about  it  at  all  was  the  appearance — 
its  color,  and  the  character  of  the  substance,  that  is 
whether  it  was  liquid  or  not.  No,  I  did  not  feel  it 
to  see  whether  it  was  soft  or  hard.  How  did  I  know 
it  was  wax?  I  don't  know  that  is  was  wax; 
I  simply  say  it  was  of  a  waxy  and  resinous  appear- 
ance, and  I  didn't  determine  anything  more  about 
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it,  because  I  wasn't  interested  in  it.     I  don't  remem- 
ber whether  I  got  anything  like  that  from  Exhibit 
No.  113.     I  don't  remember  whether  I  got  anything 
like  that  from  any  of  these  exhibits  that  I  have  asked 
about.     I  did  not  make  a  test  of  that  sort  to  ascertain 
whether  or  not  the  substance  would  come  out  with 
the  chloroform  in  any  of  these  exhibits.     That  sub- 
stance I  have  been  talking  about  is  the  only  thing 
that  chloroform  takes  out  in  addition  to  the  caffein. 
This  is  a  rosinous,  waxy  substance  which  comes  out 
wdth  the  chloroform,  and  would     [1741]     have  any 
effect  whatever  on  the  power  of  the  chloroform  to 
extract  the  caffein.     The  chloroform  would  extract 
the  caffein  absolutely  the   same^ — same  quantity  of 
caffein  when  it  extracts  that   waxy,    resinous   sub- 
stance as  it  does  when  it  does  not  extract  that.     And 
there  is  no  chance  for  the  caffein  which  is  extracted 
by  the  chloroform  to  be  either  increased  or  decreased 
by  reason  of  the  extraction  also  of  this  waxy,  ros- 
inous substance.     In  other  words,  the  first  shaking 
of  chloroform  and  ammonia  with  this  syrup  would 
get  out  exactly  the  same  quantity  of  caffein  when 
the  waxy,  rosinous  substance  was  not  extracted  by 
chloroform  as  was  when  the  rosinous  waxy  substance 
was  not   extracted  in  the  chloroform.     The  caffein 
would  be  there,  but  of  course,  you    understand    if 
you  want  to  weigh  that  waxy  residue  in  there,  you 
w^ould  get  a  higher  percentage  of  caffein  with  the 
result.     That  is  why  I  put  it  through  the  iodine  puri- 
fication— to    eliminate    those    substances — but    the 
amount  of  caffein  in  there  would  come  out  of  the 
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evaporation  or  what  else  was  in  there^  it  would  all 
come  out  just  the  same.  This  waxy,  rosinous  sub- 
stance has  absolutely  no  effect  whatever  upon  the 
caffein  in  solution  with  chloroform.  I  know  that 
because  the  chloroform  which  removes  the  caffein 
from  the  solution  under  those  conditions  always 
absolutely — does  not  make  any  difference  whether 
there  is  anything  else  in  there  or  not.  It  may  bring 
that  along,  too,  but  it  will  get  all  the  caffein.  There 
is  no  effect  with  this  rosinous  substance,  upon  the 
caffein  with  solution  of  chloroform.  It  is  an  inert 
material  which  does  not  dissolve  in  water,  and  vou 
can  get  the  same  amount  of  caffein  whether  it  is 
there  or  not,  by  the  same  process.  It  has  no  capacity 
'[1742]  to  absorb  any  of  the  caffein,  nor  has  it  any 
capacity  to  dissolve  with  the  caffein  and  increase  its 
weight.  Now,  after  this  chloroform  solvent  con- 
taining the  caffein — ^that  is  these  five  shakings  of 
chloroform  with  the  syrup — are  put  into  this  con- 
tainer, immediately  after  that  the  chloroform  is  dis- 
tilled off,  and  the  chloroform  solution  is  then  in  what 
we  call  a  distilling  flask  which  holds  about  500'  cubic 
centimeters.  Heat  is  applied  and  the  chloroform 
goes  off  in  the  form  of  vapor,  up  through  a  little 
tube  that  is  inserted  in  the  neck  of  the  flask  through 
a  condensing  worm  surrounded  with  cold  water, 
the  chloroform  contained  in  that  bottle  and  that  is 
continued  until  the  chloroform  is  entirely  driven 
off.  The  heat  is  applied  by  the  ordinary  Bunson 
furnace,  and  it  takes  perhaps  fifteen  minutes,  I 
never  timed  it,  for  the  chloroform  to  be  driven  off. 
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I  determined  that  all  of  the  chloroform  is  driven 
off  by  looking  at  it,  and  also   by   smelling  it.     If 
there  is  any  chloroform  left  you  can  tell  it.     You 
simply  take  off  the  top  of  the  flask  when  the  chloro- 
form is  driven  off,  simply  remove  it  and  take  out 
the  neck,  the  stopper  contains  a  little  tube — and  you 
can  smell  it,  or  look  at  it  if  it  is  dry  and  there  is  no 
odor  of  chloroform,  the  chloroform  is  gone.     There 
will  not  be  any  chloroform  odor  sticking  to  the  sides 
of  it,  the  chloroform  is  in  very  small  quantities. 
Now,  after  the  chloroform   is    driven  off,  the  only 
thing  that  is  left  in  that  glass  is  caffein,  and  these 
impurities  I  speak  of,  in  case  they  are  present  in 
the  syrup.     The  caffein  left  is  in  the  form  of  white 
ciystals;  I  don't  remember  what  the  weight  of  the 
caffein  is  that  is  left  there  after  this  250  cubic  centi- 
meters   of   chloroform    solution  is  driven  off.     No, 
sir,  the  caffein  content  of  Coca-Cola  syrup     [1743] 
does  not  vary.     I  do  not  know  what  the  weight  of 
the  caffein  that  is  extracted  from  twenty-five  cubic 
centimeters   of   Coca-Cola  syrup  is.     Yes,  sir,  it  is 
not  weighed  at  that  point,  because  it  is  inconvenient 
in  the  receptacle  it  is  in.     I  could  dissolve  it  out  in 
a  little  chloroform  if  I  wanted  it  at  that  particular 
point,  but  as  I  explained,  I  add  a  little  acid  and 
precipitate  that  iodine  solution.     I  don't  turn  it  up 
a  little  and  drop  it  out  because  it  is  stuck  to  the  bot- 
tom of  the  flask.     You  couldn't  get  it  all  out  that 
way,  it  wouldn't  be  a  chemical  analytical  possibility 
to  get  it  all  out,  and  that  is  why  I  add  all  these  other 
ingredients  to  it,  to  get  it  out  of  the  flask  and  purify 
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it.  Of  course,  that  is  the  general  process  with 
straight  Coca-Cola.  You  can  dissolve  it  out  with 
the  chloroform  into  a  small  dish  containing  about 
one  hundred  cubic  centimeters  and  evaporate  the 
chloroform  away.  Now,  after  driving  off  the  chloro- 
form, I  then  add  more  chloroform  to  it,  and  go 
through  the  process  again  and  then  just  pour  it  out 
in  a  dish  again  and  let  it  evaporate.  You  could  take 
this  250  cubic  centimeters  of  chloroform  solution, 
pour  it  in  a  flat  receptacle  and  evaporate  the  chloro- 
form out,  but  for  economical  purposes,  if  you  are 
running  a  good  many  samples,  it  is  well  to  recover 
your  solvent  and  use  it  over  again — that  is  just  for 
convenience.  I  add  twenty-five  cubic  centimeters 
of  chloroform  to  get  all  the  caffein  out  of  the  flask. 
That  takes  all  the  chloroform  out.  You  ask  why, 
then,  it  is  necessary  to  add  two  hundred  and  fifty 
cubic  centimeters  of  chloroform  to  the  syrup  to  get 
the  caffein  out  of  that ;  well,  that  is  a  law  of  physical 
chemistry  that  it  is  a  little  difficult  to  explain,  but 
it  is  a  fact  [1744]  when  your  caffein  is  dissolved 
in  a  liquid  you  cannot  get  it  all  out  with  twenty-five 
cubic  centimeters  of  chloroform.  It  will  not  all 
come  out  at  one  extraction.  Probably  by  your  first 
fifty  cubic  centimeters  you  get  ninety  per  cent  of 
your  chloroform,  probably  by  the  next  one  you  get 
out  half  of  what  is  left,  and  by  the  time  you  get  your 
third  fifty  cubic  centimeters  thoroughly  shaken  out, 
you  have  got  almost  all.  But  I  alw^ays  put  in  two 
more  for  good  measure.  I  don't  know  how  much 
caffein   fifty    cubic    centimeters  of  chloroform  will 
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hold.     No,  twenty-five  cubic  centimeters  of  chloro- 
form would  not  do  the  extraction  as  well  as  fifty 
cubic  centimeters  at  a  shaking,  for  this  reason ;  that 
you  have  twenty-five  cubic  centimeters,  and  it  will 
form  an  emulsion,  which  is  difficult  to  separate,  so 
for    convenience  we  have    adopted  the  use  of  fifty 
cubic  centimeters.     An  emulsion  is  a  very  trouble- 
some mixture  of  two  liquids  which  are  difficult  to 
separate;  that  is,  if  you  have  got  chloroform  and 
an  aqueous  liquid  in  proper  proportions  and  shake 
them,  you  get  a  milky  looking  mixture  which  is  very 
slow  in  separating — that    is    the    aqueous  liquid  is 
slow  in  separating  out  on  top,  and  the  chloroform 
in  coming  out  below\     That  is  what  we  call  an  emul- 
sion.    In  other  words,  it  takes  twice  as  much  chloro- 
form in  volume  as  there  is  syrup  in  order  to  make 
the  chloroform  go  to  the  bottom  of  Coca-Cola  syrup, 
the  chloroform  is  heavier  than  the  syrup.     You  ask 
why  I  add  twenty-five  cubic  centimeters  of  chloro- 
form to  this  caffein  crystals  in  the  bottom   of   the 
flask,  and  you  ask  why  I  couldn't  add,  say  ten  cubic 
centimeters  of  chloroform.     As  a  matter  of  fact  that 
is  what  I  do  in  the  first  place,  but  I  add  twenty-five 
cubic  centimeters  of  chloroform  altogether     [1745] 
for  this  reason :   The  first  ten  cubic  centimeters  will 
dissolve  the  caffein  and  you  pour  that  out,  but  there 
is  always  a  little  of  the  chloroform  solution  which  re- 
mains adhering  to  the  sides  of  the  flask,  and  which 
won't  pour  out.     It  is  like  any  liquid  in  a  container, 
you  can  pour  out  practically  all  of  it,  but  there  is  a 
little  left,  and  of  course  that  which  is  left  contains  a 
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little  caffein  dissolved  in  it,  and  will  not  evaporate — 
it  leaves  the  caffein  behind  when  it  evaporates,  so 
yon  can  see  it  there — you  don't  get  it  all  out,  so  by 
adding  another  ten  cubic  centimeters   and   shaking 
it  around  in  there  you  can  wash  that  all  out,  and 
then  five  more  cubic   centimeters   for   good  meas- 
ure to  get  it  all  out,  and   then    you    add — perhaps 
half  a  cubic  centimeter  less,  and  then  your  flask  is 
perfectly  clear.     It  is  just  a  mechanical  convenience. 
Now,  I  take  these  twenty-five  cubic  centimeters  of 
chloroform  which  at  this  time  contains  nothing  but 
caffein  and  put  them  in  a  pan-like  receptacle  and 
let  it  evaporate,  and  then   that    leaves   the    caffein 
crystals  again  in  crystalized  form.     I  then  dry  the 
caffein  crystals  at  100  degrees  centigrade  first,  and 
that  drives  off  all  of  the  remaining  chloroform  that 
might  be  left.     In  drying  the  caffein  crystals,  I  put 
them  in  a  little  oven  that  is  heated  to  a  convenient 
temperature  and  which  maintains  the  same  uniform 
temperature.     Now,  after  heating    and    driving  off 
the  residue  of  the  chloroform,  the  caffein  crystals 
still  adhere  to  the  receptacle.     Just  as  they  did  in 
the  flask.    But  we  weigh  them  then  in  that  receptacle. 
A  less  amount  of  heat  than  100  degrees  centigrade 
would  drive  off  the  chloroform  just  as  well,  but  we 
have  a  constant  temperature  oven  in  our  laboratory 
i[1746]     running  all  the  time  at  100  degrees  centi- 
grade, and  there  is  no  reason  why  we  should  not 
use  that,  and  then  if  there  is  any  moisture    which 
might  possibly  have  adhered  to  the  chloroform  got- 
ten into  the  flask,  and  perhaps  been  taken  up  and 
then  that  is  driven  off— it  is  just  provided  for  that 
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contingency  in  analytical  work.     We  have  provided 
for  a  lot  of  analytical  work  that  don't  always  hap- 
pen, but  we  have  to  provide  for  them  just  the  same. 
This  heat  of  100  degrees  centigrade  is  applied  to  this 
mixture  of  chloroform  and  caffein  for  about  an  hour. 
We  then  take  the  caffein  out  and  let  it  cool  in  a 
desiccator.     When  the  caffein  is  in  the    oven  it  is 
on  a  little  tray.     The  heating  of  the  caffein  of  sub- 
jecting it  to  this  100  degrees  heat  for  an  hour  has 
no  effect  whatever  on  the  caffein.     The  hard  crystals 
stick  to  the  bottom  of  the  tray.     I  don't  know  why 
they  stick,  but  that  is  just  a  property    of    caffein. 
You  can  tape  it  off,  but  in  doing  so  it  will  break. 
You  ask  if  you  just  take  caffein  crystals    and   set 
them  down  on  a  tray  or  pan,  if  they  would  stick  to  it ; 
well,  that  is  very  doubtful.     You  say  that  then  the 
heat  has  an  effect  on  the  crystals  to  make  them  stick 
to   the    tray.     Well,  I  don't  know,  I  wouldn't  say 
that  it  would,  they  don't  ordinarily  stick  to  what- 
ever you  put  them  on  to,  not  when  you  take  them 
in  the  crystalline  form  and  put  them  on  something ; 
as  you  just  remember  you  are  recovering  these  fr(»m 
a  solution  and  when  you  recover  a  thing  from  a  solu- 
tion and  when  you  take  it  out  in  a  dry  state  and 
put  it  on  something,  you  have  very  different  condi- 
tions and  in  one  case,  you  will  always  have  something 
sticking  to  the  container,  and  the  others  you  won't — 
unless  of  course  it     [1747]     wet.    You  ask  what 
is  the  form  of  the  caffein  when  it  is  in  this  chloro- 
form solution;  and  you  say,  of  course,  it  is  not  a 
crystalline  form,  then;  I  don't  know  what  you  would 
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say  about  that,  you  cannot  tell  that,  of  course, — just 
from  its  solution.     I  don't  know  whether  or  not  the 
process  of  crystallization  of  the  caffein  causes  it  to 
adhere    to    the    tray  on  which  it  is  evaporated.     I 
then  take  that  little  tray  out  of  the  oven  which  now 
contains  nothing  but  caffein  crystals  and  weigh  that. 
I  previously  weighed  the  tray  on  which  the  caffein 
is  placed.     I  said  a  special  pared  container,  pared 
means   that   it   has   been   previously   weighed.     In 
w^eighing  this  we  use  what  w^e  call  an  analytical  bal- 
ance, sensitive  to  a  tenth  of  a  milogram.     It  is  a 
very  carefully  balanced  apparatus   which   oscilates 
on  a  knife  edge.     It  has  a  beam  running  across  and 
the  caffein  is  put  on  one  side  and  the  weights  on 
the  other.     When  the  caffein  is  being  weighed  it  is 
placed  in  a  glass  beaker,  and  that  is  what  the  caffein 
is  in  when  it  is  placed  in  the  oven.     Of  course,  the 
glass  is  heated  to  100  degrees  centigrade  also  when 
it  is  in  the  oven,  but  that  heat  wouldn't  have  any 
effect  on  the  glass.    No,  the  heat  of  the  glass  would  not 
tend  to  heat  the  caffein  to  a  greater  degree  of  heat  than 
100  degrees  centigrade.    Now,  that  is  as  far  as  I  go  in 
the  process  of  determining  the  caffein  in  Coca-Cola 
syrup,  and  the  caffein  in  Coca-Cola  syrup  is  never  less 
than  .19%  and  never  greater  than  .21%.     I  mean  by 
that  nineteen-hundredths  per  cent  and  twenty-one- 
hundredths  per  cent  of  caffein.     I  don't  mean  how 
many  grains  of  caffein  .19%  of  1%  would  be,  because*  I 
don't  know  what  the  weight  in  the  residue — you  see  I 
give  the  weight  and  figures  percentages,   I  don't 
[1748]   know  what  those  weights  are.    They  are  deter- 
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mined  in  milograms,  but  just  what  that  is  I  don't 
know.  I  cannot  tell  you  the  actual  weight  of  any  of  the 
caffein  that  I  have  extracted  fromany  of  the  samples, 
either  the  Coca-Cola  syrup  or  any  of  these  exhibits  I 
have  analyzed.  You  ask  me  to  tell  you  how  I  trans- 
posed the  weights  into  percentage.  Well,  I  know  that 
I  take  twenty-five  cubic  centimeters  of  my  syrup  and 
I  have  my  specific  gravity  taken  at  the  same  tem- 
perature that  I  measure  my  test.  Hence,  by  multi- 
plying the  volume  by  the  specific  gravity  and  divid- 
ing the  w^eight  of  the  caffein  by  that,  and  pointing 
off  the  proper  number  of  decimal  places,  you  get  the 
percentage.  No,  I  did  not  weigh  the  twenty  cubic 
centimeters  of  syrup,  either  before  extracting  the 
caffein  or  afterwards.  I  measured  it^ — measured  it 
before  I  began  the  analysis  to  determine  that  it  w^as 
twenty-five  cubic  centimeters.  I  did  determine, 
however,  the  specific  gravity  of  this  twenty-five  cubic 
centimeters  of  Coca-Cola  syrup  before  extracting  the 
caffein.  The  specific  gravity  is  determined  by  an 
apparatus  called  the  pycnometer.  This  is  a  flask 
fitted  with  a  thermometer,  and  in  it  is  introduced  the 
syrup  which  has  been  adjusted  approximately  to  the 
temperature  at  which  the  specific  gravity  is  taken. 
Now,  the  specific  gravity  of  course  varies,  depending 
upon  the  temperature.  The  temperature  of  the 
syrup  is  then  brought  up  in  the  pycnometer,  or 
brought  down,  whichever  the  case  may  be,  to  the 
temperature  at  which  it  is  desired  to  take  the  specific 
gravity,  which  in  all  instances  was  twenty  degrees 
centigrade.     The    whole    apparatus,    including   the 
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syrup,  was  then  allowed  to  go  the  temperature  of  the 
room,    and    weighed.     Previous  to  that,  of  course, 
the  weight  of  the  pycnometer  had  been  determined, 
and  by  subtracting  the  weight     [1749]     of  the  pyc- 
nometer from  the  combined  weight  of  the  pycnome- 
ter and  the  syrup,  the    weight  of  that  volume    of 
syrup    at    that    temperature  is  obtained.     Then    I 
weigh  pure  distilled  on  this  same  pycnometer,  at  that 
temperature,  twenty  degrees  centigrade — determined 
by   the   same   method.     By   dividing  the  weight  of 
the  syrup  by  the  weight  of  the  water  you  get  the 
specific   gravity.     I  heat  the  syrup   first  to  twenty 
degrees  centigrade  and  then  let  it  cool  to  the  temper- 
ature of  the  room,  for  this  reason :  the  scale  or  bal- 
ance  of  course  will  vary  in  different  seasons  of  the 
year,  according  to  the  temperature  obtained  at  that 
particular  time,  and  the  sensitiveness  of  the  balance 
would  depend  upon  the  temperature,  and  if  you  try 
to  weigh  something  that  has  a  different  temperature 
from   the    balances,    you    cannot  get  a  satisfactory 
weight,  it  will  oscillate  more  or  less,  and  you  cannot 
get   constant   figures.     You   cannot  get  an  absolute 
accurate  balance — simply   a  physical  phenomenon, 
that  is  all.     In  other  words,  you  have  your  pycnome- 
ter and  syrup  at  the  safe  temperature  at  the  time 
of  weighing,  and  the  same  results  will  obtain,  and 
you  can  determine  the  same  as  to  its  specific  gravity 
if  the  syrup  and  pycnometer  were  both  at  lOOi  de- 
grees centigrade,  or  both  at  1  degree  centigrade  each^ 
provided  you  weigh  your  water  at  the  same  tempera- 
ture.    Your  water  must  also  be  at  the  same  tempera- 
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ture.  It  makes  no  difference  what  the  temperature 
is  so  long  as  all  three  of  those  are  at  the  same  tem- 
perature. Of  course,  what  I  have  done  here  was  to 
adjust  everything  at  twenty  degrees,  because  that 
is  normal  average  temperature  of  our  climate.  At 
the  time  I  did  the  weighing  the  syrup  was  prob- 
ably not  at  twenty  degrees  centigrade.  That,  how- 
ever, has  no  effect  on  the  volume  because  the  [1750] 
pycnometer  is  so  arranged  that  any  increase  or  de- 
crease in  volume  is  kept  right  there  in  the  pycno- 
meter, that  is,  if  the  temperature  rises  and  the  liquid 
expands  a  little  bit,  there  is  a  little  overflow  chamber 
to  the  neck  of  the  pycnometer  which  takes  care  of  it, 
and  of  course  if  it  is  cooler  and  contracts  it  goes 
down  in  the  pycnometer  a  little  further,  that  is  all. 
Of  course,  you  could  take  the  pycnometer  and  the 
water  and  the  syrup  in  the  temperature  of  the  room 
and  simply  weigh  them  that  way  without  treating 
any  one  of  them,  if  you  wanted  to,  but  we  are  after 
concordant  results,  in  our  analytical  work,  so  we 
always  adjust  to  a  definite  standard.  I  said  the  tem- 
perature does  not  make  any  difference  after  you  have 
adjusted  it  to  twenty  degrees  centigrade.  After  you 
get  it  in  there  and  adjust  it  to  twenty  degrees  in 
volume,  I  should  say  the  volume  at  twenty  degrees — 
then  it  does  not  make  any  difference  what  the  tem- 
perature is,  when  you  make  the  weighing  finally.  In 
this  connection  I  determined  the  specific  gravity  of 
Coca-Cola  syrup  to  run  from  1.253  to — I  will  have 
to  refresh  my  memory  a  little  on  that — 1.263.  The 
reason  for  that  difference  is  this,  when  the  syrup  is 
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fresh  made,  the  sugar  is  in  the  form  of  sucrose,  but 
on  standing  in  acid  solution,  hydrolysis  takes  place — 
that  is,  a  molecule  of  sucrose  is  converted  into  its 
chemical  constituent,  you  might  call  them,  and  a 
molecule  of  water  is  added  to  it,  giving  you  one  mole- 
cule of  dextrose,  and  one  of  levulose,  or  what  is 
known  as  invert  sugar.  That  one  molecule  of  water 
w^hich  is  taken  up  by  the  sugar  produces  a  slight  con- 
traction in  the  volume  of  the  whole  commodity  and 
thereby  raises  the  specific  gravity.  That  is  why  I 
say  the  specific  gravity  [1751]  varies  from  1.253 
to  1.263,  something  like  that.  1.263  is  the  highest 
specific  gravity,  that  means  it  is  heavier  than  1.253. 
.When  the  syrup  is  fresh  it  is  a  lower  specific  gravity 
than  when  it  has  stood  for  some  time.  After  it 
stands  the  sugar  undergoes  this  process  and  absorbs 
this  water  and  makes  it  heavier.  I  have  not  deter- 
mined the  minimum  time  it  takes  to  increase  the  spe- 
cific gravity  of  fresh  syrup  from  1.253  to  1.263,  but 
probably  it  would  reach  that  in  a  month  or  two — I 
know  you  could  in  three  months.  I  don't  know  defi- 
nitely whether  you  could  get  it  in  less  time  than  that 
or  not — you  wouldn't  get  it  in  a  day  or  two,  I  know 
that — you  might  get  it  in  two  weeks,  but  ordinarily 
it  is  a  slow  process.  I  don't  know  how  many  samples 
of  Coca-Cola  that  has  been  fresh  made  I  have  ever 
analyzed,  I  couldn't  say.  You  ask  if  I  have  analyzed 
as  many  as  100.  I  don't  know  that  I  could  say  that. 
You  ask  if  I  have  analyzed  any  samples  of  Coca- 
Cola  syrup  that  has  been  freshly  made.     Yes,  sir,  I 
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have  analyzed  those  in  my  own  laboratory  in  the  last 
three  or  four  years,  that  is  about  as  near  as  I  could 
say.     I  knew  it  was  fresh  made,  because  it  had  been 
sent  me  from  the — no,  not  the  factory — well,  I  won't 
say  no,  because  I  have  had  a  few,  mostly  from  Balti- 
more.    The  only  way  I  had  of  knowing  it  was  fresh 
made  was  from  what  somebody  told  me.     That  part 
of  my  testimony  and  my  analyses  thereof  was  based 
absolutely  on  hearsay  testimony.     I  have  never  taken 
any  syrup  that  has  just  been  made  out  of  the  vat 
where  it  was  made  and  analyzed  it.     I  have  never 
taken  any  Coca-Cola  syrup  which  I  myself  saw  made 
by  the  Coca-Cola  Company  and  analyzed  it.     The 
only  way  I  know  that  the  Coca-Cola  syrup     [1752] 
which  I  have  analyzed  was  Coca-Cola  syrup,  was 
from  what  somebody  told  me.     I  don't  know  how 
many  samples  of  Coca-Cola  syrup  I  have  analyzed  as 
to   specific   gravity   and   caffein   content,   before   I 
reached  the  conclusion  that  Coca-Cola  syrup  did  not 
vary  in  those  two  respects  beyond  my  figures  which  I 
have  given.     I  came  to  that  conclusion  some  time  in 
the  course  of  the  investigation,  but  just  the  precise 
point,  I  don't  know,  I  couldn't  say.     I  don't  know, 
I  am  sure,  whether  it  was  before  or  after  I  had  be- 
gun  doing  work  for  the   Coca-Cola   Company.     I 
wouldn't  want  to  answer  that,  because  I  don't  know. 
Yes,  sir ;  I  have  discussed  the  method  of  getting  the 
caffein  content  from  this  character  of  syrup  and  get- 
ting the  specific  gravity  of  this  character  of  syrup 
with  Dr.  Capari  of  St.  Louis.     I  do  not  think  I  dis- 
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cussed  the  method  with  him  prior  to  the  time  I 
arrived  at  the  conclusion  that  Coca-Cola  syrup  is 
practically  uniform  in  those  respects,  did  not  vary 
any  more  than  the  figures  I  have  given.  I  am 
measurably  certain  of  that,  I  don't  think  Capari  and 
I  ever  discussed  the  method  until  last  winter,  but  I 
came  to  the  conclusion,  I  know,  before  that.  I  had 
always  pursued  the  same  course  prior  to  that  time 
in  determining  its  specific  gravity  and  caffein  con- 
tent. This  method  which  I  have  pursued,  has  been 
each  time  carefully  and  painstakingly  pursued  as  I 
have  outlined  in  my  deposition.  I  don't  remember 
ever  to  have  found  in  any  of  the  analyses  I  have  ever 
made  of  Coca-Cola  syrup  at  any  time  that  its  spe- 
cific gravity  was  less  than  1.253.  I  keep  a  record  of 
all  analyses  of  Coca-Cola  syrup  that  I  make,  and  I 
have  them  at  various  places,  but  I  have  none  of  them 
with  me  here,  except  as  to  [1753]  the  specific  ex- 
hibits in  this  case.  I  don't  remember  ever  to  have 
found  the  specific  gravity  of  Coca-Cola  syrup  to  have 
been  greater  than  1.263  in  any  of  the  analyses  of  that 
syrup  I  have  ever  made — that  is,  Coca-Cola  foun- 
tain syrup.  Of  course,  in  the  fourth  place  there  may 
have  been  some  little  variation,  but  I  don't  remem- 
ber. After  you  get  beyond  the  second  and  third 
place,  the  variation  in  figures  does  not  mean  very 
much,  because  there  is  always  a  personal  equation 
which  may  be  the  cause  of  some  little  error  creeping: 
in.  A  variation  of  one  unit  in  the  second  decimal 
place  would  be  a  material  variation  of  the  specific 
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gravity  of  syrup  of  this  character  beyond  the  limit 
I  gave — it  is  not  in  this  case.  A  variation  between 
1.253  and  1.263  is  not  a  material  variation  in  the  spe- 
cific gravity  of  the  syrup.  It  would  be  a  material 
variation  if  one  analyses  determined  the  specific 
gravity  of  the  syrup  to  be  1.243  and  another  1.263. 
The  difference  of  tw^o  points  in  the  second  decimal 
place  would  be  of  material  variation  in  a  place  like 
that.  Anything  below  1.25  or  anything  above  1.26 
would  be  a  material  variation.  If  the  specific 
gravity  of  one  sample  of  syrup  was  1.250  and  of  an- 
other 1.263,  the  variation  between  the  two  samples 
would  not  be  very  material.  You  ask  if  it  would  be 
material  or  immaterial ;  I  am  not  quite  clear  in  my 
mind  as  to  the  meaning  of  the  term  '^material" 
there;  as  I  explained  the  low^est  specific  gravity 
might  be  due  to  the  presence  of  inert  sugar  and 
higher  due  to  the  fact  that  it  had  been  converted  and 
in  that  change  there  is  no  material  difference.  If 
on  the  other  hand,  the  1.250  was  the  final  specific 
gravity,  there  would  be  a  material  difference.  Now, 
suppose  a  sample  [1754]  of  fresh  syrup  had  a 
specific  gravity  of  1.240,  the  specific  gravity  of  an- 
other sample  of  syrup  which  was  a  month  or  two  old 
had  a  specific  gravity  of  1.253;  I  think  that  would  be 
a  material  variation  in  the  specific  gravity,  and  I 
don't  quite  think  you  could  quite  get  that  difference 
if  you  had  a  1.240  for  your  original.  I  don't  see  how 
it  could  go  up  to  1.26,  with  my  experience  with 
syrups.     If  one  sample  of  syrup  analyses  shows  a 
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specific  gravity  of  1.240  and  another  sample  shows 
1.263,  then  my  conclusions  from  that  fact  based  on 
my  own  experience  would  be  that  the  two  samples 
were  not  made  in  the  same  manner.  I  cannot  con- 
ceive that  there  could  possibly  any  mistake  about 
that.  In  all  my  analyses  of  Coca-Cola  syrup  during 
the  nine  years  I  have  been  analyzing  this  syrup,  I 
don't  remember,  ever  at  any  time,  to  have  ascertained 
the  specific  gravity  of  Coca-Cola  syrup  to  be  less  than 
1.253  and  if  I  had  ascertained  it  to  be  less  than  that 
I  think  I  would  have  remembered  it.  You  ask  if  I 
had  found  it  to  be  less  than  1.253,  and  if  there  was 
in  fact  a  variation  in  the  specific  gravity  of  genuine 
Coca-Cola  syrup  from  1.240  up  to  1.263,  would  my 
conclusion  still  be  that  Coca-Cola  syrup  was  prac- 
tically uniform  as  to  specific  gravity  and  that  there 
was  no  material  variation  in  the  syrup  as  to  its  spe- 
cific gravity;  well,  I  know  that  I  never  found  Coca- 
Cola  down  to  1.240^ — I  can  answer  that  I  never  have 
found  one  as  low  as  that.  You  ask  what  is  the  lowest 
I  have  ever  found  it.  Well,  I  say  I  don't  remember 
ever  finding  anything  below  1.25 ;  in  fact  I  am  quite 
sure  I  never  have.  You  ask  if  I  have  ever  found  it 
as  low  as  1.227;  I  don't  remember,  I  don't  think  I 
have  ever  found  it  as  low  as  1.241.  You  ask  if  I  had 
[1755]  found  it  as  low  as  that  would  I  say  then  that 
Coca-Cola  syrup  was  practicall}^  uniform  as  to  speci- 
fic gravity  and  has  no  material  variation  as  to  its  spe- 
cific gravity;  well,  I  should  say  that  was  more  varia- 
tion than  there  could  be  for  a  constant  syrup — 1.24 
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to  1.26  is  quite  a  variation.  I  could  not  say  that  the 
syrup  was  uniformly  the  same  as  to  specific  gravity 
if  it  had  that  variation.  You  ask  if  I  would  say  that 
such  variation  was  a  material  variation  as  to  its  spe- 
cific gravity;  well,  you  are  getting  pretty  close  to  a 
material  variation — I  don't  know  whether  I  would 
say  it  was  material  or  not.  You  ask  if  I  could  form 
any  reasonable  rational  conclusion  at  all  from  the 
specific  gravity  of  a  syrup  that  varied  to  that  extent 
in  its  specific  gravity ;  and  another  syrup  with  which 
it  was  compared,  as  to  which  was  which;  I  couldn't 
say — I  wouldn't  form  any  conclusion  from  the  spe- 
cific gravity  alone.  You  ask  if  that  variation  in  the 
specific  gravity  would  be  one  indication  to  my  mind 
that  the  two  syrups  w^ere  not  made  the  same  way; 
well,  I  won't  admit  that  there  is  any  such  variation 
as  that  in  Coca-Cola,  I  won't  admit  that  it  ever  goes 
to  1.24.  You  ask  if  I  would  admit  it  ever  goes  to 
1.24,  if  anything  in  the  third  decimal  place  as  1.241 
to  1.249 ;  well,  that  nine  you  see,  there  you  are  get- 
ting pretty  close  to  1.25 ;  even  1.25  is  pretty  low,  and 
I  wouldn't,  as  a  chemist,  ever  form  any  conclusions 
from  the  specific  gravity  alone.  Well,  it  is  one  of 
the  tests,  yes,  sir.  I  could  not  base  a  rational  con- 
clusion from  one  form  of  a  test  on  a  syrup  that  varied 
in  specific  gravity  from  1.241  to  1.246.  You  say 
suppose  I  made  a  syrup  always  according  to  the  same 
formula  and  I  discovered  [1756]  that  one  batch 
of  the  syrup — I  couldn't  state  how  old  it  was,  was 
1.24 — something,   and  another  batch   of  the   syrup 
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without  knowing  how  old  it  was — was  1.25 — some- 
thing, suppose  I  discovered  these  were  two  samples 
which  I  didn't  know  where  they  came  from,  whether 
out  of  the  same  container  or  not,  or  how  old  they 
were;  and  you  ask  what  conclusion  I  would  form 
from  that  fact;  well,  if  I  had  two  samples  one  test- 
ing 1.24  and  the  other  1.26,  I  would  say  that  they 
were  not  from  the  same  batch,  in  the  first  place,  not 
the  same  product;  and  I  should  ordinarily  conclude 
that  one  had  more  sugar  than  the  other  one  did. 
Aside  from  the  change  in  the  chemical  process  of  the 
sugar  after  a  batch  of  S3rrup  has  been  made  and  al- 
lowed to  stand,  the  difference  in  the  composition — 
the  sugar  content — would  add  to  or  detract  from  the 
specific  gravity  of  a  syrup  of  this  character.  As- 
suming that  the  general  composition  was  the  same^ 
the  difference  in  any  of  the  other  components  should 
not  add  to  or  detract  from  the  specific  gravity.  If 
a  little  more  water  was  added  to  one  than  to  the 
other,  that,  of  course,  would  make  less  sugar.  If 
one  sample  had  more  of  the  phosphoric  acid  than  the 
other,  that  would  affect  the  specific  gravity  very 
little ;  if  there  was  a  material  amount  it  might  affect 
it  slightly,  but  a  very  little.  A  variation  of  the  caf- 
f ein  content  would  have  practically  no  effect  on  the 
specific  gravity  on  the  amount  that  are  used  in  these 
beverages.  The  sugar  content  of  the  syrup  is  prac- 
tically the  only  thing  that  can  affect  the  specific 
gravity  of  the  syrup  of  this  character.  No,  the  tem- 
perature to  which  the  syrup  may  have  been  subjected 
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would  not  affect  its  specific  gravity.  I  mean  to  say 
that  if  a  batch  of  syrup  of  this  [1757]  character 
was  treated,  say  to  100  degrees  centigrade  for  an 
hour,  I  do  not  think  its  specific  gravity  would  be 
changed.  Heating  syi'up  of  this  character  to  that 
degree  of  heat  for  that  length  of  time  would  tend 
to  increase  the  rapidity  of  hydrolysis  and  of  course, 
if  it  was  open  to  the  air,  the  water  would  evaporate, 
and  then  you  would  have  more  sugar  to  the  solution, 
that  would  affect  the  specific  gravity.  I  cannot  con- 
cede that  the  addition  of  simple  syrup  to  Coca-Cola 
syrup  would  affect  the  specific  gravity  in  any  way 
would  affect  the  specific  gravity  in  any  way.  Simple 
syrup  is  a  mixture  of  sugar  and  water,  aBout  fifty 
per  cent  each.  You  ask  if  the  addition  of  fifty  per 
cent  more  of  syrup  to  a  batch  of  syrup  of  this  charac- 
ter would  not  affect  the  specific  gravity  one  way  or 
the  other ;  of  course,  if  you  add  fifty  per  cent  of  sugar 
it  would  increase  it  very  much,  but  if  you  add  fifty 
per  cent  of  simple  syrup  it  would  not  change  it  very 
much.  You  say  sugar  loses  about  53  to  531/2  to  54 
per  cent,  and  adding  fifty  per  cent  sugar  if  that  does 
not  add  the  relative  amount  of  sugar  in  the  material 
also ;  yes,  sir,  it  is  very  easy  to  determine  whether  or 
not  the  product  is  Coca-Cola  syrup  as  it  comes  from 
the  fountain,  and  whether  or  not  it  is  Coca-Cola 
syrup  to  which  simple  syrup  has  been  added.  The 
caffein  content  and  the  phosphorous  content  would 
show  up  that  condition  right  away.  It  would  imme- 
diately lower  both  of  them.     You  ask  how  much 
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yariation  it  would  produce  if  I  diluted  a  gallon  of 
Coca-Cola  syrup  with  from  a  half  a  gallon  to  a  gallon 
of  simple  syrup;  well,  if  you  added  a  gallon  to  a 
gallon  you  would  get  just  half  as  much  caffein  and 
half  as  much  phosphoric  acid  to  your  finished 
[1758]  product;  if  you  added  half  a  gallon  the  re- 
duction would  be  about  a  third.  Then  of  course,  it 
would  probably  change  the  flavor  somewhat,  making 
the  flavor  flat,  I  should  say,  and  reduce  the  intensity 
of  your  reaction  for  tannin,  very  likely  it  would  lead 
to— I  am  not  sure  about  that — it  might  tend  to  pro- 
duce a  product  which  in  the  end  might  ferment,  and 
be  likely  to  explode.  The  addition  of  this  simple 
syrup  would  reduce  the  percentage  of  caffein  and 
percentage  of  phosphoric  acid,  and  although  it  would 
not  destroy  the  tannin  reaction,  it  would  render  it 
less  intense  so  that  it  would  be  harder  to  discover  it 
on  a  test.  If  a  container  had  previously  contained 
other  syrup  similar  to  Coca-Cola,  and  the  Coca-Cola 
syrup  were  put  into  the  container  it  not  having  been 
washed  out  in  the  meantime,  the  effect  of  the  residue 
of  the  other  syrup  on  the  Coca-Cola  syrup  would  de- 
pend on  how  much  was  left ;  if  there  was  an  appreci- 
able amount,  you  could  easily  determine  that  it  was 
an  admixture,  very  likely.  The  sample  of  the  syrup 
when  analyzed  would  very  likely  vary  from  genuine 
Coca-Cola  syrup  in  the  respects  I  have  indicated,  so 
far  as  my  examination.  If  Coca-Cola  syrup  were 
exposed  to  the  air,  evaporation  would  take  place,  and 
that  would  tend  to  change  the  analysis  of  Ihe  syrup 
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after  the  evaporation  had  taken  place,  but  of  course, 
the  change  in  the  specific  gravity  of  the  syrup  would 
necessarily  affect  all  the  other  tests,  caffein,  phos- 
phoric  acid,   merchandise,    sugar   and  all   that — it 
wouldn't  affect  merchandise  No.  5  verv  much,  be- 
cause  condensation  is  very  slow.     In  all  the  analyses 
I  have  ever  made  of  Coca-Cola  syrup,  I  have  never 
found    the    caffein    content    in    Coca-Cola     [1759] 
syrup  as  low  as  .16%  in  the  fountain  syrup.     I  am 
positive  of  that  and  could  not  be  mistaken  about  it. 
I  have  made  the  analyses  also  of  bottlers  syrup  and 
I  think  the  lowest  I  ever  found  in  that  was  an  old 
analysis  I  made  before  the  method  was  fully  per- 
fected; that  come  out  .17%,  but  as  to  that  I  am  not 
positive.     I  wouldn't  want  to  go  on  record  as  saying 
that  absolutely.     I  don't  remember  of  ever  finding 
in  any  of  my  analyses  that  Coca-Cola  syrup,  either 
the  fountain  syrup  or  bottlers  syrup,  that  the  caffein 
content  thereof  was  as  low  as  .15%.     I  don't  remem- 
ber what  is  the  lowest  I  have  ever  found  the  specific 
gravity  of  bottlers  coca-cola  syrup  to  be.     I  have 
done  very  little  work  on  the  bottlers  syrup ;  most  of 
my  work  has  been  on  the  fountain  syrup.     I  think 
I  analyzed  bottlers  syrup  when  I  was  working  for 
the  Government.     I  don 't  know  it  was  bottlers  syrup 
of  my  own  knowledge ;  I  just  know  that  from  hear- 
say.    I  also  analyzed  fountain  syrup  when  I  was 
with  the  Government.     I  couldn't  say  how  much 
bottlers  syrup  I  analyzed  when  I  was  with  the  Gov- 
ernment because  the  samples  were  presented  to  me 
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from  different  sources,  and  I  did  not  ascertain,  or  I 
was  not  informed  about  it,  so  I  couldn't  say.  Yes, 
sir,  the  methods  I  have  given  you  to  determine  the 
caffein  content  of  Coca-Cola  syrup  was  the  method 
employed  by  me  with  respect  to  the  fountain  syrup. 
I  pursued  the  same  process  as  to  the  bottlers  syrup 
and  the  specific  gravity  of  both  kinds  of  syrup  was 
taken  in  the  same  manner,  absolutely.  I  have  also 
tried  to  determine  the  specific  gravity  of  Coca-Cola 
syrup  by  the  Westphall  balance,  but  my  results  were 
not  very  satisfactory,  I  don't  remember  now  what 
the  variation  was  I  [1760]  noticed  in  the  result. 
I  don't  like  the  Westphall  balance  as  a  method  of 
determining  it,  so  I  may  have  been  prejudiced.  I 
gave  it  up  long  ago,  and  always  used  the  pycnometer. 
I  don't  know  what  per  cent  of  caffein  1.92  grains  per 
ounce  would  be.  I  suppose  I  could  figure  it  out. 
Yes,  sir,  I  will  do  so.  (Calculating.)  .17%.  You 
ask  if  it  is  not  a  fact  that  it  is  about  .15%;  well,  I 
may  have  made  a  mistake.  You  ask  me  to  go  over 
it  again  carefully  and  see  if  it  is  not  .15% ;  (after 
making  calculation)  it  is  .166%.  1.02  grains  per 
ounce  would  be  .18%  caffein.  Yes,  sir,  I  am  certain 
it  is  .18  and  not  .17.  1.19  grains  per  ounce  would 
be  .21%  of  caffein.  You  ask  now  to  explain  in  de- 
tail how  I  transposed  the  grains  per  ounce  to  per 
cent;  well,  I  divide  the  grains  per  ounce  by  15.43 
which  is  the  number  of  grains  in  a  dramme,  then  I 
take  the  specific  gravity,  1.253,  multiply  it  by  29,  the 
number  of  cubic  centimeters  in  a  fluid  ounce,  and  I 
divide  the  first  remainder  by  the  latter,  which  gives 
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the  percentage.  What  I  am  doing  is  simply  to  con- 
vert your  figures  into  the  metric  system,  with  which 
I  am  familiar.  I  get  the  number  of  dramms  accord- 
ing to  the  number  of  grains  you  gave  and  then  divide 
that  by  the  weight  of  ounces  in  the  syrup  in  gramms, 
which  gave  me  the  percentage.  You  ask  if,  suppos- 
ing I  had  .92  grains  per  ounce,  and  it  figured  out 
that  it  was  .15%  caffein,  and  I  should  figure  the  spe- 
cific gravity  of  the  syrup  with  that  result;  I  guess 
I  will  have  to  think  that  over ;  I  have  gotten  balled 
up  in  my  arithmetic  and  cannot  think.  I  w^ill  have 
to  do  it  some  time  when  I  am  not  hurried  about  it. 
It  will  be  more  than  the  specific  gravity  you  have, 
but  I  cannot  figure  it  out  how  I  get  at  it,  that  [1761] 
is  all.  I  don't  remember  what  the  lowest  specific 
gravity  of  bottlers  coca-cola  syrup  was  that  I  ever 
determined.  I  do  not  think  it  was  ever  as  low  as 
1.240;  I  do  not  think  it  was  ever  as  low  as  1.247.  I 
don't  remember  anything  about  bottlers  syrup  ex- 
cept that  it  had  a  higher  specific  gravity  than  foun- 
tain syrup.  You  ask  if  I  ever  ascertained  fountain 
coca-cola  syrup  to  have  as  high  a  specific  gravity  as 
1.288.  That  I  don't  know  in  fact,  I  couldn't  say 
offhand.  I  should  say  it  was  round  about  that 
though,  that  is  about  my  remembrance  of  it.  Yes, 
sir,  that  is  right,  that  is  fountain  Coca-Cola  s}rrup  I 
am  speaking  about,  it  was  more  than  1.266,  but 
whether  it  is  as  high  as  1.288, 1  don't  remember.  No, 
I  have  never  ascertained  bottlers  Coca-Cola  syrup  to 
be  as  high  as  1.288.     I  should  think  it  pretty  likely 
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that  I  have  ascertained  the  specific  gravity  of  foun- 
tain syrup  to  be  as  high  as  1.2518.     I  think  I  have 
reported  the' caff ein  content  of  fountain  Coca-Cola 
syrup  to  be  as  low  as  .17%.     I  don't  remember  ever 
reporting  the  caffein  content  of  Coca-Cola  syrup  to 
be  as  low  as  .16%  in  a  sample  that  I  knew  was 
genuine.     Yes,  sir,  I  have  found  and  reported  bot- 
tlers coca-cola  syrup  to  have  as  low  as  .15%  caffein 
content.     I  think  I  found  that  figure  when  I  was 
working  up  the  Government  cases.     Of  course,  at 
that  time  the  method  I  was  using  was  different  from 
the  methods  I  am  using  now,  and  the  figures  there 
were  probably  low — in  fact  I  know  they  were  low. 
Yes,  sir,  I  did  tell  you  in  the  early  part  of  my  exami- 
nation that  I  had  ascertained  the  caffein  content  of 
coca-cola  syrup  by  the  same  methods  for  the  past 
nine  years — ^measurably  the  same;  of  course,  those 
early  tests  were  made  for  the  Government,     [1782] 
and  were  made  by  methods  which  varied  a  little,  but 
not  in  essential  details.     No,  the  methods  I  pursued 
when  with  the  Government  would  not  have  permitted 
of  the  variation  from  .15  to  .21  per  cent  in  the  same 
syrup,  or  with  the  same  class  of  syrup,  whether  it 
was  bottlers  or  fountain  syrup.     I  do  not  think  there 
could  be  a  variation  between  bottlers  coca-cola  syrup 
and  fountain  coca-cola  syrup  of  .15  to  .21  per  cent 
for  the  caffein  content.     You  ask  if  there  could  be  a 
variation  of  between  .15  to  .19  or  .20  per  cent ;  bot- 
tlers syrup  does  not  run  over  .17  per  cent  and  foun- 
tain syrup  does  not  run  below  .19  per  cent.     You  ask 
if  I  have  ever  found  fountain  syrup  as  low  as  .17 
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per  cent ;  only  in  that  case  I  spoke  of,  when  we  were 
working  up  the  cases  against  the  Forty  Barrels,  and 
as  I  said  the  methods  then  were  comparatively  new 
and  the  variation  was  due  to  the  non-removal  of  all 
the  caffein.     Those  determinations  were  checked  up 
by  another  chemist  who  found  slightly  higher  re- 
sults, but  that  was  attributable  to  the   difference 
in  the  methods  pursued  at  that  time.     The  other 
chemist  I  have  reference  to  was  Dr.  Emory  who  was 
a  Government  chemist  also.     No,  he  was  not  present 
when  I  performed  the  experiments.     In  determining 
the  specific  gravity  I  have  always  used  the  pycno- 
meter.     I  have  always  used  it  properly  and  carefully 
on  all  occasions,  and  it  always  yields  correct  results. 
Yes,  sir,  it  would  be  a  material  variation  in  the  caf- 
fein  content  of  a  syrup  of  this  character  for  one 
batch  to  be  .92  grains  per  ounce  and  another  batch 
1.02  grains  per  ounce,  and  still  another  1.19  grains 
per   ounce,   and  the   variation  would  be   material 
whether  it  was  fountain  syrup  or  bottlers  syrup. 
You  ask  if  it  would  not     [1763]     be  pretty  hard  to 
reach  a  conclusion  from  such  a  variation  if  there  was 
that  much  variation  in  different  samples  of  the  same 
make  or  brand  of  syrup ;  not  at  all,  because  I  happen 
to  know  what  figures  those  are  you  are  using,  and 
I  know  the  circumstances  under  w^hich  they  were  ob- 
tained, as  I  have  come  to  know  it  does  not  vary, 
though  the  bottlers  syrup  which  is  the  low  one  there, 
is  an  entirely  different  proposition;  and  while  that 
difference  in  the  test  of  caffein  content  from  the 
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fountain  syrup,  as  far  as  I  have  ever  investigated  it, 
it  does  not  vary  in  itself.  No,  a  variation  between 
1.02  grains  per  ounce  and  1.19  grains  per  ounce  is 
not  much  of  a  variation.  I  think  I  figured  that  it 
would  be  a  difference  in  per  cent  of  .18  and  .21  for  the 
fountain  syrup.  I  said  .92  grains  would  be  .166% 
and  1.02  grains  per  ounce  would  be  .18i,  and  1.19 
grains  per  ounce  would  be  .21.  Yes,  sir,  a  variation 
of  .17  and  .21  per  cent  would  be  a  material  variation 
in  the  caffein  content,  I  should  say  so.  Of  these  two 
syrups  I  should  say  the  .17  would  be  bottlers  syrup 
and  the  .21  would  be  fountain  syrup.  You  ask  if  I 
recall  if  the  syrup  with  caffein  content  was  .17  was 
actually  bottlers  syrup  when  I  made  the  analyses 
for  the  Government.  I  know  the  low  one  was  the 
bottlers  syrup,  but  I  don't  remember  the  exact  per- 
centage I  found.  You  say  that  there  are  two  low 
ones  here,  .92  and  1.02  grains  per  ounce,  and  you  ask 
which  of  those  was  bottlers  syrup.  I  think  the  .92 
was  the  only  sample  of  bottlers  syrup,  and  .18  and  .21 
per  cent  was  the  fountain  syrup.  But  bear  in 
mind  now,  those  figures  are  not  necessarily  correct. 
[1764] 

Now,  w^e  have  not  quite  finished  that  original  pro- 
cess with  the  caffein  and  these  25  cc.  of  syrup  that  we 
w^ere  first  talking  about.  We  stopped  at  the  point 
where  I  had  evaporated  all  the  chloroform  from  the 
caffein  in  this  oven  at  100°  centigrade,  and  had  then 
iweighed  the  residue  caffein.  That  is  as  far  as  I  go 
in   determining  the   caffein   content   of   Coca-Cola 
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syrup,  but  with  these  samples  of  syrup  other  than 
Coca-Cola,  I  go  further.  From  that  point  on  with 
these  other  syrups  I  do  not  weigh  the  caffein  at  that 
ipoint,  but  I  pursue  a  subsequent  process,  because  I 
want  to  provide  for  any  impurities  which  might  come 
out  at  that  point  with  the  caffein — the  waxy  resinous 
substances ;  at  that  point  the  caffein  is  then  dissolved 
in  15  cc.  of  hydrochloric  acid  and  precipitated  with 
iodine.  I  precipitate  it  with  iodine  because  iodine 
will  throw  out  the  caffein  completely  as  periodide 
and  leave  anything  else  in  solution.  No,  I  could  not 
use  the  iodine  with  the  syrup  originally  and  get  the 
caffein  out.  I  cannot  say  why.  You  ask  if  the  caf- 
fein is  the  only  thing  in  the  syrup  that  would  com- 
bine with  the  iodine  and  the  hydrochloric  acid ;  when 
you  have  a  syrup  mixture  like  that  it  is  very  difficult 
to  produce  a  complete  precipitation — these  sugars 
and  other  things  hold  up  the  periodide  and  it  does  not 
come  out.  Caffein  combines  with  iodine  very  freely 
when  it  is  in  fairly  concentrated  solution  by  itself; 
when  it  is  in  a  mixture,  it  does  not  precipitate — then 
ithere  may  be  other  things  in  there  that  may  not  pre- 
cipitate ;  by  this  process  we  get  the  caffein  in  as  pure 
a  form  as  we  can,  in  the  easiest  way.  Now,  I  treat 
this  residue,  we  will  call  it,  of  caffein  [1765]  and 
foreign  substances — this  w^axy,  resinous  substance, 
with  15  cc.  of  Hydrochloric  acid  and  25  cc.  of  iodine 
solution.  The  iodine  solution  is  made  in  proportion 
of  ten  grammes  of  iodine,  twenty  grammes  of  potas- 
sium iodide  and  100  cc.  of  water.  The  hydrochloric 
acid  dissolves  the  caffein  more  easily  than  water 
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jalone,  and  aids  the  precipation  of  the  periodide;  just 
what  function  it  produces  nobody  knows.  That  is 
all  it  does.  You  could  not  get  the  same  results  by 
adding  the  iodine  solution  to  the  caffein  in  the  flask, 
because  you  would  get  the  caffein  and  the  waxy 
resinous  substance  precipitated  out  together,  and 
what  you  want  to  do  is  to  get  them  separated.  By 
dissolving  in  acid  you  leave  a  good  deal  of  the  wax 
behind,  and  when  you  precipitate  with  the  iodine  you 
get  it  out  in  pure  form  away  from  anything  that 
might  be  dissolved.  The  hydrochloric  acid  helps  to 
separate  it  to  some  extent  from  the  wax  and  to  bring 
it  into  solution  easier  than  water  would.  You  ask  if 
hydrochloric  acid  prevents  the  wax  from  going  into 
solution  with  the  iodine  solution ;  it  does  not  dissolve. 
No,  it  would  not  dissolve  in  the  iodine  solution,  but 
for  the  hydrochloric  acid — it  would  not  dissolve  in 
water  if  you  used  water  alone.  You  ask  why  I  use 
hydrochloric  acid  if  the  wax  does  not  dissolve  with 
the  iodine  solution,  and  you  ask  why  would  not  the 
iodine  take  the  caffein  out  just  the  same ;  it  just  does 
not — lots  of  things  we  don't  know  why  it  does  not, 
Ve  simply  know  it  does  not.  The  wax  and  the  caf- 
fein do  not  combine.  The  iodine  solution  and  the 
caffein  do  combine,  and  all  the  caffein  combines  in 
this  iodine  solution.  You  ask  what  function  on 
earth  the  hydrochloric  acid  performs ;  it  dissolves  the 
caffein  much  more  readily,  and  aids  [1766]  the 
precipitation  of  the  periodide — just  why  it  does  we 
do  not  know,  but  we  do  know  it  just  makes  the  caffein 
dissolve  easier  than  the  pure  water  does.    This  iodine 
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solution  does  not  dissolve  the  caffein  at  all,  it  precipi- 
tates it.  You  ask  if  it  forms  a  precipitate  then,  out 
of  these  caffein  crystals;  no,  we  dissolve  the  crys- 
tals in  acid  and  add  iodine  to  that,  and  it  precipitates 
the  caffein  in  the  form  of  a  periodide.  The  waxy 
and  resinous  substances  remain  behind  in  the  flask 
as  we  dissolve  it  with  acid.  Now,  to  go  over  that 
again,  I  take  the  caffein  and  this  waxy,  resinous  sub- 
stance in  the  flask,  then  add  15  cc.  of  hydrochloric 
<acid  to  that,  and  warm  it — no  special  temperature — 
with  a  water  bath  until  it  dissolves.  Then  I  pour 
that  out  and  all  the  caffein  comes  through  that.  I 
recover  the  caffein  through  a  filter,  leaving  the  wax 
behind  and  the  wax  and  caffein  is  on  the  filter  and 
the  caffein  goes  through.  The  wax  which  does  not 
dissolve,  and  which  is  morphous,  is  strained  on  this 
filter.  Then  when  I  get  that  strained  out,  I  add 
iodine  solution,  and  that  precipitates  the  caffein  to 
the  bottom  of  this  hydrochloric  acid  solution,  and 
that  makes  periodide  of  caffein.  Then  I  let  that 
stand  24  hours  to  completely  precipitate  it.  In  other 
words,  the  precipitate  goes  to  the  bottom  of  the 
hydrochloric  acid  solution,  and  then  you  let  that  pre- 
cipitate stand  there  where  it  fell  for  twenty-four 
hours.  After  that  the  solution  of  hydrochloric  acid 
and  the  periodide  precipitate  is  filtered,  and  that  fil- 
tration lets  the  hydrochloric  acid  go  through  and 
strains  all  the  periodide  so  that  it  stays  on  top  of  the 
filter  or  strainer.  The  filtrates — the  filtrate  is  what 
goes  through  the  strainer — we  throw  away.  The 
periodide  precipitate  remains  on  top  of  the  filter. 
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Then  that  is  decomposed  with  water  and  sulphurous 
[1767]  acid,  the  solution  transferred  to  a  separa- 
ttory  funnel,  ammonia  added  and  the  caffein  shaken 
out  with  chloroform.  You  say  you  think  I  skipped 
something,  and  you  ask  if  I  do  not  wash  that  perio- 
dide  precipitate  that  is  strained  out  with  an  iodine 
solution;  yes,  twice.  That  is  just  an  added  pre- 
caution to  get  rid  of  anything  that  might  be  in  the 
Solution  that  you  do  not  want,  I  do  not  know  what 
that  iodine  solution  would  take  out — what  might  be 
there,  and  what  it  might  take  out — it  is  just  a  pre- 
caution. There  could  not  be  any  of  that  waxy  resin- 
ous substance  in  there.  You  ask  if  there  is  anything 
else  in  the  world  there  but  the  iodine  and  caffein ;  we 
do  not  know,  there  might  be  other  things.  You  ask 
what  could  come  out  of  the  iodine  solution  that  pre- 
cipitates this  caffein ;  well,  when  you  originally  shake 
out  the  chloroform  in  these  unknown  mixtures,  that 
may  bring  out  things  of  unknown  composition,  de- 
pending on  what  is  in  them,  and  the  purpose  of  the 
iodine  precipitation  is  to  free  the  caffein  from  any- 
Ithing  that  would  dissolve  subsequently  in  acid,  and 
which  is  not  precipitated  by  the  iodine,  and  which,  of 
course,  would  be  in  the  iodine  solution,  and  if  the 
[precipitate  was  not  washed  on  the  filter,  the  small 
amount  of  iodine  solution  which  necessarily  adheres 
to  the  filter  would  contain  these  small  quantities  of 
unknown  substances  which  later  might  contaminate 
tthe  final  caffein  residue;  hence,  to  provide  for  this 
contingency,  we  wash  it  out  with  iodine.  You  ask 
if  I  have  ever  found  anything  but  these  waxy,  resin- 
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ous  substances  to  come  out  in  the  original  chloroform 
/solution  along  with  the  caff ein ;  sometimes  the  hydi^o- 
chloric  acid  solution,  after  it  has  been  filtered  from 
the  waxy  resinous  matter,  is  colored.  [1768]  To 
what  that  color  is  due  we  do  not  know,  and  I  never 
iiave  determined  as  it  was  not  essential.  The  color 
may  be  brown,  or  it  may  be  yellow — just  different 
colors.  On  adding  iodine  you  precipitate  the  caffein 
away  from  this  coloring  material,  w^hatever  it  may 
be.  Yes,  sir,  I  understand  the  formula  of  Coca-Cola. 
I  do  not  know  of  anything  in  Coca-Cola  syrup  that 
could  be  taken  out  by  the  chloroform  except  these 
resinous,  waxy  substances.  Aside  from  these  I  do 
not  know  of  anything  in  Coca-Cola  syrup  that  would 
dissolve  in  this  iodine  solution  except  caffein.  Now, 
we  have  gotten  to  the  point  where  we  have  the  per- 
iodide — that  is  the  caffein  and  iodine  solution — pre- 
cipitated and  strained  out  of  the  hydrochloric  acid, 
and  washed  in  the  iodine  solution.  To  wash  it  in 
iodine  solution  you  run  iodine  on  to  it — just  pour  it 
onto  it.  In  other  words,  you  pour  it  on  and  the 
iodine  which  you  pour  on  goes  through  the  strainer 
and  still  leaves  this  periodide  precipitate  on  top  of 
the  strainer.  This  iodine  solution  is  the  same  kind 
and  is  of  the  same  strength.  When  the  caffein  is 
combined  with  iodine  so  as  to  form  periodide,  the 
addition  of  another  solution  of  iodine  would  not  have 
any  effect  whatever  on  the  caffein,  that  is  in  the  per- 
iodide. It  could  not  have  any  effect  on  the  waxy 
resinous  substances  because  they  do  not  combine 
with  iodine  solution — but  that  has  been  disposed  of 
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any  way.     You  ask  then  what  else  could  there  be  in 
this  periodide  that  could  be  taken  out  by  these  two 
water  washes  of  iodine  solution ;  I  do  not  know,  as  I 
told  you,  what  it  is.     Certainly  I  have  taken  some- 
thing out  of  the  periodide  with  these  two  iodine 
baths — I  have  never  determined  what  it  was,  though 
periodide,    in     [1769']     general,    is    the    compound 
formed  by  iodine  and  the  substance  which  forms  the 
periodide — it  is  a  definite  chemical  body  which  may 
contain  one  or  more  atoms  of  iodine.    A  number  of 
metals,  besides  caffein  can  unite  with  iodine  to  form 
periodide  such  as  sodium,  potassium,  cocaine,  and  its 
associate  alkaloids  and  in  fact  almost  all  alkaloids 
and  synthetic  substances,  like  acetanilid  antipyrin, 
morphine,  strychnine,  etc.     Nothing  else  in  Coca- 
Cola  syrup  aside  from  the  caffein  that  is  in  there 
would  combine  with  iodine  to  form  periodide.    Any 
foreign  matter  at  all  would  come  out  through  this 
of  solution  with  which  I  produced  the  precipitate 
screen  or  filter  along  with  the  hydrochloric  acid,  and 
the  filtrate,  and  would  not  remain  on  top  of  the 
screen  with  the  periodide,  so  that  you  have  the  per- 
iodide absolutely  free  from  this  foreign  substance 
after  it  is  precipitated  and  strained,  and  then  that 
periodide  contains  absolutely  no  other  substance,  or 
(Ingredient,  except  the  iodine  and  the  caffein  in  com- 
bination.    Then,  after  that  I  wash  the  periodide 
with  this  iodine  solution  twice,  and  then  I  treat  the 
periodide,  which  is  still  on  top  of  the  strainer,  with 
sulphurous  acid  by  pouring  the  acid  over  it.     The 
{sulphurous  acid  is  a  dilute  sulphurous  acid  of  no  spe- 
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cial  strength.  I  do  not  know  what  strength  I  usually 
use,  it  does  not  matter.  The  sulphurous  acid  breaks 
up  the  periodide  and  allows  the  caffein  to  dissolve  in 
the  liquid  the  iodide  forming  an  iodade — virtually 
forms  hydriotic  acid.  In  other  words,  the  pouring 
of  sulphurous  acid  over  this  periodide  again  and 
separates  the  caffein  from  that  periodide  combina- 
tion— extracts  all  the  caffein  from  that  combination 
• — and  brings  it  into  solution,  and  then  that  solution 
filters  through  the  .[1770]  filter.  The  filtrate  is 
then  composed  of  caffein  in  solution  in  sulphurous 
acid.  You  ask  if  any  part  of  the  sulphurous  acid 
combines  with  the  iodine  in  the  periodide ;  yes,  it  con- 
verts the  iodine,  as  I  say,  into  hydriotic  acid — some 
soluble  form  of  iodine.  Some  of  the  water  in  the 
sulphurous  acid  combines  with  the  iodine  to  form 
that.  No  other  properties  of  the  sulphurous  acid 
combine  with  the  iodine  to  form  that  substance  ex- 
cept water.  All  the  water  does  not  leave  the  sul- 
phurous acid,  but  just  enough  to  combine  with  the 
re-action.  The  chemical  formula  for  hydriotic  acid 
is  HIO3.  The  chemical  formula  of  sulphurous  acid 
is  H2SO3.  After  the  water  had  separated  from  the 
sulphurous  acid  to  unite  with  the  iodine  and  form 
hydriotic  acid,  then  probably  a  little  sulphuric  acid 
would  be  formed  there,  the  formula  of  which  would 
be  H2SO4.  What  you  have  there  is  an  excess  of  sul- 
phurous acid  and  that  converts  the  iodine  into  this 
hydriotic  acid,  and  you  still  have  a  large  excess  of 
sulphurous  acid.  When  you  started  out  with  the 
sulphurous  acid  you  had  H2SO3  but  after  the  water 
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of  the  sulphurous  acid  has  been  taken  out  to  unite 
with  the  iodine  then  you  have  H2SO4.  You  ask  if  I 
got  that  extra  molecule  of  oxygen  from  the  air  or 
where  does  it  come  from ;  water  takes  part  in  the  re- 
action, H2O.  You  say  you  know  that,  but  that  the 
H2O  leaves  the  sulphurous  acid  to  go  with  the  iodine, 
and  that  I  only  had  three  molecules  of  oxygen  to 
start  with  in  the  sulphurous  acid  and  after  I  lose 
some  of  that  then  I  have  four  molecules  of  oxygen; 
Yes,  those  reactions  take  place  with  two  molecules  of 
water,  so  you  have  your  two  H20's  there.  The  prac- 
tical effect  of  that  is  that  the  filtrate  that  goes 
through  finally  consists  of  caffein  .[1771]  and  sul- 
phuric acid,  and  the  excess  of  sulphurous  acid.  Then 
you  neutralize  that  filtrate  with  ammonia  and  shake 
out  with  chloroform.  No,  I  do  not  think  I  have 
skipped  a  process  in  there.  The  ammonia  neutral- 
izes the  acid  in  the  solution  so  that  the  caffein  will 
come  out  readily.  Caffein  won't  come  out  absolutely 
when  the  solution  is  acid,  it  will  come  out  with  a  fair 
amount  of  ease,  but  we  add  ammonia  to  make  it  come 
out  easier.  I  add  enough  ammonia  to  produce  an 
alkaline  reaction.  At  that  point  I  test  it  with  Lit- 
mus paper  to  see  whether  or  not  the  acid  is  alkaline. 
If  it  turns  it  from  red  to  blue,  it  is  alkaline.  Then 
I  shake  that  neutralized  solution  with  70i  c.  c.  of 
chloroform  altogether.  A  moment  ago  in  referring 
to  the  sulphurous  acid  which  I  pour  over  the  per- 
iodide,  I  did  not  state  the  quantity  of  sulphurous 
acid  used,  because  it  does  not  make  any  difference. 
Now,  I  take  70  c.  c.  of  Chloroform  and  shake  the  neu- 
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tralized  solution  five  times,  use  first  25  c.  c,  then 
15  c.  c.  and  15  c.  c.  again,  then  10  c.  c.  and  finally 
10  c.  c.  After  I  have  shaken  it  out  then  I  just  allow 
the  chloroform  to  evaporate,  and  what  is  left  is  the 
caffein.  Then  I  dry  that  and  weigh  it.  In  my 
analyses  of  Coca-Cola  syrup  I  have  had  these  waxy, 
resinous  substances,  and  this  coloring  matter  to  come 
out  with  the  caffein,  and  that  is  why  I  adopted  this 
method. 

Mr.  HIRSCH. — ^^Read  the  question,  now,  and  see 
whether  or  not  you  understand  the  question. ' ' 

Mr.  LITTLETON. — ''I  object  to  his  interrupting 
with  that  kind  of  objection. "     [1772] 

Deposition  of  C.  M.  Satterfield,  for  Plaintiff 
(in  Rebuttal) . 

C.  M.  SATTERFIELD. 

Direct  Examination  by  Mr.  HIRSCH. 
I  am  thirty  years  old,  and  reside  at  Greenville, 
Ala.  I  am  employed  by  the  Coca-Cola  Company, 
and  have  been  employed  by  that  concern  for  the  past 
three  years.  I  am  an  advertising  man  and  salesman. 
I  was  in  Ocala,  Fla.,  in  1912,  1913,  and  1914,  and 
while  there  I  went  to  the  Anti-Monopoly  Drug  Store, 
of  which  Mr.  Groves  is  proprietor.  I  called  for  Coca- 
Cola  three  different  times  and  got  a  drink  in  response 
thereto.  The  syrup  was  drawn  to  make  up  the  drink 
and  they  gave  it  to  me  in  response  to  my  order  for 
Coco-Cola.     Nothing  was  said  to  me  as  to  whether  or 
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not  it  was  Coca-Cola,  and  no  explanation  was  made 

to  me  at  the  time. 

(There  was  no  cross-exmination  of  this  witness.) 

Deposition  of  Dr.  H.  C.  Fuller,  for  Plaintiff  (In 

Rebuttal,  Resumed). 
Dr.  H.  C.  FULLER. 

Cross-examination  resumed  by  Mr.  LITTLETON. 

Dr.  FULLER. — ''Before  we  begin,  I  want  to  say 
that  I  have  asked  the  Commissioner  to  explain  that 
last  statement  that  was  made  by  me,  and  I  want  to 
state  emphatically,  now,  that  these  waxy  and  gummy 
substances  spoken  of  were  not  in  Coca-Cola,  and  I 
do  not  want  my  answer  to  be  taken  as  one  that  makes 
it  appear  that  these  substances  were  present  in  Coca- 
Cola.  I  was  talking  about  the  method  in  general,  as 
I  understood  the  question  asked." 

Yes,  my  attention  was  called  to  that  by  Mr.  Hirsch, 
after  we  adjourned  for  lunch  and  I  discussed  it  with 
him,  and  with  the  commissioner.  My  attention  was 
first  called  [1773]  to  that  by  the  objection  made 
at  the  time  I  answered  the  question.  Now,  this 
process  I  have  detailed  is  the  practically  process  I 
have  always  used  in  determining  the  caffein  content 
of  these  various  syrups;  originally,  we  had  a  little 
different  procedure,  but  the  essentials  were  the  same 
and  the  results  were  practically  the  same.  The  differ- 
ence in  methods  did  not  yield  any  appreciable  differ- 
ences in  the  results  obtained  thereby,  except  that,  as 
originally  carried  out,  it  was  determined  that  there 
was  a  slight  loss  by  the  method — in  other  words,  we 
did  not  get  it  all.     There  was  not  any  loss  during 
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the  manipulation,  the  loss  came  because  we  did  not 
get  it  started  right.  No,  I  never  made  a  determina- 
tion to  see  how  much  loss  there  was,  and  I  do  not 
know  how  much  was  lost  in  the  original  method  from 
the  present  method,  or  how  much  variation  there  was 
between  the  two  methods.  You  ask  me  now  to  ex- 
plain in  detail  the  process  by  which  I  formerly  ex- 
tracted the  caffein;  to  get  a  clear  understanding  in 
the  record,  the  original  process,  I  might  say  started 
with  the  same  quantity  of  syrup  as  I  remember  it — 
it  may  have  been  50  c.  c,  instead  of  25, — ^and  the  sy- 
rup was  treated  with  ammonia  and  evaporated  to  a 
thick  consistency — in  other  words,  practically  all  the 
water  was  driven  off.  When  it  reached  this  stage 
it  was  treated  with  alcohol,  probably  50  c.  c.  of  alcohol 
being  added.  With  a  sugary  mixture  of  that  kind, 
the  alcohol  does  not  mix  like  it  does  with  salt  water. 
The  alcohol  has  the  same  property  under  these  con- 
ditions of  extracting  caffein,  as  chloroform  does  from 
the  water,  as  I  explained  in  the  other  process.  By 
this  process  the  alcohol  after  being  mixed  with  this 
and  stirred — thoroughly  incorporated,  you  might  say, 
with  it — was  poured  off,  and  the  process  repeated, 
four  extractions,  I  think,  being  made  that  [1774] 
way.  Then  the  combined  alcoholic  solutions  were 
evaporated  and  that  residue  dissolved  in  water,  and 
the  procedure  with  chloroform  conducted  as  outlined 
before.  Now,  going  over  that  process  again,  chrono- 
logically, so  as  to  make  it  clear,  I  would  take  either 
25  or  50  c.  c.  of  syrup,  put  it  in  a  porcelain  evaporat- 
ing dish,  and  heat  it  over  a  steam  bath,  until  the  water 
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was  driven  off.  The  precise  moment  at  which  the 
heating  was  stopped,  depended  more  or  less  upon  the 
consistency  of  it;  the  time  was  never  a  factor,  and 
there  was  always  a  stirring-rod  put  into  the  mass,  and 
when  it  became  thick  enough  to  be  considered  done, 
it  was  taken  off.  The  syrup  was  heated  and  evap- 
orated until  it  was  more  of  a  thick  molasses.  In  that 
heating  process  none  of  the  caffein  was  driven  off. 
Then  after  it  was  gotten  into  that  molasses-like  condi- 
tion, as  we  will  call  it,  the  next  step  was  to  extract  it 
with  alcohol.  Caffein  is  soluble  in  alcohol,  and  the 
alcohol  would  extract  all  the  caffein  from  the  syrup, 
and  did  extract  practically  all  of  it  in  my  operations. 
There  seemed  to  be  some  cases  where  it  did  not  entirely 
extract  it,  due  to  a  personal  factor  at  the  time.  No,  I 
did  not  test  the  syrup  afterwards  to  ascertain  if  all 
the  caffein  had  been  extracted ;  it  was  not  done  that 
way.  We  put  in  known  amounts  of  caffein,  and  de- 
termine whether  we  got  that  out  every  time.  I  do 
not  remember  when  we  first  began  to  make  this  test 
of  that  description,  to  determine  whether  or  not  all 
of  that  caffein  had  been  taken  out.  I  cannot  recall 
about  the  year  when  I  began.  It  was  longer  than 
two  years  ago,  and  possibly  five  or  six.  I  do  not 
think  it  was  as  long  as  eight  years  ago.  Anything 
I  say  in  [1775]  that  line  is  simply  surmise,  be- 
cause I  could  not  give  you  any  exact  date.  I  think 
it  was  before  I  had  gone  with  this  Institute  of  In- 
dustrial Research,  and  while  I  was  still  with  the  Gov- 
ernment. My  suspicions  became  aroused  that  my 
original  method  was  not  extracting  all  the  caffein, 
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and  I  was  prompted  to  make  this  test  as  to  the  cor- 
rectness of  my  former  methods  because,  after  the 
examination  of  soft  drinks  became  so  important  that 
it  was  necessary  for  the  matter  to  be  submitted  to  the 
Association  of  Official  Agricultural  Chemists,  we 
found  that  working  on  the  same  samples  different 
workers  obtained  different  results ;  we  looked  for  the 
reasons,  and  as  every  chemist  is  continually  working 
to  improve  his  methods  of  analysis  we  found  that 
there  was  a  better  method  of  extracting  the  caffein 
than  the  old  original  method,  which  I  have  just  out- 
lined, and  it  seemed  to  be  the  concensus  of  opinion 
that  the  procedure  of  evaporation  and  use  of  alcohol 
had  an  objection,  and  was  likely  to  be  productive  of 
a  source  of  error ;  hence  the  new  method  w^as  finally 
adopted  as  a  better  one.  We  evaporated  the  syrup 
because  the  alcohol  would  not  mix  with  the  solution 
and  we  could  not  separate  it  at  all  with  that  mixture. 
In  the  evaporating  process  the  water  was  evaporated 
from  the  syrup,  and  I  suppose  some  of  the  flavoring 
would  go  off,  but  the  water  was  the  main  thing  we 
were  getting  rid  of.  We  extracted  the  caffein  with 
94  per  cent  alcohol — ordinarily  it  is  called  ^^U.  S.  P." 
alcohol.  I  do  not  know  precisely  the  amount  of  alco- 
hol used  in  extracting  25  c.  c.  of  the  syrup,  but  I  would 
use  25  c.  c.  at  a  time.  We  used  more  alcohol  than 
syrup,  but  I  do  not  know  whether  it  was  twice  the 
amount  or  not.  Now,  after  we  extracted  the  caffein 
with  this  alcohol  [1776]  extractive,  we  had  then, 
in  the  extract,  caffein  and  other  substances, — prob- 
ably some  little  sugar  would  go  through — some  of  the 
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invert  sugar,  and  a  little  coloring  matter  the  caramel. 
Very  likely  there  were  other  things  that  came 
through  besides  those.  I  did  not  determine  whether 
anything  else  came  through  or  not.  That  is  all  the 
alcohol  would  extract  from  the  evaporated  syrup. 
The  next  step  in  the  process  was, — that  the  alcohol 
was  evaporated,  the  residue  dissolved  in  w^ater, 
ammonia  added  to  the  procedure,  and  the  chloroform 
extraction  which  I  outlined  before  was  again  gone 
through  with — just  a  reiteration  of  the  testimony  on 
the  other  method  from  there  on.  When  the  alcohol 
was  evaporated  that  left  the  caffein,  the  sugar  and  the 
coloring  matter.  When  the  alcohol  was  evaporated 
anything  that  the  alcohol  brought  out  that  might  be 
volatile  still,  was  also  evaporated.  Neither  the  col- 
oring matter,  nor  the  sugar  that  came  out  was  vola- 
tile, and  those  are  the  only  two  things  that  I  men- 
tioned that  I  knew  came  out.  Then  that  caffein, 
sugar  and  coloring  matter  was  dissolved  in  about  20 
c.  c.  of  water — it  does  not  make  any  difference  as  to 
the  temperature.  Then  chloroform  was  poured  into 
the  container  which  had  had  this  solution  of  caffein, 
sugar  and  coloring  matter  in  it,  in  the  water,  and  the 
chloroform  then  took  the  caffein  to  the  bottom  with  it 
and  left  the  coloring  matter,  water,  and  sugar  on  top. 
When  I  drew  off  the  chloroform  with  the  caffein  it 
took  all  the  caffein  out  and  the  subsequent  process 
from  there  on  was  just  like  my  present  process  which 
I  have  already  outlined.  At  that  time  I  also  treated 
the  caffein  that  I  got  after  evaporating  the  chloro- 
form with  this  iodine  solution.     You  say  that  one  of 
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the  criteria  by  which  [1777]  I  determined  that 
Exhibit  131  was  not  Coca-Cola  syrup  was  the 
flavor,  and  you  ask  what  the  difference  was  in  the 
flavor  of  the  syrup  in  Exhibit  131  and  the  flavor  of 
Coca-Cola  syrup;  well,  that  is  something  that  you 
cannot  describe  in  words,  unless  it  is  so  very  distinct 
that  it  is  different,  for  instance  if  it  was  a  distinct 
flavor  of  something  very  unusual,  you  could  describe 
it,  but  where  you  have  blends  of  flavoring  substances 
like  those  present  in  syrups  of  similar  appearance 
and  for  similar  purposes,  the  only  way  you  can  tell 
how  they  differ  is  to  try  it  out — what  we  call  ogono- 
leptic  test.  The  way  we  do  it  is  to  take  a  sample 
in  question  and  compare  it  by  taste  with  samples  of 
known  origin.  The  sample  of  Coca-Cola  syrup  with 
which  I  tested  the  taste  of  Exhibit  131  came  from  the 
Coco-Cola  Company.  You  say  I  did  not  know  it  was 
Coca-Cola  syrup  except  from  what  they  told  me  ?  I 
am  practically  certain  it  came  from  the  factory.  No, 
my  testimony  on  that  point  is  based  on  something 
more  than  hear-say.  I  know  positively  of  my  own 
knowledge  it  was  Coca-Cola  syrup.  No,  I  did  not 
make  it.  I  analyzed  the  syrup  with  which  I  tested 
Exhibit  131,  and  my  analysis  showed  it  to  be  Coca- 
Cola.  I  analyzed  it  for  specific  gravity,  caffein  con- 
tent, phosphoric  acid  content.  Merchandise  No.  5,  and 
flavor.  You  ask  what  its  caffein  content  showed;  I 
do  not  remembed  all  these  figures,  but  it  was  an 
average  sample  of  Coca-Cola.  You  ask  if  I  remem- 
ber what  the  phosphoric  acid  content  was ;  probably 
about  .21  per  cent,  but  I  could  not  give  you  the  exact 
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figures;  I  have  not  got  the  figures  here.  I  do  not 
recall  any  of  the  figures  definitely.  No,  I  have  not 
got  the  sample  at  my  place  of  business ;  it  was  used 
up  long  ago.  No,  sir;  I  cannot  give  you  any  idea 
of  the  [1778]  difference  in  flavor  between  these 
two  syrups.  There  was  a  very  appreciable  differ- 
ence, a  very  pronounced  difference.  When  I  speak 
of  flavor,  I  mean  taste.  I  tasted  both  syrups. 
No,  I  did  not  add  carbonated  water  to  them,  I  tasted 
them  just  in  the  straight  syrup  form.  Yes,  I 
smelled  them,  and  there  was  a  very  appreciable 
difference  in  the  odor,  a  very  pronounced  dif- 
ference in  the  odor.  You  ask  what  is  the  color  of 
Coca-Cola  syrup;  well,  it  is  another  one  of  those 
tests  that  you  cannot  describe.  It  is  an  odor  of  the 
blend  of  the  flavors  that  are  used  in  them.  Just  what 
it  is  I  cannot  describe  it.  You  ask  if  there  is  any 
characteristic  flavor  of  the  coca-leaf,  in  Coca-Cola 
syrup ;  well,  the  flavor  of  Coca-Cola  syrup  is  not  the 
flavor  of  any  one  thing.  It  is  a  very  peculiar  blend 
in  which  no  one  thing  sticks  out  more  than  anything 
else.  No,  I  was  not  able  to  detect  the  characteristic 
odors  of  coca  leaves  or  the  extract  of  coca  leaves  in 
Coca-Cola  syrup,  nor  was  I  able  to  detect  the  char- 
acteristic taste  of  coca  leaves  or  extract  of  coca  leaves 
in  Coca-Cola  syrup.  You  ask  if  I  could  detect  the 
acid  taste  in  it ;  that  is  really  not  a  taste,  it  is  really 
more  of  a  sensation.  You  ask  if  it  is  phosphoric  acid 
or  the  lime  juice  that  produces  that  sensalion;  well, 
they,  probably,  both  contribute,  the  relative  pungency 
of  one  more  than  the  other  I  could  not  say.     You  say; 
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that  if  there  is  any  predominating  flavor  to  Coca- 
Cola  syrup  it  is  the  lime  juice ;  I  should  not  say  so,  it 
is  a  blend.  I  do  not  think  it  is  any  one  thing  more 
than  anything  else.  I  cannot  describe  the  difference 
in  flavor,  and  I  cannot  produce  the  sample  with  which 
I  tested  the  flavor  and  odor.  Now,  I  also  said  that 
the  reaction  from  Merchandise  No.  5,  differed  in  the 
sample  filed  [1779]  as  Exhibit  131  from  this  sam- 
ple of  Coca-Cola  syrup  with  which  I  tested  it.  The 
difference  is  in  the  intensity  of  the  tannin  extracted 
by  the  ethyl  acetate.  The  coca  tannin  is  a  very  char- 
acteristic substance,  its  reaction  in  lead  acetate  is 
particularly  characteristic,  both  in  color  and  in 
amount,  and  its  intensity  as  to  color  as  affected  by 
iron  salts  is  also  characteristic.  The  tannin  does  not 
precipitate,  and  substances  added  to  this  sample.  Ex- 
hibit 131,  gave  a  very  copious  precipitate  of  lead. 
The  iron  reaction  was  almost  negative.  I  submitted 
this  sample,  Exhibit  131,  to  the  four  tests  which  I 
will  call  the  Merchandise  No.  5,  tests.  The  first  test 
was  the  iron-chloride  reaction.  I  took  the  syrup,  ex- 
tracted it  with  ethyl  acetate  the  same  way  as  you  ex- 
tract it  for  getting  out  caff ein  with  chloroform,  and 
the  ethyl  acetate  separates  out  it  on  top  this  time,  and 
the  syrup  is  drawn  off  into  another  extra  separatory 
funnel,  and  the  process  is  repeated  three  times.  Then 
I  combine  my  ethyl  acetate  solutions,  evaporate  them, 
and  the  residue  I  divide  into  four  parts.  One  part 
I  test  with  iron  chloride;  the  second  with  lead  ace- 
tate; the  third  with  cinchonine  sulphate,  and  the 
fourth  with  gelatin.     Then  the  syrup  is  extracted 
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with  this  ethyl  acetate ;  the  ethyl  acetate  takes  out  the 
coca  tannin,  caffein,  and  some  of  the  flavoring  oils, 
just  which  oils  I  do  not  know.  I  do  not  think  any- 
thing else  comes  out.  I  do  not  think  it  takes  out  any 
of  the  cola  tannin.  It  might  take  some  of  the  cola- 
nine  out.  There  is  only  one  kind  of  tannin,  or  tan- 
nin-like substance  in  coca  leaf.  Now,  we  have  got 
the  coca  tannin,  the  caffein,  some  of  the  flavoring  oils, 
and  possibly  some  of  the  colanine,  in  this  solution 
of  ethyl  acetate,  [1780]  on  top  of  the  syrup  and 
the  syrup  now  has  been  drawn  off  the  bottom,  and  we 
have  taken  this  solution  of  these  articles  in  the  ethyl 
acetate  and  put  that  in  a  separatory  funnel,  and  the 
process  has  been  repeated  three  times.  Now,  at  that 
point,  I  evaporate  the  ethyl  acetate  and  that  leaves 
the  coca  tannin,  the  caffein,  and  possibly  the  colanine, 
the  flavoring  being  dissipated  in  the  evaporation. 
Then  these  substances  are  dissolved  in  water,  filtered, 
divided  into  four  parts  and  submitted  to  the  four 
tests  above  mentioned.  Caffein  dissolves  in  water 
and  probably  colanine  dissolves  in  water,  and  I  ex- 
pect coca  tannin  does  also.  When  the  solution  of 
these  substances  in  water  is  filtered  through  a  paper 
filter,  then  the  filtrate — that  is  what  comes  through  the 
filter,  the  solution  is  divided  into  four  parts,  and  that 
solution  still  contains  the  coca  tannin,  some  of  the 
caffein  and  possibly  some  colanine.  Now,  the  first 
part  of  this  solution  is  placed  in  a  test  tube,  and 
treated  with  a  drop  or  two  of  iron  chloride.  Then  I 
observe  the  depth  of  the  color.  The  regent  colors 
the  whole  solution.     It  does  not  always  color  the  solu- 
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tion  the  same  color ;  sometimes  it  does  not  color  it  at 
all.  It  colors  it  all  the  same  way  if  it  is  Coca-Cola, 
but  if  it  is  not  Coca-Cola,  very  often  it  does  not  color 
it  in  any  way,  shape  or  fashion.  The  color  it  pro- 
duces in  Coca-Cola  is  probably  a  greenish-black  or 
greenish-brown.  Of  course,  I  always  run  my  tests 
with  a  known  sample  of  Coca-Cola  at  the  time  so  I 
can  be  sure  of  my  shade  in  case  it  gives  any  color.  I 
find  that  the  color  which  Coca-Cola  produces  when 
subjected  to  this  test  is  of  the  same  uniform  density. 
You  ask  which  predominates,  the  brown  or  the  green, 
[1781]  in  the  test  of  the  Coca-Cola  syrup ;  well,  that 
is  getting  pretty  fine,  I  think  it  is  about 
like  flavors,  it  is  a  sort  of  greenish-brown  or 
greenish-black ;  I  do  not  think  you  could  say  which 
predominated.  When  I  get  the  greenish-black 
color,  that  indicates  there  is  tannin  there,  and 
very  probably  coca  tannin,  but  not  necessarily  so. 
No,  sir ;  I  have  not  made  the  same  test  on  cola  tannin 
and  I  cannot  say  whether  cola  tannin  would  produce 
the  same  result  or  not.  I  cannot  say  that  I  have 
made  any  conclusive  tests  along  that  line.  I  made 
a  test  once,  when  I  was  in  Chattanooga,  on  cola  ex- 
tract, and  the  results  that  I  got  there  were  so  meagre 
and  the  condition  under  w^hich  I  got  them  so  unsatis- 
factory, that  I  do  not  consider  that  they  amounted 
to  anything;  so  I  cannot  testify  as  to  cola  tannin. 
You  say  then,  that  so  far  as  I  know,  that  test  with 
iron  chloride  would  not  determine  whether  the  tannin 
in  the  sample  under  analysis  was  coca  tannin  or  cola 
tannin;   well,    I   am   not   familiar   with   cola   tan- 
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nin.     I  have  worked  a  good  deal  with  coca  tannin, 
and  the  tannins  that  are  extracted  this  way  from 
Coca-Cola,  but  whether  there  is  any  cola  tannin  in  it 
or  not,  when  it  comes  to  Coca-Cola,  it  does  not  mat- 
ter, because  we  are  always  comparing  it  under  the 
same  conditions.     Coca  tannin  gives  a  clear  color, 
very  characteristic.     I  have  obtained  large  quantities 
of  it  from  coca-leaves,  purified  it,  worked  with  it 
under  all  sorts  of  conditions,  and  am  pretty  familiar 
with  the  color  when  I  see  it.     I  said  this  greenish- 
black  color  was  the  color  that  the  coca  tannin  gives 
with  iron  chloride.     I  have  not  tested  to  ascertain 
how    colanine    will    respond    to    the     [1782]     iron 
chloride  test,  and,  of  course,  never  having  tested  it, 
I  do  not  know  whether  or  not  the  colanine  would  re- 
spond to  that  test  the  same  way  as  the  coca  tannin 
does.     The  effect  produced  on  Exhibit  131  when  sub- 
mitted to  the  iron  chloride  test  was  a  very  faint  color- 
ing, a  sort  of  dirty  color — non-descript.     You  ask  if 
I  can  give  you  some  idea  of  about  what  color  it  was ; 
oh,  just  a  dirty  shade.     You  ask  if  it  was  a  kind  of 
greenish-brown,  too ;  well,  it  was  dirty,  that  is  about 
all  I  could  say— I  would  not  say  that  it  was  greenish- 
brown,  or  greenish-black;  I  would  just  say  it  was 
non-descript — certainly  it  was  not  anything  like  the 
color  Coca-Cola  syrup  gives  under  those  conditions. 
You  say  that  I  said  Coca-Cola  gives  a  greenish-brown 
or  black  color,  and  that  I  now  say  this  sample  gave 
a  greenish-brown  or  black  color ;  no,  I  have  not  said 
that  either ;  that  is  just  what  I  did  not  say.     I  said  it 
gives  a  dirty  color,  and  the  color  is  very  much  less 
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intense  than  the  same  amount  of  Coca-Cola  syrup 
would  give  under  similar  conditions,  and  it  is  a  very 
good  indication  when  you  get  that  reaction,  that  you 
have  not  got  any  coca  tannin,  and  that  that  syrup 
is  not  Coca-Cola.  You  ask  me  to  describe  as  near  as 
I  can  the  color  of  the  reaction  produced  in  Exhibit 
131.  I  have  described  it  as  near  as  I  can.  No  color 
predominated,  it  was  a  dirty  color,  and  I  do  not  re- 
member what  the  particular  shade  was — what  I  would 
call  a  non-descript  appearance.  You  ask  if  I  would 
call  water  of  non-descript  appearance ;  water  has  no 
color.  A  non-descript  appearance  is  something,  that 
it  is  difficult  to  describe.  You  ask  if  it  was  green; 
I  said  it  was  a  dirty  color,  that  I  cannot  describe, 
that  is  as  far  as  I  can  go.  You  ask  what  was  the  [  1783] 
nearest  color  it  was  like;  I  do  not  know.  I  cannot 
say  whether  it  was  nearer  red  than  green.  I  cannot 
tell  you,  and  I  cannot  describe  for  the  benefit  of  the 
Court,  what  color  it  was.  I  said  it  was  not  like  the 
color  you  get  with  Coca-Cola  syrup,  and  it  was  non- 
descriptive,  so  far  as  I  am  concerned,  but  I  cannot 
describe  that  color.  Now,  when  the  tannin-like  sub- 
stances are  obtained  from  Coca-Cola  syrup  in  the 
way  which  I  have  described  and  treated  with  lead 
acetate,  the  aqueous  solution  goes  to  precipitate  with 
lead  acetate,  giving  down  yellowish,  white,  at  first, 
and  gradually  clearing  until  it  remains  a  character-. 
istic  yellow  tinge.  That  precipitate  forms  in  the 
bottom  of  the  receptacle.  It  first  comes  down  yel- 
lowish white  and  after  standing  a  little  bit  it  clears 
altogether  and  has  a  distinct  yellow  color.     That  in- 


vs.  The  Coca-Cola  Company,  2325 

(Deposition  of  Dr.  H.  C.  Fuller.) 
dicates  coca  tannin.     I  have  never  made  that  test 
with  either  cola  tannin  or  with  colanine,  and  I  do  not 
know  whether  either  of  those  two  substances  would 
respond  in  the  same  way  to  that  test  or  not.     Now 
the  sample  from  Exhibit  131,  which  was  subjected 
to  this  test,  gave  a  very  copious  precipitate,  which 
had  a  sort  of  gray  color^  the  amount  was  very  large 
— much  more  than  a  sample  of  Coca-Cola  ever  gives, 
and  it  did  not  color  on  the  bottom  like  precipitate  of 
the  lead  with  the  tannin  from  the  coca  leaf.     When 
I  make  the  test  on  Coca-Cola  syrup,  the  precipitate 
agglomerates  together  and  forms  a  morphous  pre- 
cipitate, which   settles   out,  leaving  a   clear   super- 
natant liquid.     A  supernatant  liquid  is  a  liquid  that 
stands  above  anything.     It  means    that    the  liquid 
stands  above  something  on  the  bottom — for  instance, 
if  you  have  a  glass  full  of  water,  and  the  button  on 
the  bottom,  remaining   on   the  bottom     [1784]     of 
the  glass,  of  course  all  the  liquid  above  that  is  super- 
natant liquid.     I  forgot  to  mention  awhile  ago,  and 
I  will  state  now  to  save  time  that  this  ethyl  acetate 
extract  which  I  separate  into  four  parts  to  be  sub- 
jected to  the  four  tests  mentioned,  is  a  yellowish 
or  pale  brownish  tint  in  Coca-Cola  before  it  is  sub- 
mitted to  any  of  the  tests.     I  cannot  recall  abso- 
lutely now  whether  or  not  I  observed  that  same 
tint  in  the  ethyl  acetate  extract  of  this  Exhibit  131. 
The  precipitate  produced  by  the  lead  acetate  in  the 
ethyl  acetate  extract  of  the  Coca-Cola  syrup  settles 
at  the  bottom  as  a  solid  mass.     There  is  not  usually 
enough  to  make  very  much  of  a  deposit.     The  test 


2326      The  Kohe  Company  of  America  et  al, 

(Deposition  of  Dr.  H.  C.  Fuller.) 
tubes  which  contain  the  four  samples  submitted  to 
these  tests,  are^  I  should  say  three  or  four  inches 
high,  and  a  half  inch  wide.  About  three  or  four 
c.  c.  or  may  be  five  c.  c.  of  the  sample  to  be  tested 
is  poured  into  the  test  tube.  That  would  make 
about  a  quarter  of  an  inch  of  the  extract.  This  lead 
precipitate  which  comes  down  covers  the  bottom  of 
the  test  tube.  I  do  not  know  how  thick  from  the 
bottom  to  the  top  that  precipitate  would  be,  it  is 
just  a  deposit  on  the  bottom,  maybe  a  little  more 
than  a  fifteenth  or  a  twentieth  of  an  inch.  The  form 
of  the  precipitate  that  was  given  down  by  Exhibit 
131  was  not  like  the  form  of  the  Coca-Cola  precipi- 
tate. It  did  not  agglomerate  at  all — in  fact  did  not 
settle  out  entirely,  but  remained  in  that  suspended 
condition  something  like  twenty-four  hours,  and, 
finally  stood  that  way.  I  suppose  there  was  a  little 
of  the  settling  on  the  bottom  of  this  same  colored 
material,  but  the  general  appearance  of  the  solution 
was  that  dirty  color.  I  [1786]  would  not  say 
it  was  a  skimmed  milk  color,  but  it  was  turbid,  and 
maintained  that  same  color.  Now,  the  tannin  from 
Coca-Cola  syrup  when  treated  with  the  third  test, — 
the  cinchonine  sulphate  test,  gives  a  negative  test, 
that  is,  gives  no  precipitate.  There  are  very  few 
tannins  that  don't  precipitate  with  cinchonine,  but 
the  tannin  from  the  Coca  leaf  is  one  of  those  that 
does  not  precipitate,  and  cinchonine  sulphate  has 
no  ejffect  on  that  solution  at  all.  I  have  never  tested 
colonine  or  cola  tannin  with  cinchonine  sulphate. 
Coca-Cola  syrup  and  Exhibit  131  responded  in  the 
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same  way  to  the  test  for  cinchonine  sulphate ;  no  pre- 
cipitate was  obtained  in  either  case.  Now,  as  to 
the  fourth  test,  the  tannins  obtained  from  Coca-Cola 
syrup  give  no  precipitate  with  gelatin.  I  have 
not  tested  cola  tannin  or  colanine  with  gelatin. 
Exhibit  131  when  treated  with  gelatin  did  not  give 
any  precipitate  either.  The  gelatin  had  no  effect 
whatever  on  the  sample  of  either  the  Coca-Cola 
syrup  or  of  Exhibit  131.  I  have  not  any  idea  how 
many  kinds  of  tannin  there  are.  There  are  a  good 
many  more  than  eight  or  ten.  Yes,  I  have  treated 
a  lot  of  other  tannins  with  these  four  tests  I  have 
mentioned.  You  ask  me  to  take  one  of  them  and 
tell  you  how  it  responded  to  the  iron  chloride  test; 
well,  I  cannot  now,  because  it  has  been  so  long  since 
I  performed  the  test  that  I  do  not  remember  it. 
But,  I  do  not  know  of  any  two  that  react  with  iron 
exactly  alike  all  the  way  through,  they  are  differ- 
ent colors,  some  give  a  black  color,  some  bluish,  they 
react  wdth  leads  [1786]  and  most  of  them  give 
precipitates  with  cinchonine  sulphate.  You  ask  if 
Cola  tannin  differs  in  its  reaction  from  these  others 
I  am  speaking  of;  well,  cola  tannin  is  not  a  very  well- 
known  substance.  In  fact  it  is  doubtful  if  there 
is  any  tannin  in  cola.  They  talk  about  cola  tannins, 
but  the  best  knowledge  that  I  can  obtain  now,  that  is 
what  I  have  seen  written,  literature,  there  may  not 
be  any  tannin  at  all  in  cola.  You  ask  how  long  I 
have  entertained  that  opinion;  I  do  not  say  that  is 
my  opinion,  I  say  I  have  simply  seen  it  in  literature. 
You  ask  what  is  my  opinion  about  it;  well,  I  do  not 
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know.  I  presume  there  is  a  small  amount  of  some 
tannin-like  substance  in  cola^  very  likely  there  is — 
in  fact  I  have  always  thought  there  was  some,  but 
in  the  light  of  other  knowledge  that  other  people 
have  gained,  it  may  be  that  we  will  find  there  is  not 
any  there.  The  cola  nut  is  a  peculiar  thing.  It  is 
not  like  a  leaf,  or  a  bark,  or  a  root,  all  of  which  con- 
tain tannin,  it  is  really  a  fruit — they  call  it  a  nut, 
but  it  is  not  a  nut  in  the  strict  sense  of  the  word, 
but  just  what  the  character  of  this  substance  is 
which  they  have  always  spoken  of  as  tannin,  is  at 
present  uncertain.  No,  I  do  not  recall  the  names 
of  any  of  the  works  which  I  have  read  that  stated 
there  was  no  tannin  in  cola,  in  fact,  I  won't  say  that 
they  say  there  is  no  tannin  in  cola.  I  was  just  try- 
ing to  determine  what  this  substance  was,  and  there 
was  some  doubt  cast  as  to  whether  there  was  such 
a  substance  as  what  we  know  as  tannin.  No,  I  have 
never  made  any  analysis  of  the  cola  nut  to  ascertain 
the  quantity  of  tannin  therein.  I  have  made  an 
analysis  of  the  coca  leaf  to  ascertain  the  amount  of 
tannin  therein.  I  have  used  a  good  [1787]  many 
pounds  of  coca  leaves  in  my  experiments,  I  do  not 
know  how  much  I  have  used  for  any  one  test,  but 
know  I  have  never  used  such  an  amount  as  380 
pounds  of  coca  leaves  in  making  the  tests.  The 
amount  of  tannin  in  one  pound  of  coca  leaf  runs 
anywhere  from  eight  to  fifteen  per  cent,  depend- 
ing on  the  leaf  and  its  source.  By  its  source  I  mean 
locality  from  which  it  comes,  its  habitat.  There  are 
different  grades  of  coca  leaves  on  the  market  and 
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they  vary — in  fact  any  kind  of  product  of  that  kind 
varies.  You  ask  if  there  is  much  variation  between 
the  tannin  in  Truxille  coca  and  Huanoca  coca;  well, 
I  have  forgotten  now  whether  I  ever  determined 
that  point  absolutely.  I  could  not  say  now  whether 
there  is  any  difference  or  not.  You  ask  if  this 
Huanoca  coca  is  not  the  same  thing  as  the 
Erythroxylon  coca;  I  have  not  had  occasion  to  use 
those  commercial  terms  in  so  long  I  have  forgotten. 
I  guess  I  had  better  not  testify  about  that.  The 
Erythroxylon  coca  is  the  botanical  name  for  coca 
leaves,  and  the  different  varieties,  or  races — they  are 
really  called  erythroxylon  coca,  but  these  names  are 
applied  to  them  for  various  reasons,  commercially — 
the  source  they  are  shipped  from  and  the  locality  in 
which  they  grow,  but  there  is  not  much  difference 
in  the  basic  plant.  I  said  that  in  my  analysis  of  the 
coca  leaf  I  discovered  only  one  tannin  and  that  I 
know  generally  from  my  knowledge  of  chemistry 
and  the  text-books  I  have  read  that  there  is  only  one 
tannin  in  the  coca  leaf,  and  only  one  tannin-like  sub- 
stance therein.  You  ask  if  colanine  is  not  a  tannin- 
like substance;  I  do  not  remember  now  just  exactly 
what  the  characteristics  of  colanine  are.  I  am  sure 
[1788]  I  would  not  like  to  testify  about  that.  Yes, 
I  think  there  was  a  time  when  I  was  of  the  opinion 
that  there  was  a  considerable  quantity  of  tannin  in 
the  cola  nut.  When  I  first  took  up  the  study  of  it 
I  think  I  was  impressed  with  the  idea  that  it  con- 
tained tannin-like  substances  in  quantity.  No,  I  do 
not  recall  about  when  it  was  my  opinion  changed  on 
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that  subject.  I  think  it  was  before  I  went  with  the 
Institute  of  Industrial  Research,  and  while  I  was 
employed  by  the  Government,  but  just  how  long  it 
was  before  I  quit  the  Government  I  do  not  know. 
I  do  not  know  whether  or  not  there  is  any  other 
tannin  which,  when  treated  with  iron  chloride,  yields 
the  same  reaction  that  coca-tannin  does.  And  the 
same  is  true  with  respect  to  the  lead  acetate  and 
cinchonine  sulphate  and  the  gelatin.  The  conclu- 
sion I  have  formed  from  the  reaction  of  the  iron 
chloride  upon  Exhibit  131  is  that  it  was  not  charac- 
teristic of  the  tannin  that  should  be  present  in 
Coca-Cola.  I  do  not  know  what  substance  would 
respond  to  the  iron  chloride  and  the  lead  acetate 
tests  in  the  same  way  that  the  sample  from  Exhibit 
131  responded  to  those  tests.  Coca  tannin  would  re- 
spond to  the  cinchonine  sulphate  and  the  gelatin 
test  the  same  way  exactly  that  Exhibit  No.  131  re- 
sponded to  those  tests.  There  might  be  a  hundred 
other  things  that  would  respond  to  those  tests  the 
same  way.  These  four  tests  which  I  call  the  Mer- 
chandise No.  5  test,  are  the  only  tannin  tests  I  have 
made  on  any  of  the  exhibits  about  which  I  have  tes- 
tified in  this  case.  I  did  not  test  Exhibit  131  or 
any  of  the  other  exhibits  mentioned  to  find  out 
whether  or  not  they  contain  any  of  the  other  ingredi- 
ents of  Merchandise  No.  5.  I  have  known  of  these 
four  tannin  tests  ever  [1789} .  since  I  heard  Dr.  Mal- 
lett  testify  in  Chattanooga.  I  had  read  of  them  occa- 
sionally before  that,  you  might  say.  He  was  a  wit- 
ness for  the  Coca-Cola  Company  in  that  case  and  so 
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was  Dr.  Caspari.  No,  I  did  not  get  Dr.  Mallett  and 
Dr.  Caspari  to  tutor  me  in  this  method  of  discov- 
ering tannin.  I  went  home  and  tried  it  out,  myself. 
That  is  the  first  time  I  tried  it  out,  immediately  when 
I  got  home,  as  soon  as  I  got  back  to  Washington. 
No,  up  to  that  time  I  had  not  been  analyzing  and 
making  tests  for  tannin  for  the  Government  very 
much.  No,  sir  I  had  not  made  extensive  tests  for 
tannin  up  to  that  time.  Yes,  sir,  those  four  tests 
were  given  in  standard  text-books  on  chemistry  at 
that  time,  one  of  which  was  Allin's  Commercial 
Organic  Analysis,  with  which  I  was  familiar.  I  was 
familiar  with  that  work  when  I  went  down  to  Chat- 
tanooga to  testify  in  that  case.  You  ask  if  I  was 
familiar  with  the  results  which  that  work  said  these 
tests  would  yield;  now,  I  will  have  to  make  a  quali- 
fied answer  to  that.  I  was  familiar  with  the  results 
that  had  been  obtained  on  the  tannin  in  the  coca 
leaf,  but  I  was  not  familiar  with  the  methods  of  per- 
forming it  in  connection  with  this  syrup,  I  was  not 
what  you  might  call  familiar  with  it.  I  had  read 
\t  over,  and  knew  there  were  those  tests.  Yes,  I 
think  I  have  tested  the  extract  of  the  coca  leaf  with 
these  four  tests.  You  ask  what  reaction  I  got  from 
the  extract  of  the  coca  leaf  when  treated  with  iron 
chloride;  well,  anything  that  I  say  would  be  more 
or  less  of  a  surmise,  and  I  would  rather  not  answer, 
because  I  do  not  remember.  My  work  was  done 
principally  with  the  pure  tannin  which  I  made  my- 
self, and  I  worked  with  large  quantities  of  that.  I  pre- 
sume I  have  worked  with  the  extract  of  the  coca — 
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[1790]  but  I  am  not  positive  about  it.  No,  the 
extract  of  the  coca  leaf,  if  submitted  to  these  four 
tests  would  not  yield  a  different  reaction  from  that 
which  I  obtained  from  the  sample  of  Coca-Cola 
syrup  which  was  prepared  for  the  test  in  the  man- 
ner above  stated;  there  would  be  no  difference  be- 
tween the  reaction  given  by  the  tannin  extracted 
from  the  extract  of  coca  leaf  and  from  Coca-Cola 
syrup.  There  w^ould  be  no  difference  between  the 
reaction  produced  from  just  the  extract  of  coca  as 
it  comes  out  of  the  coca  leaf  and  the  same  amount 
of  Coca-Cola  syrup,  not  in  so  far  as  this  tannin  test 
is  concerned.  You  ask  if  I  have  ever  made  that  ex- 
periment; well,  as  I  say,  I  am  not  positive  about 
that.  I  do  know  positively  that  they  would  yield 
the  same  result,  because  they  have  the  same 
tannin  in  both  cases.  You  ask  if  there  would  be  any 
difference  in  the  reaction  if  I  put  two  different  kinds 
of  tannin  into  the  solution,  sav  coca  tannin  and 
cola  tannin,  and  submitted  that  solution  to  these 
same  tests;  that  I  do  not  know.  It  depends  on  the 
relative  quantity  of  the  other  tannin  to  the  coca 
tannin.  We  know  that  it  exists  in  Coca-Cola,  and 
it  does  not  make  any  difference,  because,  as  I  said 
before,  you  get  the  same  reaction  from  the  tannins 
extracted  from  the  coca  leaf  as  you  get  from  the 
Coca-Cola  syrup.  You  ask  how  I  extracted  the  tan- 
nin from  the  coca  leaf;  well,  I  have  not  got  the  de- 
tails of  that  work  here,  it  was  a  long  process  and 
I  have  forgotten  how  it  was  done.  Yes,  I  certainly 
could  do  it  again,  but  I  would  have  to  look  over 
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my  work  to  see  how  I  carried  it  out.  I  do  not  re- 
member now.  I  do  not  think  I  could  give  you  even 
a  [1791]  general  indication  of  how  it  was  done. 
I  think  I  did  submit  Merchandise  No.  5,  to  these 
same  tests  once.  I  am  not  sure  that  I  did  even  once, 
but  I  think  I  have  a  recollection  of  doing  it  once. 
I  have  forgotten  now  all  about  hov^r  Merchandise 
No.  5,  reacted  to  this  test.  You  ask  if  I  recall 
whether  it  reacted  in  the  same  way  that  a  sample 
of  Coca-Cola  syrup  reacts;  I  would  not  say,  I  really 
have  forgotten.  It  ought  to  react  the  same  way,  but 
whether  it  did  not  not — just  what  reaction  I  ob- 
tained,— I  do  not  remember.  As  far  as  I  know  the 
only  thing  from  which  Coca-Cola  syrup  could  get 
tannin  is  from  the  Merchandise  No.  5,  so  that  Mer- 
chandise No.  5,  when  submitted  to  those  four  tests, 
ought  to  yield  exactly  the  same  result  as  Coca-Cola 
syrup  vv^ould  and  as  the  extract  of  coca  leaf  would 
vield.  The  extract  of  coca  leaf  on  which  I  made 
these  tests  was  fluid  extract  of  coca.  There  would 
be  no  diiference  in  the  reaction  between  fluid  ex- 
tract of  coca  and  decocanized  extract  of  coca,  in  so 
far  as  the  tannin  was  concerned,  when  submitted  to 
those  four  tests.  I  tested  Exhibit  131  for  its  caffein 
content,  its  flavoring,  its  reaction  for  Merchandise 
No.  5,  and  its  specific  gravity.  The  specific  gravity 
of  that  sample  was  1.255,  I  also  determined  its  phos- 
phoric acid  content,  which  was  .21%,  figured  as 
P205  v/hich  is  the  same  way  I  usually  figure  Coca- 
Cola  syrup.  Some  people  call  it  HP304.  The  or- 
dinary   way    of    reporting    the    amount    of    phos- 
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phoric  acid  in  any  mixture  is  as  anhydrate, 
which  is  P205.  Now,  the  phosphoric  acid  as 
it  is  used  in  the  commercial  way,  has  the 
formula  H3P04 — the  same  thing  as  [1792] 
P2O5  plus  H2O.  .21  per  cent  of  P2O5,  is  the  same 
thing  as  .30  per  cent  of  H3PO4,  and  .30  per  cent 
would  be  the  measure  of  the  actual  per  cent  of  phos- 
phoric acid  that  was  put  into  the  Coca-Cola  syrup — 
simply  a  difference  in  the  way  of  reporting  it,  that 
is  all.  The  phosphoric  acid  content  of  Coca-Cola, 
ifigured  as  P2O5  is  .21%,  so  that  from  the  specific 
gravity  of  Exhibit  131,  and  the  phosphoric  acid  con- 
tent of  that  exhibit  I  could  not  tell  whether  it  was 
Coca-Cola  or  not,  in  other  words,  those  two  tests 
yielded  about  the  same  results  as  Coca-Cola  syrup 
yields.  And  the  only  way  I  had  of  determining  the 
difference  between  Exhibit  131  and  Coca-Cola  syrup 
was  the  fact  that  Exhibit  131  had  .16  per  cent  caf- 
fein,  a  difference  in  flavor  and  vielded  to  a  different 
test  for  tannin,  with  the  iron  chloride  and  lead  ace- 
tate tests,  from  the  test  which  Coca-Cola  syrup 
yielded.  I  do  not  know  what  the  flavor  of  Exhibit 
131  was.  I  do  not  remember  whether  or  not  I 
noticed  any  predominant  flavor  in  that  exhibit.  It 
had  a  blend  which  was  not  the  blend  of  Coca-Cola, 
and  that  is  as  near  as  I  can  come  at  describing  it.  I 
came  to  no  conclusion  as  to  what  product  Exhibit 
131  is.  I  have  examined  some  fifteen  hundred  sam- 
ples of  syrups,  of  this  character.  Once  in  a  while  I 
can  tell  just  what  product  the  product  is,  other  than 
Coca-Cola  syrup  but  not  always.     By  continually 
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analyzing  known  samples  of  other  products  of  that 
type  and  comparing  the  reactions  of  the  results 
obtained  with  samples  like  this,  with  those  known 
samples,  you  can  sometimes  arrive  at  conclusions 
which  are  absolutely  correct.  That,  of  course,  would 
be  on  the  hypothesis  that  the  particular  syrup  you 
have  been  analyzing  is  uniform.  Or,  if  you  have 
[1793]  analyzed  one  of  the  same  period,  that  is 
selected  from  the  same  factory,  that  is  about  the 
nearest  you  could  say,  that  it  is  the  same.  Oh,  yes,  I 
have  analyzed  other  syrups  besides  Coca-Cola  syrup 
sufficiently  to  be  able  to  distinguish  them  from  other 
syrups  of  the  same  general  character.  You  ask  what 
are  some  of  those  syrups;  w^ell,  I  have  analyzed 
Lemon-Cola,  Ko-Nut,  X-0,  I  think  I  have  analyzed 
one  called  Childs  Cola,  something  like  that,  Koke, 
and  I  have  analvzed  at  one  time  about  a  hundred 
different  samples  when  I  was  with  the  Government. 
I  would  not  say  that  I  could  take  a  syrup  and  not 
knowing  what  it  was,  from  the  analysis  of  it  tell  you 
whether  or  not  it  was  Lemon-Kola,  Ko-Nut,  X-0, 
Childs  Cola,  or  Koke.  I  do  not  know,  of  course,  how 
many  analyses  of  Koke  syrup  I  have  made.  I  have 
analyzed  some  that  were  known  to  be  authentic  and 
others  that  were  probabl}^  Koke,  were  picked  up,  I 
presume.  I  do  not  know  as  to  the  number  and  could 
not  say.  I  have  analyzed,  perhaps,  two  or  three 
samples  of  Koke  which  I  know  to  be  authentic.  I 
only  have  one  set  of  notes  of  my  analyses  of  Koke.  I 
have  not  any  notes  on  any  of  the  other  beverages, 
Lemon-Cola,  X-0,  Ko-Nut,  Childs  Cola,  or  Koke. 
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I  do  not  think  the  phosphoric  acid  content  of  Coca- 
Cola  ever  has  varied  in  any  of  my  analyses  of  it. 
The  sugar  content  of  Coca-Cola  syrup  I  found  to 
vary  from  53%  to  54,  or  perhaps  two  or  three-tenths 
per  cent.  That  is  the  greatest  variation  I  have  ever 
found  in  Coca-Cola  syrup.  That  was  the  fountain 
syrup.  I  have  also  analyzed  bottlers  syrup  for  sugar 
content,  but  not  many  samples  of  it.  I  will  have  to 
refresh  my  memory  from  the  notes  as  to  what  the 
[1794]  analyses  showed,  I  think  it  is  about  58.2 
per  cent.  It  has  not  varied  much  in  any  of  the  sam- 
ples I  have  analyzed.  I  have  analyzed  only  a  very 
few  that  I  knew  positively  were  bottlers  syrup.  A 
variation  of  from  53%  to  54.2  or  54.3  per  cent  in  the 
sugar  content  of  Coca-Cola  might  affect  the  specific 
gravity  of  the  syrup  some  in  the  third  or  fourth  deci- 
mal place,  but  not  very  materially.  It  would  not 
affect  the  sweetness  of  the  syrup.  Before  I  forget 
it,  I  want  to  say  that  it  takes  two  days  to  complete 
the  test  for  a  single  determination  of  the  caffein  con- 
tent of  a  syrup  of  this  character.  The  test  for  spe- 
cific gravity  takes  about  an  hour.  In  determining 
the  phosphoric  acid  content  in  a  syrup  of  this  char- 
acter I  use  ten  c.  c.  for  a  sample,  measured  the  same 
way  as  for  caffein,  diluted  with  water,  treat  with 
5  c.c.  of  ammonia,  then  with  35  c.c.  of  magnesium 
mixture ;  stir  and  allow  the  precipitate  to  settle  over 
night ;  filter ;  wash  with  dilute  ammonia ;  precipitate, 
dissolve  in  dilute  nitric  acid;  precipitate  with  am- 
monia molybdate;  filter;  precipitate;  dissolve  in  5 
c.c.  of  ammonia;  precipitate  with  35  c.c.  of  mag- 
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neseum  mixture ;  allow  to  stand  over  night ;  wash 
with  dilute   ammonia;   dry   on  filter;   ignite   from 
Bunsen  flame;  weigh  as  magnesium  pyrophosphate, 
and  calculate  amount  of  P2O5,  or  HP3O4,  from  result 
obtained.     The  sugar  content  is  determined  by  tak- 
ing 25  c.c.  of  syrup,  adding  five  c.c.  of  hydrochloric 
acid,  allowing  it  to  stand    for   twenty-four    hours, 
diluted  with  500  c.c,  withdrawing  10  c.c.  of  that 
dilute    solution    and   precipitating   with    Fehling's 
solution,  w^hich  throws  out  a  precipitate  of  copper 
oxide,  filtering,  weighing  the  precipitate,  and,  from 
the  weight     [179'5]     of  that  determining  the  amount 
of  sugar  present  in  the  syrup.     That  last  precipitate 
which  I  weigh,  is  not  sugar,  it  is  copper  oxide,  and 
from  that  is  determined  how  much  sugar  I  have  had. 
Definite    amounts    of    sugar    precipitate,    defiuite 
amounts  of  copper,  with  Fehling's  solution,  and  we 
have  that  worked  out  for  every  milligram  or  tenth 
of  a  milligram  of  copper-oxide  right  on  up,  how 
much  sugar  it  represents.     There  is  no  other  method 
of  determining  the  sugar  content  in  a  mixture  of 
that  kind  that  I  know  of.     There  are  other  methods 
for  determining  the  phosphoric  acid  content  in  a 
syrup  of  this  kind  in  addition  to  that  heretofore  ex- 
plained, but  I  cannot  give  all  the  details  of  them; 
although,  I  think  some  people  precipitate  the  first 
time  with   calcium  chloride   instead  of  magnesium 
mixture,  and  some  people  dissolve  their  molybdate 
precipitate  in  alkali  and  hydrate  with  acid, — get  it 
volumerically.     The  result  is  the  same,  though,  in 
every  instance — it  is  just  a  matter  of  the  convenience 
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of  the  worker.  No,  I  have  never  analyzed  Coca- 
Cola  syrup  to  determine  whether  or  not  it  had  any 
nux  vomica  in  it,  but  I  always  prove  that  it  is  absent 
by  certain  tests  that  I  make.  I  always  test  these  soft 
drinks  for  the  presence  of  any  other  alkaloids,  than 
caffein  and  none  of  them  that  I  have  analyzed  now, 
ever  do  contain  any  but  caffein.  The  test  by  which 
I  determine  the  presence  or  absence  of  nux  vomica 
in  a  syrup  of  this  character  is  this :  You  proceed  to 
treat  the  syrup  with  ammonia  and  extract  it  with 
what  is  known  as  Crolius'  mixture,  that  is  a  combin- 
ation of  ether,  chloroform  and  alcohol.  This  is  an 
emiscible  solvent  similar  to  chloroform  and  the 
syrup  is  extracted  in  exactly  the  same  way  as  I  de- 
scribed in  the  method  for  extracting  caffein.  [179'©] 
the  only  difference  in  the  procedure  being  that  the 
solvent  comes  out  on  top  instead  of  settling  out  at 
the  bottom.  By  three  extractions  with  Crolius'  mix- 
ture from  a  syrup  of  this  kind  you  can  extract  all  of 
the  higher  alkaloids — I  should  say  the  stronger 
alkaloids,  instead  of  higher — like  strychnine,  or  co- 
caine, or  quinine.  Then  the  solvent  solution  is 
evaporated,  taken  up  with  dilute  sulphuric  acid,  and 
shaken  out  five  times  with  chloroform.  You  take 
out  some  caffein  by  that  procedure,  but  you  do  not 
take  it  all  out,  and  in  order  to  separate  the  caffein 
from  the  other  alkaloids,  such  as  might  occur  in  nux 
vomica  or  coca-leaf,  or  cinchona  bark,  you  shake  it 
out  with  chloroform  and  acid  solution.  After  ex- 
tracting with  chloroform,  ammonia  is  added  and  the 
mixture  shaken  with  ether  or  chloroform  solvent, 
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separated  and  evaporated  and  tested  for  alkaloids. 
Any  nux  vomica,   cocaine,  quinine   or  any  of  the 
stronger  alkaloids  present  will  be  in  that  solution, 
as  well  as  the  lesser  alkaloids  of  the  coca  leaf.     The 
alkaloids  of  the  coca-leaf  are:  Truxiline,  alpha  and 
beta  cinamyl  benzoi  lectomine,  srococaine,  these  are 
exclusive  of  cocaine,  as  I  understand  you  wished. 
That  is  all  in  the  dry  leaf.     Hygrine  occurs  in  the 
leaf  when  it  is  freshly  gathered,  but  that  disappears 
before  it  reaches  the  market.     Yes,  I  have  indirectly 
analyzed  Coca-Cola  syrup  for  oil  of  sassafras.     You 
ask  me  to  explain  the  analysis  for  that ;  well,  in  the 
various    manipulations,    especially    the    extraction 
with  ethyl  acetate  for  tannins,   if  there  were   any 
safrol    present — which    is   the   very    characteristic 
odorous  principle  of  sassafras — you  would  notice  it 
very  much,  it  would  be  very  prominent ;  but     [1797] 
I  have  never  observed  anything  of  that  nature  from 
*' Coca-Cola."     Oil  of  sassafras  is  one  of  the  very 
easiest  of  oils  to  identify.     It  would  be  taken  out 
with  the  ethyl  acetate.     It  is  soluble  in  ethyl  acetate. 
The  only  way  you  could  determine  its  presence  is  by 
the  odor.     No,  sir,  I  could  not   describe  that  odor, 
either.     [1798] 

I  determined  that  Plaintiff's  Eebuttal  Exhibit  132 
was  not  Coca-Cola  by  the  same  procedure  that  I  have 
described  about  Plaintiff's  Rebuttal  Exhibit  No.  1, 
that  is  by  test  for  caffein  content,  flavor,  merchan- 
dise No.  5  test,  specific  gravity.  The  specific  gravity 
of  Exhibit  132  as  1.256.  The  phosphoric  acid  con- 
tent figured  as  P2O5  was  .21.  , 
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(It  is  stipulated  and  agreed  that  when  Dr.  Puller 
refers  to  P2O5  unless  otherwise  specified.) 

I  have  not  got  the  caffein  content  of  Exhibit  132 
in  my  notes,  and  therefore  cannot  state  what  it  was. 
This  Exhibit  differed  in  flavor  from  Coca-Cola  and 
merchandise  No.  5  reaction  were  not  like  Coca-Cola, 
when  treated  exactly  the  same  way  as  I  treated  Ex- 
hibit 131.  The  reaction  of  Exhibit  132  with  all  four 
tests,  namely,  the  iron  chloride,  the  lead  acitate, 
zinchonine  sulphate,  and  gellatine,  responded  exactly 
the  same  way  as  did  Exhibit  131,  to  each  of  those 
tests.  I  did  not  determine  from  Exhibit  132  what 
the  syrup  is.  The  specific  gravity  of  Plaintiff  Re- 
buttal Exhibit  133  was  1.253,  caffein  content  .14%, 
phosphoric  content  .19%.  Tannin  test  the  same  as 
Exhibit  131  and  132 ;  flavor  not  like  Coca-Cola,  same 
as  Exhibits  131  and  132.  The  odor  and  flavor  of  Ex- 
hibits 131,  132  and  133  were  all  alike.  I  did  not 
determine  from  my  analyses  what  product  133  was. 
I  don't  remember  ever  having  known  Coca-Cola 
syrup  to  have  as  low  a  phosphoric  content  as  .19%. 
I  think  .20  is  the  lowest  limit  in  my  investigation. 
The  difference  between  .19  and  .20  is  not  so  very 
much,  but  the  normal  content  of  Coca-Cola  syrup  is 
.21,  so  that  you  will  allow  .2  on  one  side  and  .2  on  the 
other  side,  you  get  pretty  near  to  nine  and  it  is 
[1789]  a  long  ways.  The  specific  gravity  of  Plain- 
tiff's Exhibit  134  was  1.2693;  Caffein  content  .20%  ; 
phosphoric  acid  .22%.  The  odor  and  flavor  of  this 
Exhibit  were  the  same  as  Coca-Cola ;  the  tannin  re- 
action the  same  as  Coca-Cola.     The  specific  gravity 
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of  Plaintiff's  Rebuttal  Exhibit  135  was  1,2714;  caf- 
fein  content  .17%  ;  phosphoric  content  .21%,  flavor 
not  like  Coca-Cola ;  tannin  test  not  like  Coca-Cola, 
The  tannin  test  was  not  like  the  tannin  test  of  Ex- 
hibits 131  and  132.  The  reaction  of  Exhibit  135  to 
the  iron  chloride  and  the  lead  acetate,  were  similar 
to  coca-cola  only  considerably  weaker — they  were 
not  like  straight  coca-cola  gives.  The  odor  and 
flavor  of  Exhibit  135  were  not  like  131  and  132. 
This  flavor  differed  from  any  I  have  had  yet.  The 
specific  gravity  of  plaintiff's  rebuttal  Exhibit  125 
was  1.233,  and  caffein  content  .15%  ;  phosphoric  acid 
.21%  ;  tannin  a  trace,  not  like  coca-cola,  the  flavor 
not  like  coca-cola ;  sample  in  a  state  of  fermentation. 
The  reaction  on  the  tannin  in  this  sample  yielded  to 
the  iron  chloride  treatment  very  slightly.  It  was 
not  at  all  like  coca-cola  reaction.  I  couldn't  say 
whether  or  not  it  was  like  the  reaction  of  Exhibit  131. 
Its  intensity  was  much  less  than  coca-cola,  I  don't 
remember  how  it  did  compare  with  131.  I  don't  re- 
member what  the  color  of  the  reaction  was,  I  think  it 
was  a  sort  of  nondescript  color  like  the  other.  It 
formed  very  slight,  very  minute  precipitates,  it  re- 
sponded to  the  lead  acetate  test  with  only  a  very 
slight  precipitate — not  like  Coca-Cola.  You  ask  if 
it  had  precipitates,  when  treated  both  with  iron 
chloride  and  lead  acetate ;  well,  the  iron  precipitate, 
it  is  more  of  a  color,  you  don't  get  a  [1800]  pre- 
cipitate really  with  that  small  quantity,  it  is  really 
more  of  a  color.  You  ask  if  the  color  was  nearer 
like  the  Coca-Cola  color  or  more  nearlv  like  Exhibit 
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131.  I  cannot  remember  that.  I  know  it  was  not 
anything  like  Coca-Cola.  Oh,  no,  I  have  no  inde- 
pendent recollection  of  any  of  these  analyses  except 
from  my  notes;  I  couldn't  carry  this  in  my  head  to 
save  my  life.  My  notes  don't  show  what  these  anal- 
yses show,  except  that  it  was  not  like  Coca-Cola, 
unless  there  was  some  very  marked  characteristic. 
It  is  not  shown  in  the  notes.  In  a  case  like  this  last 
sample  where  it  was  fermenting,  I  put  that  down, 
because  that  is  an  ordinary  characteristic  test  for 
substances  that  are  not  coca-cola.  I  never  knew 
Coca-Cola  to  explode.  I  never  heard  of  a  Coca-Cola 
bottle  exploding.  If  a  Coca-Cola  bottle  should  ex- 
plode, that  would  be  a  very  good  indication  that  it 
w^asn't  Coca-Cola.  I  don't  know^  how -the  flavor  and 
odor  of  Exhibit  125  compared  with  the  odor  and 
flavor  of  Exhibit  131.  My  notes  don't  show  that 
feature,  they  just  show  it  was  not  Coca-Cola — that 
is  all  they  show.  The  specific  gravity  of  Plaintiff's 
Exhibit  126  was  1.246,  caffein  content  .13%,  phos- 
phoric content  .21%.  The  tannin  reaction  slight, 
not  like  Coca-Cola ;  flavor  not  like  Coca-Cola,  and  in 
a  state  of  fermentation.  You  ask  what  causes  the 
syrup  to  ferment ;  well,  very  likely  the  sugar  break- 
ing up  forms  alcohol.  That  is  due  to  molds  getting 
in — some  kind  of  yeast  spores,  probably.  I  don't 
know  the  specific  name  in  bacteriology  for  them,  but 
that  is  what  causes  it.  You  ask  what  substances 
they  would  come  from  in  the  product;  they  wouldn't 
come  from  any  substance  really  in  the  product. 
They  may   get   in   the   process   of   manufacture — 
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[1801]     either  the  product  was  not  cooked  when  it 
was  made  and  the  spores  killed,  or  else  it  was  allowed 
to  stand  and  cool  in  the  air,  and  the  wild  yeast  that 
is  always  falling  around  dropped  in,  or  the  container 
it  was  in  after  it  was  put  in,  was  open  and  wild  yeast 
got  in  then — anything  like  that,  and  if  the  sugar 
content  was  low  enough  it  would  start  to  ferment. 
Oh,  no,  this  wild  yeast  could  not  get  in  just  from  the 
atmosphere.     You    ask   how   low    a   sugar   content 
would  have  to  be  to  absorb  the  wild  veast  from  the 
atmosphere;  well,  I  judge  something  about  fifty  per 
cent,  I  believe  fifty  or  fifty-one  per  cent  sugar,  if  it 
goes  below  that  it  would  not  take  anything  much  to 
start  it.     The  larger  the  amount  of  sugar  you  have, 
the  greater  the  guarantee  you  have  that  there  will 
be  no  fermentation,  and  one  of  the  means  to  protect 
against  fermentation  is  to  add  more  sugar.     Another 
means  is  to  take  in  some  preservave  such  as  sodium 
benzoate,  or  sodium  salicylate.     You  ask  if  the  sugar 
is  not  the  only  harmless  way  to  preserve  it;  I  don't 
qualify    on    that.     The  analysis  of  Plaintiff's  Re- 
buttal Exhibit  12T  was  as  follows:  specific  gravity 
1,2928;  caffein  content  .076%;  phosphoric  acid  con- 
tent .22%  ;  tannin  reaction  not  like  Coca-Cola ;  flavor 
not  like  Coca-Cola.     My  notes  do  not  say  whether  or 
not  the  tannin  reaction  and  flavor  and  odor  are  simi- 
lar to  Exhibits  131,  or  any  of  the  others.     I  did  not 
determine  the  sugar  content  of  any  of  these  samples. 
My  analysis  of  Plaintiff's  Rebuttal  Exhibit  128  was 
as  follows:  Specific  gravity  1.2956';  caffein  content 
.096%  ;  phosphoric  acid  content  .24%  ;  tannin  reac- 
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tion,  flavor  not  like  Coca-Cola.  The  specific  gravity 
of  this  sample,  1.2956,  indicates  to  [1802]  me  that 
it  is  quite  high  compared  to  the  other  samples  we 
have  been  discussing.  If  the  specific  gravity  of  a 
syrup  of  like  character  as  the  syrup  under  investiga- 
tion is  as  low  as  1.233  or  1.246  that  would  indicate 
that  the  sugar  content  was  low  enough  to  cause 
fermentation.  Yes,  sir,  I  could  determine  roughly 
the  amount  of  sugar  from  the  specific  gravity — it  is 
a  measure  of  the  syrup.  The  specific  gravity  is 
principally  a  measure  of  what  sugar  is  in  this  prod- 
uct— it  is  a  factor  of  the  sugar.  Yes,  sir,  I  think 
specific  gravity  would  also  control  the  sweetness  of 
the  sugar.  For  instance,  a  syrup  whose  specific 
gravity  1.2956  would  be  a  great  deal  sweeter  than 
one  whose  specific  gravity  is  1,233  that  is  sweeter  to 
the  taste.  My  analysis  of  Plaintiff's  Exhibit  129 
was  as  follows:  Specific  gravity  1.245;  caffein  con- 
tent .13%  ;  phosphoric  acid  .21% ;  tannin  reaction 
not  like  Coca-Cola,  product  in  a  state  of  fermenta- 
tion. I  didn't  report  on  the  odor  or  smell.  I  think 
it  was  probably  fermented  so  badly, — well,  that  I 
wouldn't  say. 

My  analysis  of  Plaintiff's  Rebuttal  Exhibit  130 
was  as  follows:  Specific  gravity  1.246;  caffein  con- 
tent, that  I  have  not  got;  phosphoric  acid  content 
.21% ;  tannin  reaction  not  like  Coca-Cola,  the  prod- 
uct in  a  state  of  fermentation.  You  can  tell  when 
it  is  in  a  state  of  fermentation  by  opening  the  bot- 
tle, when  the  stopper  comes  out  with  a  pop,  and  usu- 
ally froths  out  of  the  neck  of  the  bottles  indicating 
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gases  in  there.  That  is  the  only  way  by  which  I 
determine  that  these  samples  here  under  determina- 
tion were  in  a  state  of  fermentation.  Aside  from 
Exhibit  134,  which  I  said  had  the  same  tannin  reac- 
tion, and  the  same  odor  and  flavor  [1803]  as  Coca- 
Cola  syrup,  I  did  not  determine  what  specific  prod- 
uct any  of  the  other  exhibits  were. 

Yes,  sir,  I  have  made  an  analysis  of  ^'Koke"  syrup. 
I  suppose  it  was  the  product  of  the  Southern  Koke 
Company  of  New  Orleans,  Louisiana.     I  presume 
the  method  whereby  I  got  the  ''Koke"  syrup  as  set 
out  in  the  report  there  dated  July  17th,  1914,  test 
No.  286,  if  it  is  on  there,  that  is  what  it  is — that  is 
correct.     Page  2  of  that  report  correctly  sets  forth 
my  analysis  of  Koke  syrup.     I  got  out  this  report 
myself,  and  this  description  of  the  label  on  the  jug 
is  a  correct  description  of  the  label  that  was  on  the 
jug.     The  lead  number  test  mentioned  in  this  analy- 
sis is  a  new  test  that  I  have  been  trying  out  on  syrup 
lately — trying  to  see  v>^hether  it  has  any  significance 
in  the  analyses  for  soft  drinks.     I  have  not  come  to 
any  conclusion  about  it  yet,  but  simply  put  it  in  there 
because  I  am  trying  it  on  syrups  now.     I  have  tried 
it  on  Coca-Cola  syrup,  and  I  have  one  figure  here  of 
11.48 — Coca-Cola  runs  from  11  to  12.     The  analysis 
of  Koke  syrup  which  I  made  and  which  I  have  above 
referred  to  was  as  follows:  Specific  gravity  1.2679; 
caffein  content  .16%  ;  phosphoric  acid  content  figured 
as  1.205  .24%;  sugar  53.75%;  lead  No.  12.7;  color 
caramel;  no  alkaloids  others  than  caffein;  no  pre- 
servatives; no  sacpharin;  vanillin  taste  strong,  but 
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very  slight  tannin  reaction;  jflavor  not  like  Coca-Cola 
and  very  tart.     On  opening  the  jug  the  odor  which 
often  accompanies  glycerin  was  very  apparent. 

(Defendant  here  tender  and  offer  in  evidence  as 
Defendants'  Rebuttal  Exhibit  No.  10-1,  and  10-2,  the 
report  above  [1804]  referred  to,  dated  July  17th, 
1914,  being  Test  No.  286;  10-1  being  the  first  page 
and  10-2  being  the  second  page  of  said  report.) 

I  did  not  find  any  nux  vomica  in  Koke  syrup.  I 
do  not  recall  what  the  tannin  reaction  of  this  syrup 
was  when  treated  with  iron  chloride.  I  know  it 
didn't — I  know  it  was  different  from  Coco  tannin. 
No,  I  don't  remember  whether  or  it  had  the  same 
tannin  reaction  as  Exhibit  No.  131  in  this  case,  or 
as  any  of  the  other  exhibits.  The  same  applies  to 
the  lead  acitate  test  and  to  the  cinchonine  sulphate 
and  the  gellatine  test.  You  say,  suppose  a  syrup 
had  a  specific  gravity  of  1.253,  a  caffein  content  of 
.14%  and  phosphoric  content  of  .19%,  and  tannin  re- 
action differing  from  that  of  Coca-Cola  syrup  and 
that  it  was  mixed  with  Coca-Cola  syrup,  and  you  ask 
if  I  could  tell  you  what  the  specific  gravity  of  the 
mixture  would  be,  and  the  test  phosphoric  acid,  the 
caffein  content  and  its  tannin  reaction;  well,  if  the 
syrup  was  freshly  made  syrup,  the  specific  gravity 
wouldn't  change  any — that  is  equal  parts  of  the  two, 
I  suppose.  You  say  you  don't  know  whether  it  is 
equal  parts  of  the  two  or  not,  that  all  you  know  is 
that  it  is  a  mixture,  well  if  it  freshly  made  Coca-Cola 
syrup,  the  specific  gravity  wouldn't  be  changed.  A 
variation  of  the  other  ingredients  w^ould  depend  upon 
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the  per  cent  of  admixture,  and  the  same  in  relation 
to  the  tannin  test,  weaker  or  stronger,  depending 
upon  the  mixture.     No,  if  I  found  a  syrup  that  had 
a  tannin  reaction  that  was  similar  to  the  tannin  re- 
action of  Coca-Cola  syrup,  but  weaker,  that  analysis 
would  not  necessarily  indicate  to  my  mind  that  the 
product     [1805]     had  some  Coca-Cola  syrup  in  it. 
The  mixture  of  the  product  mentioned,  with  a  spe- 
cific gravity,  caffein,  and  phosphoric  content,  etc.,  as 
above  mentioned,  with  Coca-Cola  syrup,  the  caffein 
content  of  that  mixed  syrup  would  be  less  than  the 
caffein  content  of  Coca-Cola  syrup,  and  the  same 
with  the  phosphoric  acid  content.     Now,  if  the  syrup 
which  was  mixed  with  the  Coca-Cola  syrup  had  a 
higher  specific  gravit;/  than  Coca-Cola  syrup  and  a 
much  less  caffein  content,  and  about  the  same  phos- 
phoric acid  content,  your  finished  product  would 
have  a  lower  caffein  content  than  Coca-Cola,  but  I 
couldn't  tell  what  the  specific  gravity  would  be,  be- 
cause I  don't  what  the  admixture  would  be.     So  that 
is  as  far  as  I  can  answer  your  question.     The  spe- 
cific gravity  of  the  syrup  would  be  higher  than  the 
specific  gravity  of  the  Coca-Cola  syrup  if  you  mixed 
a  syrup  with  a  very  high  specific  gravity  with  the 
Coca-Cola  syrup,  for  instance,  if  a  syrup  had  a  spe- 
cific gravity  of  1.298',  it  would  be  higher  than  Coca- 
Cola.     If  I  mix  two  tannins  together  that  had  a  dif- 
ferent reaction  with  the  iron  chloride  and  lead  scitate 
tests,  it  is  difficult  to  say  what  would  be  the  reaction 
that  that  mixture  of  tannins  would  yield;  with  lead 
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you  would  get  a  combined  reaction  of  the  two,  I 
think  it  would  be  quite  characteristic.     You  would 
probably  get  an  intensified  iron  reaction,  at  the  same 
time,  probably,  and  that  is  only  a  surmise,  because  I 
don't  know  what  the  tannin  might  be  you  would  put 
in  there.     I  have  never  made  a  test  of  that  kind.     I 
said  Plaintiff  Exhibit  No.  134  is  Coca-Cola  syrup 
probably.     I  am  practically  certain  that  it  is  Coca- 
Cola  syrup;  I  couldn't  say  that  it  was  not,  by  any 
test  that  I     [1806]     know  of.     I  think  I  would  be 
willing  to  swear  absolutely  positively  that  it  is  Coca- 
Cola  sjnrup.     I  said  Plaintiff  Exhibit  135  was  a  mix- 
ture of  Coca-Cola  syrup  and  some  other  syrup.     I 
determined  that  it  was  such  a  mixture  just  from  the 
general  appearance ;  it  is  not  Coca-Cola  straight.     It 
has  some  characteristics  which  suggest  Coca-Cola, 
but  it  is  simply  an  opinion  that  I  arrived  at  from 
what  I  saw  of  it,  that  it  was  probably  a  mixture. 
You  asked  if  it  is  not  more  of  a  guess  on  my  part 
than  anything  else ;  well,  it  is  more  than  a  guess.     It 
is  my  opinion  that  it  probably  is.     No,  I  did  not  de- 
termine the  relative  proportion  of  Coca-Cola  S3rrup 
in  this  mixture,  or  the  relative  proportion  of  the 
other  syrup.     You  ask  if  I  determined  it  was  a  mix- 
ture by  its  specific  gravity — no,  it  is  more — as  I  say, 
it  is  a  sort  of  feeling  that  I  have — after  analyzing  a 
great  many  of  these  things  you  can  sometimes  tell — 
it  may  be  second  nature — call  it  what  you  will.     You 
ask  if  it  more  instinct  than  anything  else ;  well,  after 
you  have  taken  into  consideration  the  figures  you 
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have  obtained  the  appearance  of  it,  the  way  it  looks 
and  everything,  whether  it  is  a  mixture  or  whether 
it  is  not.  This  Exhibit  135  looks  different  from 
what  I  have  analyzed.  It  is  different  from  a  great 
many  of  the  other  exhibits  in  this  case.  There  have 
been  a  lot  of  exhibits  introduced  in  this  case  that 
were  fermented.  Oh^  no,  I  didn't  say  that  all  the 
exhibits  introduced  in  this  case  have  been  fermented 
except  this  one ;  I  said  a  great  many  of  them  have 
been.  You  say  that  I  have  mentioned  three  exhibits 
that  were  fermented,  and  that  there  are  eleven  ex- 
hibits altogether.  You  ask  how  the  color  of  this  Ex- 
hibit 135  differed  from  the  color  of  the  [1807] 
exhibits  that  were  not  fermented;  well,  I  don't  know 
that  I  can  say.  You  ask  if  it  differed  at  all ;  yes,  sir, 
it  did  in  some  respects,  but  I  don't  remember  how. 
No,  I  could  not  tell  just  now  by  looking  at  this  Ex- 
hibit 135  and  the  other  exhibits  whether  it  differs 
or  not.  You  ask  why  I  cannot  now,  if  I  could  tell 
at  some  time  previous ;  well,  because  in  determining 
the  difference  in  color,  I  take  it  and  dilute  it  under 
certain  conditions  and  compare  the  color  with  normal 
Coca-Cola  syrup.  The  sample  that  I  test  is  diluted 
with  water.  I  put  ten  cubic  centimeters  of  syrup 
and  add  forty  cubic  centimeters  of  water  and  com- 
pare the  color  in  a  tube,  with  ten  cubic  centimeters 
of  Coca-Cola  syrup,  to  which  I  have  added  forty 
cubic  centimeters  of  water.  When  that  is  done,  you 
pretty  often  get  wide  variations.  Yes,  sir,  I  have 
analyzed  very  many  samples  of  Coca-Cola  at  the 
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same  time  and  com;^ared  tliem  with  each  other  and 
tested  them  for  that  color.  I  don't  know,  I  am  sure, 
how  many  samples  of  Coca-Cola  syrup  I  have  done 
that  with,  at  one  time.  You  ask  if  I  can  give  you 
an  idea,  and  if  it  was  as  many  as  one  hundred  at  a 
time;  oh,  no,  well  I  suppose  about  as  many  as  ten 
at  a  time.  Yes,  sir,  they  all  have  exactly  the  same 
color.  I  can  tell  that  fact  by  the  difference  in  color- 
ing appearance,  when  the  two  products  are  diluted 
with  the  same  quantity  of  water,  because  one  product 
has  more  coloring  matter  than  the  other.  The  same 
kind  of  coloring  matter  ought  to  give  the  same  color 
if  it  is  in  fact  the  same  kind.  You  ask  if  there  are 
more  than  one  kind  of  caromel  coloring.  I  presume 
there  are  different  sources,  they  may  differ  some — I 
know  it  will  vary  in  Coca-Cola.  Oh,  yes;  I  have 
analyzed  Coca-Cola  for  the  caromel  coloring  in  there. 
I  don't  know  what  per  cent  of  [1808]  Coca-Cola 
syrup  the  caromel  coloring  is,  because  I  have  never 
analyzed  it  quantitivel}'.  There  is  no  way  to  do  that. 
I  did  not  say  I  determined  the  amount  of  caromel. 
I  said  I  determined  the  comparatively  pictorial 
value — if  one  syrup  is  lighter  or  darker  than  the 
other — it  is  easily  to  be  discovered  by  the  method 
I  have  described,  but  there  is  no  measure  of  this  pic- 
torial appearance.  With  the  naked  eye  you  could 
not  discover  the  difference  just  by  looking  at  it,  a 
thick  syrup.  I  tested  the  exhibit  135  with  Coca- 
Cola  syrup  to  see  if  it  had  the  same  color,  and  it  did. 
I  did  not  compare  it  however,  with  the  other  exhibits 
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in  this  case.  If  Coca-Cola  syrup  were  mixed  with 
some  other  syrup  you  ask  if  the  color  of  that  mixture 
w^ould  be  the  same  as  the  color  of  Coca-Cola,  or  if 
the  syrup  that  was  added  to  it  which  was  not  Coca- 
Cola  would  have  any  effect  on  the  coloring;  it  would 
depend  on  how  much  coloring  there  was  in  the  other 
syrup  originally.  Oh,  no,  even  if  you  got  the  same 
color,  that  would  not  be  an  absolute  infallible  cri- 
terion by  w^hich  to  determine  whether  or  not  the 
syrup  was  in  fact  Coca-Cola  syrup.  If  that  syrup 
had  a  specific  gravity  of  1.2714,  that  fact  would  not 
be  any  indication  whatever  that  the  syrup  was  a  mix- 
ture in  which  Coca-Cola  had  been  placed.  No  one 
test  alone  is  sufficient  to  form  any  criterion ;  you  have 
to  get  them  all,  and  then  when  you  get  them  out  once, 
you  cannot  draw  any  conclusion.  No,  if  a  syrup  con- 
tains .17%  caffein,  that  would  not  be  any  indication 
that  it  had  Coca-Cola  in  it,  and  the  same  would  be 
true  if  it  contained  .21%  phosphoric  acid.  If  the 
syrup  had  a  specific  gravity  of  1.2714,  caffein  con- 
tent of  .17% ;  phosphoric  acid  content  .21% ;  those 
facts  [1809]  combined  and  considered  together 
would  not  mean  anything — it  would  not  mean  that 
it  was  not  straight  Coca-Cola,  and  that  is  all  I  am 
interested  in  in  this  case — whether  it  is  straight 
Coca-Cola  or  not.  Sometimes  I  go  further  and  give 
an  opinion  as  I  did  in  this  case,  that  it  was  probably 
a  mixture.  I  don't  say  that  it  is  a  mixture.  I  say 
it  is  probably  a  mixture.  You  say  that  the  reason 
why  you  ask  me  is  because  you  understood  me  to  say 
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on  my  direct  examination,  without  any  qualification 
whatever,  in  answ^er  to  Mr.  Hirsch's  question  that 
Exhibit  113  was  in  fact  a  mixture  of  Coca-Cola  syrup 
with  some  other  syrup ;  well,  I  may  have  said  so,  but 
it  is  probably  a  mixture.  You  ask  if  I  mean  to  say 
that  it  could  be  and  if  that  is  about  as  far  as  I  can 
go ;  my  opinion  is  that  it  is  probably  a  mixture.  You 
ask  if  the  only  thing  on  which  I  base  that  opinion  is 
this  instinct  I  have  and  the  fact  that  it  give  a  very 
slight  tannin  reaction  similar  to  Coca-Cola  tannin 
reaction ;  no,  I  base  it  on  my  complete  analyses  and 
my  experience  with  soft  drinks  added  to  my  intui- 
tion about  it  as  you  express  it,  but  not  to  any  one  of 
these  features.  Oh,  no;  I  have  not  analyzed  all  of 
the  cola  drinks  on  the  market.  It  is  quite  possible 
that  there  could  be  a  cola  drink  which  would  respond 
to  all  the  tests  I  have  made  on  Exhibit  135  and  yet 
has  no  Coca-Cola  syrup  in  it.  I  couldn't  say  whether 
or  or  not  I  recall  ever  having  analyzed  the  syrup 
that  responded  to  the  same  test  as  Exhibit  No.  135 
responded  to  identically.  I  have  had  lots  of  in- 
stances where  there  was  a  mixture  of  Coca-Cola 
syrup  with  some  other  syrup.  The  particular  analy- 
sis of  the  sample  in  hand  compared  with  Coca-Cola 
was  what  caused  me  to  reach  that  conclusion  [1810] 
or  that  suspicion,  or  whatever  you  wish  to  term  it. 
You  say  about  the  only  difference  you  can  see  be- 
tween this  analysis  of  Exhibit  135  and  some  of  the 
other  exhibits  except  for  slight  variation,  is  the  fact 
the  Exhibit  135  yielded  a  very  slight  tannin  reaction 
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that  was  similar  to  Coca-Cola,  whereas  the  others 
didn't;  well,  this  one  has  a  different  specific  gravity 
from  any  of  the  others,  except  the  one  from  Nash- 
ville (referring  to  Fried  &  Haas  sample).  You  ask 
if  a  combination  of  the  specific  gravity,  caffein  con- 
tent, phosphoric  acid  content — those  three  things 
combined — of  Exhibit  135  lead  me  to  conclude  that 
it  was  a  mixture  of  Coca-Cola  syrup  and  some  other 
syrup;  they  would  indicate  that  combined  them  in 
that  test,  but  not  by  themselves,  necessarily  they 
wouldn't  indicate  anything,  that  is  what  I  repeated 
about  a  dozen  times  in  this  record,  in  two  or  three 
tests  does  not  mean  anything  in  this  work.  You  ask 
if  these  three  tests,  specific  gravity,  caffein,  phos- 
phoric acid  combined  with  this  slight  tannin  reaction 
that  was  similar  to  Coca-Cola  reaction,  if  those  four 
tests  would  indicate  anything  they  wouldn't  mean 
anything  unless  I  had  the  full  data  before  me.  You 
say  supposing  the  specific  gravity,  caffein  content, 
phosphoric  acid  content  and  the  tannin  reaction  of 
the  syrup  was  similar  in  all  those  respects  to  Exhibit 
131  and  the  color  test  indicated  that  the  syrup  had 
the  same  coloring  as  Coca-Cola,  but  the  syrup  did 
not  have  flavor,  taste  or  aroma  of  Coca-Cola  syrup, 
could  I  say  from  that,  with  any  degree  of  certainty, 
that  that  syrup  was  a  mixture  with  Coca-Cola  syrup; 
it  might  be  a  mixture.  You  ask  if  any  of  these  ex- 
hibits in  this  case  might  not  be  a  mixture  with 
[1811]  Coca-Cola  syrup;  no,  sir;  they  couldn't  be 
mixtures — that   is   what   I   tried   to   testify  to   all 
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through,  that  some  were  not,  but  that  this  one  prob- 
ably was.     You  ask  if  Exhibit  133  could  be  a  mix- 
ture with  Coca-Cola  syrup  or  something  else ;  I  can 
say  right  now  that  none  of  these  are  mixtures  of 
Coca-Cola  syrup — 135  is  the  only  one  in  that  list  that 
might  be  a  mixture.     If  any  one  of  these  tests  I  have 
mentioned  for  Exhibit  135,  to  wit,  specific  gravity, 
caffein   content,   phosphoric  acid  content,   reaction 
content,  flavor  and  odor  and  color  test.     If  any  of 
those  tests  was  omitted  I  don 't  know  whether  or  not 
I  would  be  able  to  say  that  that  Exhibit  was  a  mix- 
ture with  Coca-Cola  of  some  other  syrup,  with  as 
much   certainty   as   I   now   say  it.     I   don't   know 
whether  or  not  I  found  any  prune  juice  in  the  sample 
of  Koke  syrup  that  I  analyzed.     I  didn't  test  for  it. 
Tannin  has  flavoring  properties,  it  might  be  termed 
a  flavoring  agent,  it  certainly  adds  to  the  blend  of 
this  product  in  a  very  pleasing  way ;  yes,  sir,  caffein 
has  a  taste,  it  is  bitter.     I  don't  know  whether  or  not 
it  adds  any  taste  to  a  drink  of  this  sort,  I  doubt  it. 
I  don't  think  it  affects  the  taste  one  way  or  the  other, 
nor  do  I  think  it  would  modify  the  taste.     If  a  drink 
which  was  made  up  in  exactly  the  same  way  that 
Coca-Cola  is  made  with  all  the  other  ingredients  in 
it,  and  had  caffein  in  it  in  the  proportion  that  it  is 
in  Coca-Cola  syrup,  as  compared  with  a  drink  made 
up  identically  the  same  way,  and  without  any  caffein 
in  it  at  all,  I  don't  think  there  would  be  any  differ- 
ence between  the  two  samples  in  taste. 

Cross-question  1192.     '^What  function  does  caf- 
fein perform  in  Coca-Cola  syrup?     [1812] 
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Mr.  HIRSCH. — ^'I  object  to  that  particular  ques- 
tion, on  the  ground  that  it  is  not  based  on  any  direct 
examination  of  this  witness ;  second  that  this  witness 
has  not  qualified  as  a  physiological  chemist,  or  quali- 
fied in  any  way  by  which  he  could  possibly  answer 
that  question,  as  to  what  effect  the  caffein  would  have 
in  its  presence,  and  I  move  the  question  be  strickeU;, 
and  the  answer  if  any  be  forthcoming,  be  stricken. 
(  Overruled.     Exception. ) 

Cross-question  1194. — ''What  is  the  answer? 

A.  ''I  don't  know." 

I  am  not  qualified  to  make  any  answer  about  the 
use  of  caffein.  You  say  then  that  so  far  as  I  know 
it  'does  not  perform  any  important  function  in  the 
drink;  I  don't  know  anything  about  its  use  in  Coca- 
Cola  syrup.  You  ask  if  the  specific  gravity  of  a 
material  like  Coca-Cola  syrup  would  make  any  dif- 
ference in  flavor  or  odor  of  the  syrup,  and  you  ask 
if  there  would  be  any  difference  in  flavor  between 
syrup  with  a  specific  gravity  of  1.257  and  one  with 
specific  gravity  of  1.2471.  Well,  now,  I  have  got 
three,  I  have  1.27,  and  one  1.25,  and  one  1.24 — ques- 
tion if  there  would  be  any  marked  difference  there, 
tl  don't  know  whether  you  would  get  any  difference. 
If  you  had  a  greater  difference  than  that  in  the 
specific  gravity  you  might  see  a  difference  in  the 
sweetness  of  the  syrups.  The  material  difference  in 
phosphoric  content  between  two  sprups  would  effect 
the  tartness,  astringency,  you  might  say  to  the  mouth. 
No,  it  does  not  produce  the  same  results  as  highly 
carbonated  water  would  when  added  to  the  syrup. 
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It  would  produce  a  kind  of  acid  bitting  taste,  tart- 
ness, is  the  best  expression  I  can  give  to  it.  If  you 
were  to  take  coca  leaves,  get  them  in  [1812'i/2] 
bales,  grind  them  in  a  mill  and  then  take  cola  nuts 
and  mix  them  with  the  ground  coco  leaves  in  a  per- 
colator, wet  them  down  with  phosphate  of  lime  until 
they  were  thoroughly  weathered,  then  pack  them  in 
this  percolator  and  let  them  stand  about  twenty  four 
hours,  then  put  on  them  dilute  alcohol,  to  which  a 
white  California  wine  has  been  added  and  percolate 
the  mixture  with  that  dilute  alcohol  and  white  Cali- 
fornia wine,  you  would  get  out  of  that  mixture  all 
the  extractive  matter  in  the  cola  nut  and  coco  leaves 
that  would  be  soluble  in  alcohol  of  the  strength  used. 
If  you  use  twenty  per  cent  alcohol  and  the  coco  leaves 
were  the  ordinary  erythroxylon  coco,  you  would  get 
from  the  coco  leaves  cocaine  and  the  light  alkaloid, 
tannin,  and  probably  a  little  chlorophyl  and  any  min- 
eral matter  that  was  present  soluble  in  the  alcohol 
mixture,  and  possibly  a  little  protein  matter.  From 
the  cola  nut  you  would  get  caffein,  a  quantity  of  theo- 
bormine,  sugar,  coloring  matter,  protein  material 
and  get  soluble  mineral  substances  that  are  in  the 
product.  I  may  have  omitted  something,  but  I 
think  those  are  the  essential  ingredients.  The  per- 
centage of  the  dilution  of  alcohol  would  materially 
affect  what  was  extracted.  If  you  had  a  strong  al- 
cohol, you  would  get  more  chlorophyl  from  the  coco 
leaves,  and  if  you  had  a  weaker  alcohol,  you  would 
get  more  gum  from  the  cola.  I  think  that  would  be 
about  the  only  difference.     I  don't  know  of  any; 
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flavor  that  chlorophyl  has,  it  is  not  a  flavoring  agent. 
You  ask  what  is  the  mineral  matter  that  I  speak  of 
that  comes  out  of  the  coco  leaves ;  well,  any  vegetable 
substance  contains  small  quantities  of  inorganic 
salts,  mineral  matter,  some  containing  [1813]  cal- 
cium oxylate — that  is  quite  a  common  constituent,  a 
material,  in  plant  material  and  phosphate.  You  ask 
what  different  varieties  of  phosphate;  I  speak  of  a 
phosphate  present,  probably  alkaline  and  alkaline 
earth  phosphates,  and  there  is  usually  a  little  passive 
iiitrate  even  in  plants.  I  don't  say  these  things  all 
occur  in  those  cases,  I  say  they  are  present  in  some 
plants;  and  then  that  mineral  matter  might  be.  I 
do  not  know  specifically  what  mineral  matter  would 
come  out.  You  ask  if  cocaine  has  any  taste.  I  don't 
know  whether  you  would  describe  it  as  a  taste,  it  has 
a  marked  physiological  action  on  the  organs  of  taste, 
produces  an  anesthesia,  I  wouldn't  call  it  exactly  a 
taste  though.  It  would  not  impart  a  flavor  to  any- 
thing to  which  it  had  been  added.  It  certainly  would 
modify  the  taste  if  there  was  enough  of  it  present — 
it  would  produce  an  anesthesia  which  would  have  a 
modifying  action  on  any  taste.  I  am  not  certain 
whether  the  same  is  true  of  the  other  alkaloids  in  the 
coco  leaves  or  not.  None  of  the  other  alkaloids  in 
the  coco  leaf  has  any  flavor,  but  I  am  not  so  sure 
about  the  anesthetic  power.  You  ask  what  is  pro- 
tein matter  that  I  speak  of;  all  vegetable  materials 
containing  nitrogenuous  substances;  which  are 
known  chemically  as  proteins — they  are  analogous  to 
substances  which  you  get  from  the  extract  of  beef. 
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You  ask  if  these  substances  are  not  there  in  very 
minute  traces.  I  don't  know  what  percentage  they 
are  in.  I  have  never  tried  to  determine  quantitively 
how  much  of  that  protein  matter >,  or  of  these  mineral 
matters  there  are  in  the  coco  leaves.  You  ask  if  the 
text  books  do  not  state  that  it  is  in  such  small  quan- 
tities that  it  defies  [1814]  the  analyses  of  chem- 
istry ;  not  that  I  am  familiar  with  at  all,  I  don't  know 
it  if  they  do.  I  cannot  recall  any  text  books  now 
that  attempt  to  give  the  quantity  of  the  protein  and 
mineral  matter  in  the  coco  leaf.  You  ask  is  for  all 
practical  purposes  that  have  been  found  so  far,  this 
protein  matter  and  mineral  matter  found  in  coco 
leaves  is  not  practical  material,  and  that  if  it  is  not 
present  in  the  leaf  in  such  minute  quantities  that  it 
does  not  affect  the  coco  leaf  one  way  or  the  other ;  I 
never  heard  of  its  use  for  any  purpose,  but  as  I  said 
before,  I  don't  know  whether  it  is  minute  or  not.  I 
don't  know  that  I  would  call  them  inert  substances. 
It  would  be  pretty  hard  to  define  just  what  is  an  in- 
ert substance — pretty  hard  to  give  a  definition  that 
would  cover  everything ;  I  speak  of  an  inert  sub- 
stance as  one  that  does  not  respond  to  treatment  with 
(Ordinary  chemical  reagents,  and  has  very  little  ac- 
tion of  itself  on  anything.  Neither  the  flavor  nor 
aroma  of  fluid  extract  of  coco  material  would  be 
changed  or  modified  by  the  absence  of  that  protein 
or  mineral  matter  from  the  fluid  extract  of  coco. 
The  only  thing  obtained  from  the  coco  leaf,  and 
which  is  present  in  this  extract  that  we  have  been 
speaking  of — extracted   in  the  manner  heretofore 
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outlined — that  really  has  got  a  flavor,  or  that  really 
tends  to  flavor,  anything  in  which  it  is  put,  would  be 
the  tannin.  I  said  a  while  ago,  I  did  not  think  that 
<caffein  would  add  to  the  taste.  I  don't  remember 
now  the  quantity  of  theobromine  in  the  cola  nut,  I 
wouldn  't  say  offhand.  You  ask  if  it  is  not  a  minute 
trace ;  it  is  very  small.  Theobromine  is  not  a  flavor- 
ing agent.  I  do  not  know  the  quantity,  of  sugar  in 
the  cola  nut.  .[1815]  I  don't  know  what  the  color- 
ing matter  is  in  the  cola  nut  which  I  spoke  of  a  while 
ago.  The  protein  material  in  the  cola  nut  is  prob- 
ably more  or  less  similar  in  character  to  the  protein 
material  which  I  spoke  of  as  being  in  the  coco  leaf, 
but  the  same  is  true  with  respect  to  the  soluble  min- 
eral substances  in  the  cola  nut.  You  ask  if  the  only 
flavoring  agent  in  the  extracts  that  have  been  talked 
about  obtained  from  the  cola  nut  is  sugar.  I  don't 
know  much  about  the  flavors  from  cola.  I  am  not 
qualified  to  express  an  opinion  about  it.  In  syrup 
like  Coca-Cola  syrup  and  the  class  of  syrups  that 
have  been  talked  about,  a  variance  in  the  analytical 
elements  obtained  by  analyzing  these  syrups  could 
be  accounted  for,  very  probably  by  varing  conditions 
funder  which  the  products  were  made,  but  a  syrup 
mixed  by  the  same  formula,  although  by  a  different 
tperson  in  a  different  locality,  should  not  yield  a  dif- 
ferent analytical  result.  I  don't  know  of  any  case 
where  it  does.  I  don't  know  whether  or  not  the 
human  equasion  makes  any  difference  in  the  mixing 
of  syrups,  I  am  not  a  soda  water  manufacturer. 
Theoretically  I  don't  think  a  small  batch  of  coca- 
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cola  syrup  made  in  small  quantities  by  the  coca-cola 
syi^up  ought  to  differ  in  any  respect  from  a  large 
batch  of  coca-cola  syrup  made  by  the  same  formula, 
but  practically  I  don't  know  anything  about  it,  be- 
cause I  have  never  known  that  to  be  done.  The  tan- 
tnin  of  the  coco  leaf  would  import  a  flavor  to  Coca- 
Cola  syrup — it  would  add  to  the  blend  very  mate- 
rially. You  ask  if  I  know  whether  or  not  the  tannin 
from  the  cola  nut  would  have  anv  effect  on  the  flavor 
of  Coca-Cola  syrup;  I  have  said  several  times  I 
[1816]  don't  know  amiihing  about  the  tannin  from 
the  cola  nut.  I  have  never  seen  merchandise  Xo.  5 
manufactured.  I  don't  know  the  process  by  which 
it  is  made.  I  have  heard  it  repeated,  but  I  don't 
jknow  it.  I  couldn't  tell  you  what  it  was,  I  guess  I 
don't  know.  Yes,  sir;  I  have  analyzed  some  sam- 
ples of  merchandise  Xo.  5 — that  is,  the  merchandise 
jXo.  5  that  forms  the  ingredients  of  Coca-Cola 
syrup,  I  suppose.  It  was  when  the  Government 
cases  were  being  worked  up,  and  the  samples  were 
being  obtained  from  the  different  factories  and  sent 
in — they  were  reported  to  be  merchandise  Xo.  5.  I 
had  no  reason  to  doubt  that  they  were  the  genuine 
article.  I  have  also  tested  merchandise  Xo.  5  since 
I  left  the  Government.  I  employed  the  same 
methods  for  testing  after  I  left  the  Government  ser- 
vice that  I  did  when  I  was  employed  by  the  Gov- 
ernment. You  ask  if  I  obtained  the  same  results. 
Well,  I  don't  know  what  you  mean,  because  I  have 
been,  I  have  always  tested  it  the  same  way.  Since 
I  left  the  Government  I  have  tested  for  its  general 
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composition,  for  the  ingredients  in  it, — for  the  pres- 
ence of  extracts  of  coco  and  cola  and  that  is  all.     I 
don't  know  how  many  times  I  tested  while  with  the 
Government,  but  it  was  several  times.     You  ask  if 
I  have  obtained  the  same  results  on  each  of  those 
tests ;  well,  as  I  say,  I  have  analyzed  it  for  different 
things  at  different  times,  and  it  has  always  shown 
ithe   same   general   characteristics.    You   ask   if   I 
found  any  extract  of  coco  in  merchandise  No.  5 ;  in 
any  of  the  analyses  I  made  of  it;  I  have — that  is, 
deconized  coco,  not  the  straight  coco  leaves  it  come 
on  the  market.     You  ask  what  principle  of  the  coca 
leaf  I  found  in  merchandise  No.  5 ;  well,  tannin,  that 
was  all  I  tested  it  for.     [1817]     You  ask  if  that  is 
all  I  have  ever  tested  it  for;  well,  I  tested  it  when 
with  the  Government  for  chlorophyl.     I  did  not  find 
any  chlorophyl  in  it.     When  I  was  with  the  Govern- 
ment I  also  tested  it  for  cola.     I  performed  several 
experiments  with  merchandise  No.  5  and  tested  it  to 
see  whether  or  not  it  had  the  characteristic  flavor 
of  extract  of  coco  leaves.    You  ask  if  I  detected  any 
(aroma  characteristic  of  the  coco  leaf  in  merchandise 
No.  5;  I  don't  know  exactly  what  you  mean.     The 
jaroma  of  the  coco  leaf  does  not  mean  very  much,  of 
(course,  all  leaves  have  an  odor  which  you  may  call 
(iaroma.     Merchandise  No.  5  is  a  blend  and  the  odor 
fOf  any  one  of  the  ingredients  is  not  prominent.     You 
ask  if  I  detected,  so  I  would  know  it,  the  presence  of 
any  flavor  in  merchandise  No.  5  that  was  character- 
istic of  the  coco  leaf,  or  of  the  extract  of  coco.     I 
don't  think  so.     You  ask  if  I  mean  that  I  did  not 
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detect  it ;  I  could  not  detect  coco  leaf  by  odor  alone, 
that  is  impossible.  No,  I  could  not  detect  coco 
leaves  by  odor  alone.  You  ask  if  coco  leaf  has  a 
characteristic  odor ;  it  has  an  odor  that  is  character- 
istic of  leaves;  but  other  leaves  have  very  similar 
odors,  so  I  would  not  want  to  take  a  bag  of  leaves 
and  smell  it  and  say  it  was  coco  leaves.  I  don't 
know  w^hat  other  leaves  smell  similar  to  coco  leaves ; 
I  cannot  say  about  that;  lots  of  leaves  of  different 
kinds.  I  don't  know  whether  or  not  oak  leaves  do. 
Yes,  sir;  I  have  smelled  the  extract  of  coco  leaves, 
and  I  have  compared  the  smell  of  merchandise  No.  5 
with  the  smell  of  extract  of  coco  leaves.  I  don't 
remember  whether  I  detected  any  smell  in  merchan- 
dise No.  5  similar  to  the  smell  of  extract  of  coco 
leaves.  Those  tests  were  performed  so  long  ago  T 
[1818]  have  forgotten.  Yes,  sir;  I  expect  I  did 
tell  the  truth  about  that  in  my  testimony  in  Chatta- 
nooga in  the  case  of  United  States  against  Forty 
Barrels  and  Twenty  Kegs  of  Coca-Cola.  You  ask  if 
I  have  ever  been  able  in  any  of  my  analyses  of  mer- 
chandise No.  5  to  determine  the  presence  of  any  of 
the  properties  of  the  coco  leaf,  except  the  tannin; 
yes,  sir;  I  have  found  traces  of  chlorophyll,  some, 
that  is,  very  slight  traces.  Oh,  no ;  that  chlorophyll 
was  not  characteristic  but  chlorophyll  in  the  coco 
leaves,  it  was  just  a  characteristic  of  the  leaves ;  in- 
dicative that  you  have  a  leaf  presence  is  all.  I  don't 
think  that  I  have  ever  compared  the  test  of  merchan- 
dise No.  5  with  the  test  of  white  California  wine  alone, 
I  don't  remember  of  doing  it.     Whatever  I  testified 
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on  that  in  Chattanooga  was  the  truth,  but  I  never 
testified  that  I  compared  the  flavor  of  merchandise 
No.  5  with  white  wine,  I  know  that.  Aside  from 
the  chlorophyl  which  is  not  at  all  characteristic  of 
the  coco  leaf,  and  this  tannin,  I  was  never  able  to 
discover  any  other  property  of  the  coco  leaf  in  mer- 
chandise Xo.  5.  The  property  of  the  cola  nut  which 
I  found  in  merchandise  No.  5  was  caffein.  I  did  not 
find  am1:hing  else.  I  might  say  I  never  tested  them 
for  anything  else.  The  fact  is  that  answer  you  made 
me  say  was  not  a  fair  answer,  because  I  never  tested 
for  anything  else.  I  simply  analyzed  merchandise 
Xo.  5  for  the  presence  of  caffein^  that  is  with  respect 
to  coco  content,  and  was  not  interested  in  anything 
else,  as  caffein  was  the  only  thing  I  had  under  con- 
sideration, that  is  when  I  was  investigating  it  to 
determine  the  cola  nut  content.  Yes,  sir;  I  deter- 
mined [1819]  the  quantity  of  caffein  in  merchan- 
dise Xo.  5,  but  I  do  not  recall  what  it  was.  Xo,  I 
have  never  determined  the  quantity  of  tannin  rn 
merchandise  Xo.  5.  I  determined  that  tannin  in 
merchandise  Xo.  5  was  coco  tannin,  instead  of  cola 
tannin,  because  I  compared  it  with  cola  tannin  and 
it  answered  the  same  reaction.  You  ask  if  I  had 
ever  submitted  cola  tannin  to  the  same  test ;  I  made 
some  very  meager  tests  with  something  I  got  out  of 
cola,  which  may  or  may  not  have  been  tannin;  the 
results  I  got  were  absolutely  of  no  importance  now, 
because  of  later  results  which  I  made,  which  show 
conclusivelv  that  the  tannin  reaction  substances  of 
merchandise  Xo.  5  was  the  same  as  the  tannin  that 
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•fou  get  from  coco  leaves.  You  say,  yes;  but  that 
you  were  asking  me  if  I  ever  tested  the  tannin  of  the 
(cola  nut  to  determine  whether  or  not  that  responded 
to  the  same  test  as  the  tannin  of  the  coco  leaf,  and  in 
the  same  way;  I  never  have  tested  the  tannin,  any 
tannin  from  the  cola  nut.  As  I  said  before,  I  am 
not  sure  there  is  any  such  thing.  You  ask  if  I  am 
able  to  state  definitely  and  certainly  that  the  tannin 
w^hich  I  discovered  in  merchandise  No.  5  was  neces- 
sarily the  tannin  of  the  coco  leaf  and  not  the  tannin 
of  the  cola  nut ;  I  am  absolutely  positive  that  it  was 
the  tannin  of  the  coca  leaf.  You  ask  if  I  have  al- 
ways entertained  that  opinion;  T  have,  ever  since  I 
knew  anything  about  it.  I  first  learned  about  it  at 
Chattanooga.  You  ask  if  I  knew  nothing  about  it 
then ;  I  did  know  something  about  it,  but  not  as  much 
as  I  have  learned  since.  What  I  said  then  I  be- 
lieved, but  I  can  learn  a  great  deal  in  five  years  over 
what  I  learned  then.  [1820]  If  I  had  sit  still  all 
the  time  until  this  time,  I  would  not  be  here,  prob- 
ably. You  ask  if  I  am  willing  to  state  definitely 
that  no  other  tannin  but  coco  tannin  will  respond  to 
those  same  reactions.  I  have  analyzed  a  good  many 
and  have  never  found  any  that  did.  You  ask  which 
(bne  of  these  four  tests — the  iron  chloride,  the  lead 
acetate  the  cinchonine  sulphate,  or  the  gelatin — 
was  the  test  to  which  none  of  the  other  tannins  which 
I  have  tested  responded  the  same  as  the  coco  tannin ; 
well,  all  of  them.  You  ask  if  I  mean  that  I  have 
never  found  any  tannin  of  any  kind  of  character  at 
anv  time  that  responded  to  any  one  of  these  four 
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tests  the  same  way  as  coco  tannin ;  I  do  not  say  that 
at  all.     I  said  there  was  no  tannin  that  responds  to 
all  four  of  them  the  same  way  that  coca  tannin  does. 
I  don't  know,  I  am  sure,  whether  or  not  there  are 
any  other  tannins  that  respond  to  the  iron  chloride 
test  the  same  as  the  coco  tannin.     I  don't  think  there 
are  other  tannins  that  respond  to  the  lead  acetate 
test  the  same  as  coca  tannin,  not  that  I  know  of.     In 
so  far  as  I  know  there  are  no  other  tannins  that  re- 
spond to  the  cinchonine  sulphate  test  the  same  way 
that  coco  tannin  does,  and  the  same  is  true  with  re- 
spect to   gelatin  test.     You   say  then  that  if  you 
understand  me  correctly,  I  don't  know  of  any  other 
tannin  that  responds  to  any  one  of  these  four  tests 
the  same  wav  that  coco  tannin  does:  I  never  said 
anything  of  the  kind.     I  said  I  know  of  no  tannin 
that  answers  all  four  tests  the  same  way  as  coco 
tannin  does.     There  are  tannins  that  will  react  with 
iron  chloride,  that  may  not  react  the  same  with  lead 
acetate ;  with  lead  acetate  they  might  act  differently 
than  the  cinchonine     [1821]     sulphate  and  gelatin, 
but  there  are  no  tannins  that  I  know  of,  or  ever  have 
been  reported  that  respond  to  those  four  tests  the 
same  as  coco  tannin.     There  is  no  tannin  so  far  as  I 
know",  or  anybody  else  knows,  who  has  reported,  that 
has  answered  those  four  tests  in  the  same  way,  other 
than  the  tannin  from  coco  leaves.     But  there  are 
other  tannins  that  will  react  with  some  of  these 
tests,  the  same  way  that  coco  tannin  does.     I  don't 
know  whether  there  are  here  or  not,  any  other  tan- 
nin that  will  react  the  same  as  coco  tannin  when 
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treated  with  iron  chloride ;  or  that  it  will  react  dif- 
ferently with  gelatin,  cinchonine  sulphate,  or  lead 
acetate,  or  one  or  the  other  of  them.  The  same  with 
the  lead  acetate.  They  may  react  the  same  with 
lead  acetate  but  act  differently  with  the  cinchonine 
sulphate.  I  know  that  because  I  know.  You  ask  if 
I  have  ever  determined  that;  I  have  either  deter- 
mined it  or  have  gotten  it  from  the  test  books.  Al- 
len's Scientific  Chemistry  is  one,  but  there  are  plenty 
of  others  you  can  refer  to.  I  presume  there  are 
feome  tannins  that  will  react  the  same  as  coco  tannin, 
when  treated  with  lead  acetate,  but  if  there  are  they 
don't  act  the  same  w^ay  with  iron  chloride  or  with 
other  reagents,  and  therefore,  don't  always  react  like 
coco  tannin.  You  say  that  I  ^^presiune"  and  you 
ask  if  I  know,  as  a  matter  of  fact,  that  there  are  such 
tannins ;  I  don't  know.  The  same  applies  to  the  first 
test  and  to  the  other  tests ;  there  is  no  reaction  at  all 
with  coco  tannin  when  treated  with  cinchonine  sul- 
phate test.  Lots  of  tannins  do  give  a  precipitate 
with  it,  and  that  is  why  I  made  that  test.  But  there 
is  no  reaction  when  coco  tannin  is  treated  with  gela- 
tin, but  there  are  very  [1822]  few  tannins  that  do 
not.  In  fact,  I  don't  know  of  any  that  have  been 
reported  other  than  coco  tannin  that  do  not  give  that 
precipitate.  You  ask  if  I  recall  whether  or  not  in 
my  analyses  of  Koke  syrup  if  I  applied  this  tannin 
test  to  Koke  syrup.  Let  me  see  the  report;  ^^very 
slight  tannin  reaction."  I  probably  tested  it  for  the 
iron  and  lead,  and  got  either  nothing  or  very  nearly 
negative  results,  and  went  no  further  with  it.    The 
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reaction  is  so  positive  when  you  have  got  it  there, 
that  if  you  get  negative  or  nearly  negative  test,  you 
(don't  need  to  go  further.     I  do  not  know  of  any  tan- 
nin that  will  not  react  at  all  when  treated  with  gela- 
tin, and  I  do  not  recall  any  now  which  do  not  react 
jvvhen  treated  with  cinchonine,  except  the  coco  tan- 
nin.    Yes,  sir;  I  have  submitted  the  tannin  of  tea 
to  that  test.     It  was  very  different  from  coco  tan- 
nin, and  as  I  recall  it,  gave  a  precipitate  in  tests 
with  both  of  those  other  reagents.     I  am  very  sure 
about  the  precipitate  with  gelatin.     You  ask  how  I 
determine  the  presence  of  chlorophyl  in  merchandise 
No.  5;  I  was  not  looking  for  it  specially.     I  just  ob- 
served it  on  a  filter  I  was  handling,  that  was  all;  a 
greenish    characteristic    appearance    of    chlorophyl 
I  went  no  further  with  it.     You  ask  if  in  my  opinion 
it  is  possible  for  a  human  being,  even  with  a  very 
highly  developed  sense  of  smell  or  taste,  to  detect  the 
characteristic  odor  or  flavor  of  coco  leaves  in  mer- 
chandise No.  5;  well,  I  don't  know.    You  see  they 
have  a  blend  there  in  merchandise  No.  5.     There  is 
no  any  one  ingredient  that  is  prominent  over  the 
other.      Whether    anybody   could   or   not,   I   don't 
know,  I  cannot.    You  ask  if  it  would  be  possible  for 
any  one,  no  matter  how  highly  their  sense  of    [1823] 
taste  or  smell  might  be  developed,  to  determine  the 
characteristic  odor  of  any  taste  characteristic  to  the 
coco  leaf,  or  extract  of  cola  in  the  completed  Coca- 
Cola  syrup,  if  fifteen  or  sixteen  gallons  of  merchan- 
dise No.  5  were  used  as  an  ingredient  in  making  1250 
gallons  of  coca-cola  syrup.     I  cannot  speak  for  any- 
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one  else.  The  flavor  and  odor  of  merchandise  No.  5 
would  be  greatly  diluted  and  weakened,  but  it  would 
Jiave,  unquestionably,  a  blending  effect  on  the  whole 
flavor.  The  whole  question  of  flavor  is  very  intri- 
(cate  and  unless  a  man  is  experienced  and  has  spent 
his  life  testing  and  comparing  flavors,  it  is  very  diffi- 
cult for  one  to  say  much  or  anything  about  it.  The 
personal  equation  often  enters  largely  into  the  detec- 
tion of  flavor.  One  man  might  line  up  a  row  of 
coffees  on  a  table,  and  pick  out  the  country  and  even 
the  port  from  which  the  coffee  came.  Another  man 
can  do  the  same  with  tea.  I  have  a  friend  who  can 
pick  out  different  countries  from  which  tea  came, 
just  by  tasting  them.  So,  it  is  very  possible  that 
some  one,  with  a  very  highly  developed  sense  of  taste 
could  detect  the  flavor  of  coco.  You  ask  if  I  mean 
that  he  could  do  that  in  the  completed  syrup;  well, 
I  don't  know.  You  ask  if  it  is  not  true  that  I  made 
an  analysis  or  test  of  merchandise  No.  5,  and  of  Cali- 
fornia wine  as  to  flavor,  and  if  it  is  not  true  that  I 
found  absolutely  no  difference  between  the  two;  I 
never  made  any  such  statement.  You  ask  if  it  is 
not  true  that  I  made  a  test  of  the  solids  of  merchan- 
dise No.  5 ;  yes,  sir ;  I  have  once  gone  on  record  about 
that  somewhere.  The  best  evidence  of  that  is  the 
record.  I  don't  know  what  I  testified  about  now, 
whether  two  per  cent  or  not.  You  ask  whether  or 
not  [1824]  it  is  a  fact  that  extract  of  coco  and 
cola  which  forms  only  two  per  cent  of  merchandise 
No.  5,  would  impart  any  appreciable  flavor,  taste  or 
aroma  to  coca-cola  syrup;  it  would  unquestionably 
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act  as  a  blend,  and  the  blend  would  produce  the  very 
pleasant  flavor  that  Coca-Cola  has.  Just  how  ap- 
preciable this  would  be  is  some  thing  I  cannot  say. 
It  is  a  fact  that  there  is  a  flavor  to  this  two  per  cent. 
I  want  to  say  that  I  think  your  question  is  an  unfair 
one,  because  that  residue  you  speak  of  as  two  per 
cent  is  not  merchandise  No.  5  at  all.  It  is  the  solid 
(extract  that  is  filtered  out  from  merchandise  No.  5 ; 
The  aroma  of  the  wine  and  other  things  that  might 
have  been  there  have  been  dissipated.  There  is  a 
flavor  of  coco  leaf  in  merchandise  No.  5,  a  flavor  due 
to  the  tannin.  You  ask  if  it  is  not  a  fact  that  I 
tested  Coca-Cola  syrup  and  merchandise  No.  5  and 
the  coca  extract  to  ascertain  whether  or  not  any 
flavor  is  imparted  to  Coca-Cola  syrup  by  merchan- 
dise No.  5  or  coco  extract,  and  that  this  test  resulted 
in  my  finding  that  there  was  no  odor  and  no  flavor 
imparted  to  Coca-Cola  syrup  thereby;  I  did  not 
work  with  Coca-Cola  syrup,  and  I  deny  that  I  made 
any  such  test  as  that  purported  to  be  put  into  the 
record  there.  I  made  a  test,  but  they  were  made  in 
an  entirely  different  way,  as  the  record  will  show. 
I  am  only  familiar  with  the  method  by  which  the 
decoconized  extract  of  Coca-Cola  is  obtained  and  put 
^to  merchandise  No.  5  to  make  Coca-Cola  syrup  in 
(a  very  hearsay  manner.  I  have  never  seen  it  done. 
Toluol,  an  extract  from  coco  leaf,  alcohol  and  chloro- 
phyl,  and  nothing  else.  Toulol  would  not  extract 
from  the  coco  leaf  all  of  the  flavoring  matter. 
Toluol  extracts  [1825]  the  wax  from  the  leaf. 
lYou  ask  if  the  treatment  of  the  coco  leaf  by  toluol 
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and  the  subsequent  cleaning  process  to  which  the 
leaves  are  subjected  in  the  preparation  of  merchan- 
dise No.  5  or  would  the  alleged  extract  from  the  coco 
leaf  which  goes  into  merchandise  No.  5  does  it  not 
in  fact  remove  the  flavoring  matter  from  the  coco 
leaf ;  it  does  not.  Yes,  sir ;  I  did  make  a  sample  of 
extract  of  coco  leaf  and  that  sample  certainly  did 
differ  both  in  odor  and  flavor  from  merchandise  No. 
5,  but  as  I  have  said  merchandise  No.  5  is  not  an 
extract  of  coco  leaf;  it  is  a  blend,  and  a  blend  very 
seldom  takes  any  characteristics  of  its  components. 
You  ask  if  I  have  not  made  a  test,  not  only  of  coco 
tannin,  but  of  cola  tannin,  with  both  gelatin  and  cin- 
chonine,  and  if  it  is  not  a  fact  that  in  that  test  both 
the  cola  tannin  and  the  coco  tannin  behaved  exactly 
alike ;  I  have  reported  such  test,  yes,  sir,  but  I  have 
since  learned  a  good  deal  more  about  that,  so  those 
tests  I  made  at  Chattanooga  really  amount  to  noth- 
ing at  the  present  time.  Yes,  sir;  I  did  detect  an 
odor  of  toluol  in  merchandise  No.  5.  You  ask  if  it  is 
not  a  fact  that  I  analyzed  some  samples  of  Coca-Cola 
syrup  and  discovered  therein  a  bumblebee,  insect  legs, 
dust,  dirt,  hay,  straw  and  other  matter ;  I  think  I  have 
gone  on  record  with  some  of  those  things.  You  ask 
if  it  is  not  a  fact  that  I  analyzed  merchandise 
No.  5  for  the  caffein  content,  and  discovered  caffein 
content  about  1.5  per  cent;  I  never  made  any  such 
statement ;  the  record  is  absolutely  wrong  in  that  re- 
spect. Yes,  sir ;  it  is  a  fact  that  I  did  make  analysis 
of  Coca-Cola  syrup  to  determine  whether  there  was 
any  theobromine  present,  and  that  I  never  found  any 
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theobromine  therein.     You  ask  if     [1826]     it  is  not 
a  fact  that  there  is  no  coco  in  Coca-Cola  syrup ;  there 
is  coco  in  Coca-Cola  syrup.     I  have  not  seen  the 
labels  on  the  barrels  of  Coca-Cola  in  a  long  time.     T 
saw  the  labels  on  those  barrels  at  Chattanooga.     I 
certainly  did  observe  the  pictures  of  leaves  and  nuts 
on  those  labels.     They  were  coco  leaves  and  cola 
nuts.     Coco  is  a  drug.     Yes,  sir;  it  is  a  fact  that  I 
analyzed  Coca-Cola  syrup  to  determine  whether  or 
not  there  was  any  chlorophyl  in  it,  and  that  I  found 
no  chlorophyl  therein.     You  ask  if  it  is  not  a  fact 
that  in  analyzing  Coca-Cola  syrup  for  the  caffein, 
that  the  caffein  therein  was  not  in  the  form  of  the 
cola  nut;  I  never  made  any  such  statement.     You 
ask  if  it  is  not  a  fact  that  there  are  aromatic  sub- 
stances, oils,  and  things  of  that  kind  in  merchan- 
dise  No.  5 ;  that  is  a  broad  question,  I  cannot  answer 
it.    You  ask  if  the  only  volatile  matter  I  ever  found 
present  in  merchandise  No.  5  was  derived  from  coal 
tar,  toluol;  there  were  a  great  many  other  volatile 
isubstances    present,    namely,    alcohol,    water,    and 
aroma  from  the  wine.     You  ask  if  it  is  not  a  fact 
that  I  analyzed  merchandise  No.  5  for  the  extractive 
matter,  and  that  the  total  extractive  matter  I  found 
was  four  per  cent ;  you  ask  me  that  question  awhile 
ago,  and  asked  if  it  was  two  per  cent,  and  I  told  you 
I  didn't  know.     I  don't  know  whether  it  is  four 
per  cent  either.     I  cannot  answer  that  question  be- 
cause I  don't  know.     Yes,  sir,  I  testified  in  the  case 
of  the  United   States   against   Forty  Barrels   and 
Twenty  Kegs  of  Coca-Cola  in  the  United  States  Dis- 
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trict  Court  at  Chattanooga,  Tennessee,  in  1911,  with 
respect  to  the  caffein  content  and  specific  gravity  of 
three  samples  of  Coca-Cola  syrup  which  I  had 
analyzed.  You  ask  if  I  did  not  testify  there  as  fol- 
lows :     [1827]      (Page  130,  of  the  Eecord :) 

^^  Q.  Well,  give  us  the  analysis  of  that  one  test,  that 
gallon  that  came  from  the  one  test  mixture  No. 
3966-B  ? 

^^A.  You  refer  to  caffein? 

'^Q.  Yes,  sir. 

^'A.  .15%." 

The  book  is  the  best  evidence,  I  don't  know.  I  am 
presented  with  copy  of  the  transcript  in  that  case  to 
refresh  my  recollection  therefrom;  I  state  that  that 
is  correct,  .15%.     I  was  then  asked: 

*^And  that  would  be  what  proportion  of  the  analy- 
sis of  the  mixture?"  And  I  replied  .92  grains  per 
ounce.  I  was  asked  about  another  sample  known  as 
3967-B  and  I  answered  in  response  to  a  similar  ques- 
tion that  it  contained  .17%  caffein  and  1.02  per  ounce 
of  caffein.  I  was  then  asked  the  same  question  with 
respect  to  another  sample  of  Coca-Cola  syrup  which 
I  had  analyzed  and  which  was  known  in  that  case  as 
3969-B  and  I  answered  that  it  contained  1.19  grains 
per  ounce  of  caffein.  On  page  19  of  that  record,  I 
was  asked  if  I  had  not  filtered  a  sample  of  Coca-Cola 
syrup  and  found  in  that  filtering  of  that  product 
any  foreign  substances,  and  I  answered  that  I  had 
found  no  dissolved  materials,  a  little  straw  and  a 
material  similar  in  nature,  which  looked  like  hay,  and 
a  i)art  of  a  bumblebee,  and  a  number  of  legs  of  insects 
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and  other  extraneous  matter  which  was  apparently 
dust  or  dirt.     You  ask  if  on  Pages  133  and  134  of 
that  record  I  was  not  asked  the  following  question, 
and  if  I  did  not  make  the  following  reply,  to  wit : 

^^  Doctor,  are  you  acquainted  with  the  substance 
known  [1828]  as  merchandise  No.  5,  which  is  used 
in  the  making  of  Coca-Cola  syrup  f 

"A.  Yes,  sir. 

^^Q.  I  will  ask  you  to  state  if  it  has  any  particular 
odor  or  smell? 

^^A.  It  has. 
Q.  Have  you  or  not  analyzed  merchandise  No.  5  ? 
A.  Yes,  sir. 

Q.  Now,  what  are  the  contents  of  merchandise 
No.  5 ;  what  do  you  analysis  show  ? 

*^A.  It  is  a  liquid  preparation,  containing  16,1  of 
alcohol,  a  trifle  over  4  per  cent — 4.12  actually  of  what 
is  known  as  non- volatile  material. 

"Q,  What  is  that? 

^'A.  Non-volatile  material  is  a  portion  of  the  sub- 
stance which  is  not  evaporated ;  that  is,  if  you  take  a 
certain  portion  and  evaporate  a  steam  vat,  there  is 
a  certain  amount  left  which  does  not  go  off  at  a  tem- 
perature of  100  degrees — the  degree  of  volatile  prin- 
ciple, which  was  not  alcohol,  because  alcohol  would  be 
volatile  matter,  and  the  odor  which  was  character- 
istic of  this  ingredient  known  as  toluol. 

^^Q.  What  is  toluol? 

^^A.  Toluol  is  a  liquid  that  is  obtained  in  the  dis- 
tillation of  coal  tar ;  it  is  similar  to  benzoate. 

' '  Q.  State  what  it  is  you  found  in  this  merchandise 
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No.  5  that  lias  the  peculiar  flavor  that  causes  you  ro 

recognize  that  ? 

^^A.  It  is  toluol.     [1829] 

^^Q.  Did  you  or  not  during  either  of  the  years 
1908,  1909  or  1910,  or  just  before  that,  find  any  caf- 
f  ein  in  this  merchandise  No.  5  ? 

^^A.  I  did. 

''Qi.  What  amount? 

^^A.  1.601%." 

I  have  no  doubt  those  questions  were  asked,  but  the 
replies  are  wrong  in  some  instances.  The  word 
benzoate  is  not  correct ;  it  should  be  benzol.  I  never 
made  any  remarks  about  benzoate.  The  per  cent  of 
caffein  is  not  correct.  Those  are  both  very  bad 
blunders.  I  don't  think  anything  else  there  is  in- 
correct. On  page  141  of  that  record,  I  was  asked  if 
I  had  ever  found  any  theobromine  in  that  compound, 
referring  to  Coca-Cola  syrup,  and  I  answered,  no, 
sir.  On  page  143,  referring  to  the  method  by  which 
I  had  determined  the  caffein  content  of  Coca-Cola 
syrup,  which  I  have  testified  about,  I  was  asked  if 
there  was  any  better  method,  to  my  knowledge ;  and  I 
replied  that  there  was  not,  and  that  answer  was  true 
at  the  time  the  analysis  was  made.  You  ask  if  there 
are  any  substances  known  as  coco  or  cola  under  their 
own  distinctive  names;  well,  they  are  well-known 
drugs  on  the  market,  coco  leaves  and  cola  nuts.  The 
w^ord  coca  and  cola  are  used  synonomously  among 
the  drug  merchants,  used  interchangeably.  You  ask 
if  there  is  an  article  known  as  coco  under  its  own 
distinctive  name ;  it  is  known  as  coco  leaf.     You  ask 
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if  there  is  an  article  known  as  cola  under  its  own 
distinctive  name ;  bear  in  mind  those  are  known  only 
among  the  people  who  deal  in  them.  They  are  not 
known  to  the  lay-public  as  such.  I  want  to  make  my- 
self clear.  I  am  not  going  to  give  [1830]  half  an 
answer  that  are  one-sided — 

Mr.  HIRSCH. — I  object  to  the  answer  because  it 
is  entirely  unresponsive  to  the  question  and  because 
it  is  volunteered  by  the  witness,  and  I  move  to  strike 
it.     Overruled.     Exception. 

Yes,  sir;  on  page  145  of  this  record  I  am  talking 
about  I  w^as  asked  whether  or  not  there  are  such  sub- 
stances as  coco  and  Cola  known  under  their  own  dis- 
tinctive names,  and  if  I  had  samples  of  either  of 
those.  And  I  replied  in  answer  to  that  question  that 
I  had.  I  was  then  asked  the  following  two  questions, 
and  made  the  following  two  replies : 

'^Q.  Are  there  such  substances? 

^^A.  There  are. 

^^Q.  Known  under  their  own  distinctive  names? 

^^A.  Yes,  sir." 

I  was  again  asked  on  Page  147  of  the  record, 
and  replied  as  follows : 

'^Q.  Did  you  ever  hear  of  anybody  buying  or  sell- 
ing any  coco  leaves  under  the  name  coco? 

^^A.  Yes,  sir. 

^^Q.  Who?  ' 

'^A.  Manufacturing  pharmacists,  drug  brokers. 

*^Q.  Well,  did  you  ever  hear  of  a  man  going  into 
a  store  and  asking  for  coco  leaf,  when  he  wanted  coco 
leaf? 
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^^A.  Yes,  sir.'' 

On  Page  154  of  tlie  record,  I  was  asked  the  follow- 
ing question  and  made  the  following  reply : 

"Q.  State  whether  or  not  you  analyzed  this  coco 
mixture,  the  Coca  Cola  Syrup  that  you  testified  about 
yesterday,  [1831]  which  was  shipped  from  this 
seizure,  and  if  you  found  any  coco  in  it  ? 

"A,  I  did  not." 

On  Page  155  of  the  record,  I  w^as  asked  and  an- 
swered as  follows: 

^^Q.  Is  there  such  a  substance  or  product  in  there 
(referring  to  the  United  States  Pharmacopea)  as 
coco  leaf,  or  anything  treated  under  the  head  of  coco 
leaf? 

^'A.  No,  sir." 

On  pages  164  and  165  of  that  record,  I  was  asked 
and  answered  as  follows : 

'^Q.  Doctor,  what  did  you  say  about  not  finding 
any  of  the  elements  of  coco  leaf  in  this  coco  product  ? 

*^A.  Do  you  mean  of  Coca-Cola? 

"Qi.  Yes,  sir. 

^*A.  No,  sir. 

' '  Q.  You  mean  now,  that  you  did  not  find  any  co- 
caine in  it? 

^^A.  I  did  not  find  any  cocaine  or  any  chlorophyl. 

^*Q.  You  do  not  intend  to  say  that  there  are  an}^ 
elements  in  that  compound  derived  from  coco  leaf  ? 

^'A.  Not  what  is  known  as  coco,  no,  sir. 

**Q.  I  did  not  ask  you  that;  I  asked  you  if  you 
did  not  mean  to  state  that  there  was  no  elements  in 
that  compound  derived  from  coco  leaf? 
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^^A.  I  was  not  able  to  find  any. 

^^Q.  Do  you  simply  mean  to  say  that  you  were  not 
able  to  find  it,  or  positively  assert  from  the  analysis 
you  made  as  an  expert  that  there  are  no  elements  of 
any  compound  derived  from  coco  leaf?     [1832] 

^^A.  Not  as  it  is  known  as  coco. 

^^Q.  I  did  not  ask  you  a  thing  about  what  is  known 
as  coco.  I  wish  you  would  kindly  answer  the  ques- 
tion as  I  asked  it.  Do  you  intend  to  say  as  an  ex- 
pert, from  the  analysis  that  you  made,  that  there  are 
no  elements  in  that  compound  derived  from  the  coco 
leaf? 

^^A.  No,  sir. 

"Q.  Do  you  mean  to  say  there  are  none,  or  that 
you  cannot  say. 

^^A.  There  w^ere  not  any. 

^'Q.  So  if  it  is  true  that  there  are  elements  in  that 
compound  from  coco  leaf,  you  failed  to  find  them 
from  your  analysis? 

^*A.  There  were  not  any. 

' '  Q.  You  say  there  were  none  ? 

*^A.  No,  sir." 

I  was  asked  those  questions  by  Mr.  Sizer,  of  coun- 
sel for  the  Coca-Cola  Company.  He  was  cross-ex- 
amining me.  I  have  learned  a  lot  about  coco  leaves, 
since  that,  that  I  did  not  know  then.  On  page  635 
of  the  record,  I  was  asked  and  answered  as  follows : 

^^Q.  Did  you  find  in  the  examination  of  this  Coca- 
Cola  syrup  which  you  examined  and  of  which  you 
furnished  an  analysis  on  the  former  examination,  any 
chlorophyl  ? 
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^^A.  No,  sir." 

And  again  on  the  same  page : 

^'Ql.  Do  you  recall  whether  or  not  you  were  asked 
as  to  whether  there  were  any  ingredients  or  constit- 
uents of  coco  in  this  mixture?     [1833] 

^^A.  In  the  syrup? 

'^Q.  In  Coca-Cola  syrup  f 

*^A.  I  was  asked  about  cocaine  and  chlorophyl,  I 
remember  those  particularly. 

'^Q.  I  ask  you  now  to  be  clear  if  you  found  any 
other  constituents  of  coco  in  this  mixture  ? 

^^A.  No,  sir." 

On  Page  636  and  637  of  that  record  I  was  asked 
and  answered  as  follows: 

'^Q.  State  whether  or  not  you  have  examined  mer- 
chandise No.  5  with  a  view  to  ascertaining  whether  or 
not  there  was  any  cola  shown,  and  if  so  what  percent- 
age of  cola  you  found. 

**A.  I  stated  that  I  found  one  one-hundredth  of  one 
per  cent  of  caffein.  Now,  it  was  impossible  for  me 
to  tell  from  the  quantity  of  this  material,  whether  it 
^^as  in  the  form  of  extract  of  cola-nut  or  not.  If  you 
wish  to  assume  that  it  was  present  as  cola-nut,  I  can 
give  you  approximately  the  per  cent  of  cola-nut 
that  there  would  be. 

^^Q.  What  was  it? 

**A.  In  merchandise  No.  5? 

^^Q.  Yes,  sir. 

*^A.  About  five-tenths  of  one  per  cent." 

On  page  260  of  that  record  I  was  asked  and  an- 
swered as  follows : 


vs.  The  Coca-Cola  Company,  2379 

(Deposition  of  Dr.  H.  C.  Fuller.) 

^^Q.  Dr.  Fuller,  state  whether  or  not  you  have  ever 
known  or  heard  of  any  product  being  sold  under  the 
name  of  coca,  or  any  yield  of  this  drug  from  which 
the  cola  leaf — C-O-C-0 — coca  leaf  is  taken,  being 
bought  or  sold  in  the  [1834]  United  States  under 
the  name  of  coco,  except  the  leaf  ? 

^^A.  No,  I  know^  of  no  other  article." 

On  page  639  of  the  record  I  was  asked,  the  follow- 
ing questions  and  made  the  following  replies: 

^^Q.  Now,  you  say.  Doctor,  you  do  not  find  any  co- 
caine or  chlorophyl  in  merchandise  No.  5? 

'^A.  No,  sir. 

*^Q|.  You  did  find,  I  believe  you  stated,  in  your 
former  examination  certain  aromatic  substances,  oils 
and  things  of  that  kind  ? 

^^A.  No,  sir;  that  is  not  Coca-Cola. 

^^Q.  Did  you  find  any  of  these  in  merchandise 
No.  5?        A.  No. 

*^Q.  Did  you  find  any  volatile  matter? 

^^A.  Yes,  sir. 

^^Q.  Do  you  know  what  these  volatile  matters  were 
derived  from  ?        A.  Yes,  sir. 

''Q.  From  what?        A.  Coal  tar. 

^^Q.  That  is  the  scent  of  toluol  that  you  referred 
to?        A.  Yes,  sir. 

^^Q.  So  that  the  only  volatile  matter  you  discov- 
ered was  a  trace  in  merchandise  No.  5  ? 

'^A.  No,  sir. 

^*Q.  What  were  the  others? 

^'A.  Alcohol  and  water.     [1835] 

**Q.  Alcohol  is  not  derived  from  coal  tar? 
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^^A.  No. 

' '  Q.  Were  the  alcohol  and  water  the  other  volatile 
matters  you  discovered?        A.  Yes,  sir. 

^^Q;.  You  did  not  find  any  other  volatile  matter  ex- 
cept water,  alcohol  and  this  odor  of  toluol  ? 

^^A.  That  is  all. 

' '  Q.  Did  you  try  it  for  anything  else  ? 

^^A.  Yes,  sir;  I  did. 

On  page  641  of  the  record,  I  w^as  asked  and  an- 
swered as  follows ; 

^^Q.  Explain  the  difference  between  extract  of 
cola  and  pure  caffeine. 

^^A.  Well,  extract  of  cola  is  a  solution  of  the  in- 
gredients, or  it  may  be  a  solution  of  all  the  ingredi- 
ents obtained  by  extracting  cola  by  alcohol  and 
water,  and  glycerin  is  also  used  in  obtaining  extract 
of  cola.  That,  of  course,  includes  caffeine  and  a 
number  of  other  ingredients,  common  matter,  vola- 
tile and  other  substances.  Now,  caffeine  is  one  of 
these  constituents  when  it  is  obtained  alone  and  puri- 
fied it  is  not  an  extract  of  cola,  which  is  identical  with 
caffeine  which  is  obtained  from  coffee,  tea,  durana. 

' '  Q'.  There  is  a  difference  between  extract  and  pure 
caffeine  f        A.  Yes,  sir. 

Recross-examination  by  Mr.  SIZER. 

^^  Q.  You  mean,  as  I  understand  you,  that  there  was 
no  extract  in  Coca-Cola  syrup  that  contains  all  the 
ingredients  [1836]  that  might  be  extracted  from 
the  cola-nut  ?        A.  Yes,  sir. 

^'Q.  That  was  the  only  ingredient  included 
caffeine  which  might  have  been  extracted  from  the 
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cora-nut?        A.  Yes,  sir. 

No,  I  did  not  say  that  had  all,  they  have  this  all 
balled  np  here.  Where  I  said  '^or  is  identical  with 
caffeine  which  is  obtained  from  coffee"  that  should  be 
^^But  is  identical  with  caffeine  w^hich  is  obtained 
from  coffee,  tea,  and  guanaco."  On  page  1773  of 
the  record,  I  made  this  statement : 

^*I  am  of  the  opinion  that  there  is  about  2%  of 
tannin  in  the  coco  leaf,  now,  possibly  it  is  a  little 
more  in  huanaco  variety  than  in  the  truxillo,  but 
whether  the  percentage  would  be  very  much  aug- 
mented, I  am  not  prepared  to  state." 

^^Q.  Can  you  state  the  amount  of  percentage  of  ex- 
tracted matter  that  is  found  in  Coca-Cola  syrup  made 
from  merchandise  No.  5,  due  to  the  use  of  coco  and 
cola?        A.  I  can. 

^^Q.  How  can  you  state  that,  Doctor? 

^^  A.  I  can  state  that  because  I  have  made  an  analy- 
sis  of  merchandise  No.  5  to  determine  the  total  ex- 
tractive matter.  Knowing  the  total  of  the  extractive 
matter  that  exists  in  California  wine,  and  assuming 
that  it  was  white  California  wine,  which  has  been  re- 
ferred to  by  the  other  side,  I  can  determine  how  much 
came  from  the  coca  and  how  much  from  the  cola,  and 
then  by  simply  taking  the  preparation  of  merchan- 
dise No.  5  so  mixed  with  the  Coca-Cola  syrup,  it 
[1837]  is  a  very  simple  matter  to  determine  how 
much  of  the  extractive  from  coca  and  cola  would  go 
into  the  Coca-Cola  syrup. 

^^Q.  Have  you  got  a  chart  that  w^ould  show  that, 
that  has  been  prepared  by  you  as  a  basis,  taking  as 
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the  basis  the  analysis  that  was  reported  by  Dr.  Mal- 
let,   containing   the  total  extractive  of  4.25  in  one 
syrup  and  3.42  in  another,  and  3.85  in  another? 

^'A.  Yes,  sir;  I  have  such  a  chart. 

^*Q.  You  might  explain  that  to  the  jury — the  ex- 
tractive matter  in  merchandise  No.  5. 

''A.  The  extractive  matter  Tn  merchandise  No.  5 
was  4  per  cent.  Now,  there  are  two  per  cent  due  to 
wine — that  percentage  has  been  worked  out  as  the  re- 
sult of  a  large  number  of  experiments  on  light-col- 
ored wine  like  California  wine — and  that  would 
leave  a  balance  of  the  extractive  in  that,  the  large 
amount,  it  would  be  due  to  the  coca  and  cola.  Now, 
knowing  the  volume  of  merchandise  No.  5  it  is  a  very 
simple  thing  to  figure  out  how  much  of  that  percent- 
age of  that  two  per  cent  would  be  to  coca  and  cola. 
Knowing  that  there  are  fifteen  gallons  of  merchan- 
dise No.  5  put  in  the  1250  gallons  of  syrup,  you  of 
course,  can  at  once  figure  how  much  of  this  would  be 
due  to  coca  and  cola  in  that  1250  gallons. 

' '  Qi.  What  did  you  find  that  to  be  ? 

^^A.  1.0185%,  or  one  part  in  5283."     [1838] 

At  the  time  I  gave  this  testimony  on  Pages  1773 
and  1774  of  the  record  above  referred  to,  I  had  then 
become  acquainted  with  the  four  tests  for  tannin 
which  had  been  detailed,  prior  to  my  testimony,  by 
Drs.  Mallet,  Caspari,  and  Sadtler;  namely,  the  tests 
of  iron  chloride,  lead  acetate,  cinchonine  sulphate, 
and  gelatin. 

On  page  1774  of  the  same  record,  I  was  asked  and 
answered  as  follows : 
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^^Q.  Are  you  familiar  with  the  reaction  and  re- 
active agents  employed  by  Drs.  Mallet,  Caspari  and 
Sadtler,  as  testified  to  by  them,  as  applied  to  the 
tannins  in  coca  and  cola? 

^'A.  I  am. 

^^Q.  I  will  ask  you  to  state  whether  or  not  you 
have  made  any  experiments  with  those  reactive 
agents  on  Merchandise  No.  5,  during  the  progress 
of  this  trial,  since  the  testimony  of  those  three  gen- 
tlemen or  on  coca  and  cola  extracts,  to  determine  as 
to  the  amount,  action  and  behavior  of  the  tannins  in 
these  respective  mixtures  ? 

^*  A.  I  worked  with  extract  of  coca  and  of  cola. 

^^Q.  What  did  you  find  with  respect  to  the  be- 
havior of  the  tannins  in  coca  and  cola  when  the  re- 
active agents,  as  indicated  by  the  three  witnesses 
referred  to,  were  applied? 

'^A.  You  mean  how  did  each  reagent  act? 

^^Q.  Yes,  how  did  the  tannins  behave,  in  other 
words  ? 

^^A.  They  behaved  exactly  alike. 

^^Q.  Is  it  possible,  in  your  opinion,  to  determine 
from  the  application  of  these  reactive  agents  as  to 
whether  or  not  the  tannin  that  is  included  in  the 
mixture  is  [1839]  exclusively  that  of  cola,  or  ex- 
clusively that  of  coca,  or  whether  a  mixture  of  both  ? 

^^A.  It  is  impossible. 

On  page  1776  of  said  record,  I  was  asked  and  an- 
swered as  follows : 

^^Q.  Now,  I  will  ask  you  to  state  whether  or  not 
you  have  had  occasion  to  test  the  ^Coca-Cola'  syrup 
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as  compared  with  Merchandise  No.  5,  and  likewise,  as 
compared  with  coca  extract,  to  ascertain  whether  or 
not  there  is  any  flavor  imparted  to  the  ^Coca-Cola' 
syrup  by  either  Merchandise  No.  5  or  coca  extract  ? 

^'A.  I  have. 

^^Q.  Is  there  or  not  any  odor  or  flavor  imparted 
thereby  ? 

^^A.  There  is  not." 

On  page  177  of  said  record  I  was  asked  the  follow- 
ing questions  and  made  the  following  replies : 

"Q,  State  whether  or  not,  in  your  opinion,  the 
use  of  the  hydrocarbon  that  he  used,  which  I  under- 
stand to  be  toluol,  would  remove  any  of  the  tannin  ? 

^^A.  No. 

^^Q.  Would  any  other  process  through  which  he 
put  that  leaf  remove  any  tannin,  and  if  so,  what  ? 

^^A.  You  mean  before  it  was  extracted  with  wine? 

*^Q.  Before  it  became  Merchandise  No.  5? 

^^A.  No,  sir." 

On  page  1778  of  said  record  I  was  asked  the  fol- 
lowing questions  and  made  the  following  replies : 

' '  Q.  Would  or  not  any  of  the  flavoring  matter  be 
removed"  from  the  coca  leaf  in  the  process  of  ex- 
tracting it  by  means  of  toluol,  '^and,  if  so,  how  and 
why,  before  it  went  into  [1840]  Merchandise 
No.  5  ? 

''A.  Yes,  sir,  they  would  all  be  removed. 

'^Q.  Now,  in  what  process? 

''A.  By  the  toluol  and  by  the  subsequent  steaming 
process. 

Q.  How  does  the  steaming  serve  to  remove  the 
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flavoring  matter  and  odors? 

^^A.  They  are  removed  because  they  are  volatile. 
That  is  the  process  used  to  remove  the  flavoring 
agents  from  a  great  many  flowers,  leaves  and  things. 

^^Q.  Why  would  this  toluol  remove  any  of  them? 

^^A.  Because  they  are  very  soluble  in  oily  mix- 
tures of  that  kind." 

On  the  same  page  of  said  record  I  was  asked  the 
following  questions  and  made  the  following  replies : 

^^Q.  Have  you  or  not  examined  samples  of  Mer- 
chandise No.  5? 

^'A.  I  have. 

^'Q.  State  whether  or  not  this  particular  extract 
of  coca  which  you  made  up  yourself  resembles  Mer- 
chandise No.  5  as  to  flavor  or  odor  ? 

**A.  It  does  not." 

On  page  1779  of  said  record  I  was  asked  the  fol- 
lowing questions  and  made  the  following  replies: 

^^Q.  Is  there  any  difference  in  flavor  between  the 
cola  tannin  and  the  coca  tannin  as  respects  the  gela- 
tin or  conchonine? 

^^A.  No,  sir. 

^^Q.  Is  it  possible,  in  your  opinion,  speaking  from 
[1841]  your  observation  and  experiments  with 
Merchandise  No.  5  and  with  the  extracts  of  cola  and 
of  coca,  should  you  mix  the  tannins  of  cola  and  coca 
together  to  determine  which  is  the  more  prominent 
in  the  mixture  ? 

^^A.  No,  sir,  it  would  not  be  possible. 

^^Q.  Tell  why? 
A.  They  both  react  alike,  and  simply  because 
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you  get  a  dark  color  signifies  nothing  at  all. 

^^Q.  Have  you  tried  both  of  themi 

^^A.  Yes,  sir. 

^^Q.  What  color  do  you  get  from  the  tannin? 

'^A.  You  get  a  greenish  black  color. 

"Q,  Which  is  the  darker  of  the  two,  if  either? 

^'A.  There  is  no  difference  if  the  concentration  is 
the  same. 

^^Q.  State  whether  or  not  you  have  applied  to  the 
tannins  of  both  coca  and  cola  the  reactive  agents  and 
the  reaction  processes  as  described  by  Drs.  Mallet 
and  Caspari? 

^^A.  I  have. 

^'Q.  To  what  do  you  attribute  the  reddish  brown 
color  spoken  of  by  Dr.  Caspari  as  indicative  of  the 
reaction  of  cola, — which  I  believe  he  said  he  ascribed 
it  to? 

'^A.  I  attribute  it  to  the  fact  that  he  did  not  have 
any  tannin  there. ' ' 

On  page  1780  of  said  record,  I  was  asked  the  fol- 
lowing questions  and  made  the  following  replies : 

''Q.  Have  you  tried  mixing  Merchandise  No.  5 
with  *  Coca-Cola'  syrup  to  see  whether  or  not  any 
flavor  is  imparted  to  the  syrup  by  the  mixing  of  the 
Merchandise  No.  5     [1842] 

''A.  No,  sir,  I  have  not,— not  with  'Coca  Cola' 
syrup. 

''Q.  I  didn't  mean  'Coca-Cola'  syrup,  but  syrup 
independent  of  the  Merchadise  No.  5,  and  then 
adding  the  Merchandise  No.  5  to  the  simple  syrup  ? 

''A.  Yes,  sir,  I  have. 
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^^Q.  State  whether  or  not  there  is  any  taste  im- 
parted to  the  mixture  after  the  Merchandise  No.  5  is 
added . 

''A.  There  is  not." 

On  the  same  page  of  said  record,  I  was  asked  the 
following  questions  and  made  the  following  replies : 

*^Q.  Did  you  receive  from  Howard  Candler  a 
statement  as  to  the  contents  of  this  package  of  syrup 
that  he  made  up  by  leaving  out  the  Merchandise  No. 
5  that  he  shipped  to  Dr.  Mallet  from  his  factory  as 
per  his  agreement  on  the  witness-stand  ? 

'^A.  I  did.    . 

^'Q.  Assuming  that  one  gallon  of  the  mixture  in 
which  Merchandise  No.  5  was  not  added  was  made 
up,  and  that  the  mixture  of  ^Coca-Cola'  syrup 
proper,  which  contained  Merchandise  No.  5,  was 
taken  from  a  1250  gallon  vat,  would  there,  as  to  the 
flavoring  oils  and  odors,  be  a  difference  even  in 
batches  of  that  size,  independent  of  the  Merchandise 
No.  5,  and,  if  you  say  so,  then  tell  why  there  would 
be? 

'^A.  There  would  be. 

*^  Q.  Why  do  you  say  so  ? 

^^A.  In  the  first  place,  one  of  these  mixtures  was 
1250'  times  greater  than  the  other,  and  it  is  a  very 
difficult  matter  to  adjust  flavoring  agents,  and  es- 
pecially [1843]  flavoring  agents  of  the  extreme 
potency  of  the  oils  that  are  used  in  this  mixture  in 
a  small  batch  exactly  to  duplicate  the  test  that  you 
would  get  in  a  large  mass.  It  is  one  of  the  most  dif- 
ficult things  in  pharmaceutical  chemistry  to  do  that. 
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The  error  of  adjustment  is  increased  many  times  in 
a  small  mixture  over  a  large  mixture.  It  is  a  very 
difficult  thing  in  even  five  gallon  batches  made  up 
from  the  same  formula  to  get  exactly  the  same  flavor. 
People  can  very  often  tell  that.  I  have  had  that 
same  experience  myself.  It  is  due  to  the  essential 
oils. 

^^I  will  ask  you  to  state,  from  a  scientific  stand- 
point and  a  practical  one,  as  well,  whether  or  not  the 
methods  of  Dr.  Mallet  and  Dr.  Caspari  were  proper 
methods  for  determining  the  tannin  in  Merchandise 
No.  5,  and  in  ^Coca-Cola'  syrup,  and  if  not,  why  not? 

^^  A.  Do  you  mean  getting  them  out  for  testing? 

*'Q.  I  mean  whether  or  not  the  test  mentioned  by 
them  were  true  scientific  methods  for  determining  the 
flavor?        ^'A.  No,  sir. 

Q.  Tell  why,  and  in  that  respect  speak  of  Dr.  Sad- 
tier  as  well,  for  determining  the  flavor  ? 

^^  A.  You  mean  the  flavor  of  '  Coca-Cola'  syrup  ? 

' '  Q.  Yes,  as  compared  with  Merchandise  No.  5  ? 

*^A.  No,  sir,  I  do  not  consider  them  scientific. '' 

On  page  1781  of  said  record  I  was  asked  and  an- 
swered as  follows : 

"(^.  Now,  assuming  that  there  was  a  slight  differ- 
ence in  the  predominance  of  the  tannins  of  coca  and 
cola  in  the  [1844]  'Coca-Cola,'  syrup  or  in  Mer- 
chandise No.  5,  would  that  slight  difference  or  not 
impart  any  distinctive  odor  or  flavor  to  the  product  ? 

^'A.  It  would  not. 

^'Q.  After  the  odor  from  the  toluol,  which  you  no- 
ticed first  on  opening  a  container  of  this  Merchandise 
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No.  5,  is  there  any  other  distinctive  odor  present,  and, 

if  so,  what  is  it? 

^^A.  There  is  an  aroma  of  wine,  I  should  call  it. 
That  is  about  as  distinct  as  I  can  describe  it." 

You  ask  if  on  page  1784  of  said  record  I  was  asked 
the  following  question,  and  if  I  made  the  following 
reply : 

^^Q.  Did  you  find  any  difference  between  the  flavor 
of  California  wine  and  of  Merchandise  No.  5  ? 

^^A.  No,  sir." 

I  don't  know  what  that  means  at  all.  I  never  was 
asked  any  such  question  in  my  remembrance.  I 
might  have  answered  that  way,  but  I  have  no  recol- 
lection of  it.  I  am  not  qualified  to  say.  You  ask, 
if  I  did  answer  that  way,  was  it  the  truth  that  I  an- 
sw^ered ;  I  never  made  any  tests,  I  don't  know.  I 
never  made  such  a  statement.  You  say  it  is  in  the 
book  on  page  1784 ;  it  may  be  in  the  book,  I  was  not 
qualified  to  give  any  such  testimony. 

On  page  1785  of  said  record,  speaking  of  the  two 
per  cent  of  coca  and  cola  extractive  m^atter  in  Mer- 
chandise No.  5,  I  was  asked  the  following  questions 
and  made  the  following  replies :     [1845] 

^^Q.  Would  or  not  two  per  cent  impart  a  flavor  to 
^Coca-Cola'  syrup? 

^^  A.  It  would  not. 

^^Q.  Did  you  ever  try  it? 

^' A.  There  is  no  flavor  in  that. 

"q.  No  flavor  at  all? 

^^A.  No  flavor  in  that  two  per  cent. 

*^Q.  And  no  odor? 
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^^A.  No,  sir. 

' '  Q.  How  do  you  know  there  is  no  flavoring  matter 
and  no  odor  ? 

'^  A.  There  is  no  flavor  or  odor  of  coca  leaf  in  Mer- 
chandise No.  5.'' 

On  page  1786  of  said  record,  I  was  asked : 

^'Q.  Is  tannin  a  flavoring  agent? 

^^A.  No,  sir,  it  is  not." 

That  refers,  of  course,  to  ordinary  tannin;  it  does 
not  refer  to  coca  tannin  at  all.  He  did  not  know  any 
more  about  tannin  than  I  did  at  the  time — that  is, 
Mr.  Miller,  the  man  conducting  the  case  for  the 
Government.  Yes,  sir,  there  is  a  difference  in  flavor 
between  coca  tannin  and  other  tannin.  I  explained 
that  twenty-five  times  to-day  at  least.  You  say  you 
don't  recall  that,  that  w^as  ever  brought  up  before; 
I  went  over  that  time  and  time  again,  as  everybody 
else  in  the  room  will  witness,  and  the  record.  I  told 
you  coca  tannin  differed  from  all  other  tannins. 
You  say  you  are  speaking  about  flavor ;  I  testified 
about  that,  too.  All  this  testimony  I  gave  in  the 
Chattanooga  trial,  I  went  over  before  [1846]  in 
here,  explaining  how  I  have  learned  a  great  deal 
about  tannin  since  then,  and,  as  I  just  remarked, 
that  question  of  Mr.  Miller's  does  not  mean  anything 
because  Miller  did  not  know  anything  about  tannin. 

On  page  1787  of  said  record,  I  was  asked  the  fol- 
lowing questions  and  made  the  following  replies: 

*^Q.  What  two  reagents,  or  what  two  agents,  were 
there  that  Drs.  Mallet  and  Casperi  used  that  you  say 
are  common  to  all  tannins  as  reagents  ? 
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^'A.  The  iron  chloride,  and  the  ferricyanide  of 
potassium  and  ammonia. 

^^Q.  What  are  two  that  are  common?  These  three 
were  applied  to  those  distinctive  tests,  but  what  were 
the  two  that  were  common,  or  did  I  misunderstand? 
Did  you  say  there  were  three  that  were  common  and 
two  uncommon? 

^^A.  I  think  I  stated  that  the  iron  chloride,  and 
the  gelatin  and  the  cinchonine  sulphate  test  were 
common  to  both  cola  and  coca,  and  I  think  I  further 
stated  that  the  ferricyanide  of  potassium  and 
ammonia  test  were  given  by  tannins  generally?" 

On  page  136  of  said  record,  I  was  asked  the  fol- 
lowing question  concerning  those  three  samples  of 
^Coca-Cola'  syrup  which  I  analyzed,  and  which  I 
was  specifically  asked  about  concerning  their  caffeine 
content,  and  I  made  the  following  reply : 

*^Q.  In  this  connection  tell  us  what  the  specific 
gravity  was? 

*'A.  The  specific  gravity  in  the  case  of  sample 
[1847]  3966-B  at  twenty  degrees  centigrade  was 
1.2885;  3967-B  same  temperature  1.2518;  3968-B  at 
the  same  temperature  1.2471." 

(The  cross-examination  of  Dr.  H.  C.  Fuller  was 
resumed  in  Atlanta,  Georgia,  June  24th,  1916,  as 
follows:) 

Cross-examination    (Eesinned)    by    Mr.    LITTLE- 
TON. 
On  page  1772  of  said  record,  I  was  asked  concern- 
ing the  two  varieties  of  tannins,  and  I  answered  as 
follows : 
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^^A.  Well,  I  should  sav  there  was  about  ten  times 
as  much  tannin  in  the  cola  as  there  is  in  the  coca." 

I  was  sworn  in  that  case  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  and  I  was 
endeavoring  to  do  that  to  the  best  of  my  ability,  as 
far  as  I  knew  at  that  time.  I  was  not  trjdng  to  con- 
ceal anything,  not  a  bit.  I  was  not  trying  to  tell 
half  truths  or  convey  wrong  impressions.  I  was 
simply  trying  to  tell  things  I  knew  of  at  that  time. 
As  far  as  tannins  of  coca  and  cola  were  concerned, 
I  knew  practically  nothing  except  what  has  been  told. 
I  became  connected  with  the  Institute  of  Industrial 
Research  through  my  own  influence  and  nobody 
else 's.  Dr.  Caspari  and  Dr.  Wesener  had  absolutely 
nothing  to  do  with  it.  I  have  never  worked  with 
them  either  before  or  since  the  trial  at  Chattanooga. 
I  have  never  had  anything  to  do  with  either  of  them. 
We  have  been  associated  together  on  cases,  but  have 
never  done  any  work  together.  We  never  have  dis- 
cussed their  methods  of  performing  these  experi- 
ments at  all.  The  test  for  a  single  sample,  to  de- 
termine whether  or  not  a  syrup  is  '^Coca-Cola" 
sjn?up  or  some  other  syrup,  runs  over  two  days  for 
any  one  sample.  I  make  various  tests,  either  simul- 
taneously [1848]  or  one  after  the  other,  which- 
ever is  most  convenient.  I  usually  start  up  all  of 
my  tests  about  the  same  time.  For  instance,  take 
Exhibit  131  as  an  illustration:  The  tests  for  caf- 
feine content,  specify  gravity,  the  phosphoric  acid 
content  and  tannin  reactions — could  be  all  going  on 
at  the  same  time,  and  I  usually  do  that.     I  presume 
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I  have  performed  about  fifteen  hundred  tests  on 
samples  of  syrup  of  this  character  at  one  time  and 
another.  I  really  don't  know  how  many  I  have 
performed  since  I  left  the  Government  service.  You 
ask  if  that  has  been  the  bulk  of  my  experience  with 
them;  that  is  just  a  general  guess,  I  don't  know.  I 
know  I  have  made  a  good  many  and  maybe  a  few 
more  or  maybe  less,  I  don't  know.  I  give  my  un- 
divided attention  to  these  tests  while  they  are  being 
performed.  I  performed  tests  on  more  than  one 
sample  at  a  time.  The  highest  number  that  I  per- 
form at  the  same  time  depends  on  how  many  I  have 
to  do.  You  ask  if  I  could  perform,  say,  ten  tests 
all  at  once.  No,  I  don't  do  ten  at  a  time,  that  is  too 
many  to  handle.  The  Cocca-Cola  Company  pays  for 
each  piece  of  work  as  it  send  it  in, — that  is,  their 
attorneys  do.  You  ask  if  I  have  a  standing  arrange- 
ment whereby  they  send  these  samples  to  me  con- 
stantly, and  pay  me  for  analyzing  them.  I  have  no 
arrangement  with  them  at  all,  no  understanding  as 
to  the  compensation  to  be  paid,  absolutely  nothing. 
You  ask  if  they  have  never  inquired  as  to  what  I 
charged  for  services ;  I  have  never  had  a  controversy 
over  the  payment.  I  think  in  one  case  they  asked 
what  it  would  cost,  and  I  told  them  what  I  would  do 
it  for,  and  that  is  the  only  time  they  have  made  any 
inquiry  over  a  bill.  You  ask  if  I  have  advised  with 
[1849]  and  consulted  with  the  attorneys  for  the 
Coca-Cola  Company  with  respect  to  the  chemical 
side  of  the  evidence  in  this  case,  or  if  I  have  ever  dis- 
cussed with  them  the  points  which,  if  impressed  and 
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brought  out,  would  be  beneficial  to  the  case ;  that  I 
don't  know,  because  I  don't  know  what  is  considered 
beneficial  in  the  case.  I  can  say  that  my  testimony 
was  concerning  a  number  of  samples  which  were 
not  ^^ Coca-Cola" — that  was  the  object  of  my  en- 
trance into  this  case,  and  that  is  the  only  thing  we 
ever  discussed — the  composition  of  those.  What 
they  consider  essential,  I  don't  know,  because  we 
never  discussed  it.  I  don't  know  how  the  work  which 
I  do  for  the  Coca-Cola  Company,  or  their  attorneys — 
the  volume  of  it  and  the  compensation  therefor — 
compares  with  the  rest  of  the  work  I  do,  and  the  com- 
pensation therefor.  I  don't  know  whether  or  not 
it  is  a  good  percentage  of  my  work,  I  never  figured 
it  up.  I  am  perfectly  honest  in  saying  I  don't  know 
anything  about  it.  I  gave  you  a  very  careful  detail 
yesterday  of  the  work  I  did ;  what  proportion  of  it  is 
syrup  work,  I  don't  know. 

Eedirect  Examination  by  Mr.  HIESCH. 

At  the  time  I  made  the  analyses  of  these  eleven 
samples  that  were  put  in  evidence  yesterday,  I  made 
a  tabulation,  or  notes,  of  the  contents  of  those  sam- 
ples, and  I  was  reading  yesterday  from  the  notes  that 
I  made.  What  you  present  me  are  copies  of  the 
notes  I  made  concerning  the  samples  I  have  testified 
about. 

(Plaintiff  here  tendered  and  offered  in  evidence 
the  notes  referred  to,  consisting  of  three  pages,  as 
Plaintiff's  Rebuttal  Exhibit  No.  137) .     [1850] 

I  testified  yesterday  in  regard  to  a  certain  test 
which  I  called  '4ead  number,"  and  I  think  I  said  the 
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lead  number  test  showed  the  test  in  regard  to  '^Coca- 
Cola"  to  be  from  11  to  12.     I  made  those  tests  to 
get  the  average  for  syrup  that  had  stood  for  some 
time.     That  was  syrup  that  I  suppose  started  out 
fresh  and  stood   in   my   laboratory  for  some  time. 
The  last  determination  was  made  nine  months  from 
the  time  it  was  received,  and  nine  months  from  the 
time  of  the  first  determination.     During  my  cross- 
examination  yesterday  by  Mr.  Littleton, — it  was  the 
last  question  propounded  to  me  immediately  before 
adjournment  for  lunch, — I  did  not  hear  Mr.  Little- 
ton use  the  word  '^ Coca-Cola"  in  his  question  to  me. 
I  thought  he  was  referring  to  the  general  method  as 
I  had  been  describing  it.     I  have  never  known,  in 
my  experience  with  '^ Coca-Cola"  syrup,  any  of  this 
waxy  or  resinous  matter  to  come  down  with  '^  Coca- 
Cola"  syrup.     You  say  that  I  have  been  cross-ex- 
amined at  length  in  regard  to  my  testimony  in  the 
case  of  the  United  States  Government  against  Forty 
Barrels  and  Twenty  Kegs  of  '' Coca-Cola,"  and  that 
part  of  that  examination  went  to  the  fact  of  my 
examination  of  three  samples  of  syrup  that  the  Gov- 
ernment alleged  was  '^ Coca-Cola,"  which  you  have 
no    reason   to    doubt  was    originally    '^ Coca-Cola" 
syrup,  and  which  you  did  not  doubt  at  that  time; 
and  that,  as  to  the  caffein  content  of  those  three  sam- 
ples, I  testified,  as  shown  by  the  record  in  the  Gov- 
ernment case,  on  page  130  of  said  record,  that  the 
caffein  content  of  the  first  sample  was  .15%  which 
would  be  .92  grains  per  ounce;  of  the  second  sample 
.17%  or  1.02  grains  per  ounce,  and  of  the  third  sam- 


2396      The  Kohe  Company  of  America  et  al. 

(Deposition  of  Dr.  H.  C.  Fuller.) 
pie  1.19   grains  per  ounce,  and  you  ask  if  I  used 
[1851]     what  you  will  call  the  alcohol  method  of 
extraction  in  making  those  tests  for  the  caffein  con- 
tent of 'Toca-Cola." 

(Objected  to  by  defendant  because  leading.  Over- 
ruled.    Exception.) 

I  did.  I  made  the  test  as  is  described  in  the  Gov- 
ernment record.  At  the  time  of  making  the  analy- 
ses that  test  was,  to  the  best  of  my  knowledge,  the 
best  test  that  I  knew  for  the  extraction  of  caffein. 
You  ask  if,  since  giving  that  testimony,  I  have  ascer- 
tained, by  research  or  otherwise,  any  better  method 
for  ascertaining  the  caffein  content  of  syrups  or 
liquids  such  as  ^^ Coca-Cola";  I  have.  The  original 
test,  the  one  described  in  the  record,  which  you  call 
the  alcohol  test,  would  not  necessarily  give  the  com- 
plete caffein.  It  was  found  that  often  times  small 
quantities  were  left  behind,  and  it  was  to  do  away 
with  that  possible  error  that  search  was  made  for 
a  new  method,  and  the  new  method  was  finally 
evolved,  which  has  been  proven  to  be  satisfactory. 
You  correctly  understood  me  to  say  on  cross-exam- 
ination, that  the  Umits  of  caffein  that  I  had  found 
in  '^Coca-Cola"  syrup  were  from  .19%  to  .21%. 
In  the  Government  case  I  testified  that  I  had  found 
the  percentages  in  the  ^'Coca-Cola"  examined  at 
that  time  to  be  .15%  to  .17%  and  1.19  grains  per 
ounce,  which  I  think  would  be  .19  per  cent.  I  fur- 
ther testified  that,  instead  of  using  alcohol,  as  in  the 
first  process  in  making  out  caffein,  I  now  use  chloro- 
form.    The  test  now  used  will  be  referred  to  as  the 
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chloroform  test.  You  ask  how,  in  my  opinion  as  an 
expert,  and  from  my  experience,  I  account  for  the 
difference  between  the  testimony  I  now  give  to  the 
effect  that  the  caffein  content  in  ^^ Coca-Cola"  syrup 
[1852]  never  varies  from  .19%  to  .21  per  cent,  and 
my  testimony  in  the  Government  case,  in  which  I 
found  it  to  be  much  lower  than  that;  in  the  first 
place,  one  of  those  samples  was  not  fountain  syrup, 
namely,  the  one  reported  as  containing  .15  per  cent 
caffein, — that  was  bottler's  syrup  and  was  so  testi- 
fied to.  The  other  two  were  fountain  syrups,  and  I 
accounted  for  the  difference  in  the  results  there  be- 
cause of  the  fact  that  alcohol  did  not  extract  all  the 
caffein  from  the  syrup  residue.  I  was  presented 
with  the  Government  record  in  which  I  stated  that 
I  bored  a  hole  in  the  side  of  a  ^^ Coca-Cola"  keg,  and, 
that  in  pouring  this  material  out  of  this  keg  through 
a  filter  paper^  a  residue  had  been  left  on  the  paper, 
and  that  in  that  residue  I  found  some  undissolved 
material,  a  little  straw  and  materials  of  similar  na- 
ture, which  looked  like  hay,  a  part  of  a  bumble  bee, 
some  legs  of  insects  and  other  extraneous  matter, 
which  was  probably  dust  or  dirt.  I  testified  to  that 
in  the  Chattanooga  case,  namely,  the  case  of  United 
States  against  Forty  Barrels  and  Twenty  Kegs  of 
^^ Coca-Cola."  That  barrel  from  which  I  drew  that 
syrup  had  stood  in  the  department  for  three  months, 
I  also  testified  in  that  case  that  I  had  certain  caffein 
crystals  which  I  had  taken  out  of  ^^ Coca-Cola." 
Those  caffein  crystals  were  pure  white.  You  ask 
if  I  did  not  produce  those  caffein  crystals  which  I 
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had  taken  out  of  '^Coca-Cola,"  and  if  I  didn't  tes- 
tify that  the  reason  why  they  were  of  a  dark  color 
was  because  they  had  been  allowed  to  stand  open  at 
the  laboratory,  unfortunately,  and  that  possibly  some 
dirt  had  gotten  on  them;  I  will  have  to  refresh  my 
memory,  I  cannot  remember  what  I  said  without 
looking  at  it.  On  page  144  of  said  record  I  was 
asked  the  following  questions  and  made  the  follow- 
ing rephes  in  regard  to  those  [1853]  caffein  crys- 
tals: 

''Q.  Why  is  it  that  this  is  colored  and  why  is  it 
that  it  is  not  the  same  color  as  this  Exhibit  No.  11 

'^A.  This  was  allowed  to  crystallize  in  order  to 
show  the  crystallized  form  that  caffein  will  assume, 
and  there  was  some  dust  from  the  outside  air  that 
got  into  it,  unfortunately." 

You  say  that  on  page  136  of  the  Government  rec- 
ord I  was  asked  the  following  questions  and  made 
the  following  replies: 

'^Q.  In  this  connection,  tell  us  what  the  specific 
gravity  was  ? 

^'A.  The  specific  gravity  in  the  case  of  Sample 
3966-B  at  twenty  degrees  centigrade  was  1.2885; 
3967-B  same  temperature  1,2518;  3968-B  at  same 
temperature  1.2471." 

You  say  that  I  testified  in  my  cross-examination 
that,  in  my  experiments  in  examining  ^^ Coca-Cola" 
syrup,  I  made  allowances  for  the  specific  gravity  be- 
tween 1.253  and  1.263;  and  you  ask  what  I  referred 
to  when  testifying  in  the  present  case,  and  what  I 
referred  to  when  testifying  in  the  Government  case; 
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at  this  time  I  was  referring  to  the  fountain  syrup 
alone;  at  the  time  of  the  Grovernment  case  I  was 
referred  to  both  the  bottlers'  and  the  fountain  syrup. 
The  sample  which  showed  the  specific  gravity  of 
1.2885  was  the  bottled  syrup.  You  say  that  you 
note  from  the  Government  record  that  I  did  find  a 
specific  gravity  that  was  less  than  1.253,  that  is,  in 
the  fountain  syrup.  I  found  a  sample  whose  specific 
gravity  was  1.2471,  and  you  ask  if  I  can  explain 
that;  I  don't  know  as  I  can.  Aside  from  the  keg  or 
barrel  of  ^^ Coca-Cola"  syrup  [1854]  about  which 
I  testified  in  the  Government  case,  I  have  never  in 
my  experience  with  ^^ Coca-Cola"  found  any  insects, 
dust,  dirt  or  brush,  or  any  such  thing,  in  any  other 
samples  of  ^^ Coca-Cola"  syrup.  Prior  to  the  Gov- 
ernment suit  I  never  made  any  special  tests  for  the 
tannin  which  appear  in  the  coco  leaves.  I  heard  Dr. 
Mallet  testify  at  Chattanooga.  I  knew  one  Dr. 
Chestnut  very  well,  he  was  in  the  employ  of  the 
Government  at  the  same  time  I  was.  He  was  called 
as  a  chemist  to  testify  in  regard  to  tannins.  That 
was  after  the  claimant  had  put  in  its  case.  I  com- 
menced to  perform  my  experiments  in  regard  to 
tannins,  referring  to  both  coca  leaves  and  cola  nuts, 
some  time  after  the  testimony  of  the  Coca-Cola  Com- 
pany's witnesses,  I  don't  remember  just  how  soon 
after.  I  performed  those  tests  at  Chattanooga. 
Yes,  sir;  I  got  some  information  from  Dr.  Chestnut 
in  regard  to  same.  You  ask  if  my  experiments  in 
Chattanooga  were  performed  under  favorable  or  un- 
favorable   circumstances;    extremely    unfavorable. 
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You  ask  if  they  were  hurried;  they  were  hurried, 
and  the  apparatus  was  very  meager  and  I  had  diffi- 
culty in  getting  reagents^  as  well  as  samples  to  work 
with.  They  were  done  to  meet  an  emergency  at  the 
request  of  Dr.  Harvey  W.  Wiley.  You  ask  to  what 
I  attribute  any  inconsistencies  or  contradictory 
statements  between  the  testimony  I  have  given  on 
the  stand  in  this  case  and  the  testimony  I  gave  on 
the  stand  at  Chattanooga  in  regard  to  tannin,  if 
there  are  any  such  inconsistencies  and  contradictory 
statements;  it  is  attributable  to  the  fact  that  I  had 
no  facilities  for  doing  the  work  there  at  Chattanooga 
on  which  my  testimony  was  entirely  based,  and 
also  on  the  fact  that  Mr.  Chestnut's  work,  from 
which  I  drew  certain  information,  [1855]  was  in- 
correct- Since  that  Chattanooga  case  I  have  done 
research  work  on  coca  tannin,  and  have  gone  very 
thoroughly  into  it.  You  ask  if  I  am  prepared  to 
state  whether  or  not  my  testimony  given  at  Chatta- 
nooga was  incorrect,  or  entirely  correct,  or  whether 
the  testimony  which  I  have  given  in  this  case,  after 
I  have  made  a  thorough  research,  is  correct;  the 
testimony  which  I  have  given  in  this  case  is  cor- 
rect,— the  testimony  which  I  gave  in  the  former 
case  needs  modification.  I  can  now  make  modifi- 
cations in  that  testimony  in  the  light  of  further 
experiments.  Yes,  sir;  I  did  analyze  Merchandise 
No.  5  before  I  went  to  Chattanooga,  but  I  had  never 
analyzed  it  at  that  time  for  the  tannins.  You  ask 
when  was  the  first  time  I  analyzed  Merchandise  No. 
5  for  the  tannins,  before  the  Chattanooga  suit,  after 
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the  Chattanooga  suit,  or  during  the  Chattanooga 
suit;  I  have  forgotten,  but  I  think  I  made  the  tests 
there  at  Chattanooga.     Whether  I  did  or  not,  I  am 
not  positive.     Since  the  Chattanooga  suit,  I  have 
worked  with  the  tannins  in  coca  leaves.     This  tannin 
from  the  coca  leaf  has  flavor  and  taste.     A  flavor 
agent  may  be  one  which  imparts  a  characteristic 
flavor  to  the  mixture  to  which  it  is  added,  or  it  may  be 
one  which  in  itself  has  no  special  value  as  far  as 
producing  flavor  by  itself  is  concerned,  but  which 
acts  as  a  blend  to  produce  with  other  substances  a 
pleasing  or  otherwise  desirable  flavor.    You  ask  if 
I  would  say,  or  not,  that  the  tannins  from  the  coca 
leaves  act  in  making  up  a  part  of  the  blend  that 
goes  to  make  up  the  full  flavor  of  ^^ Coca-Cola";  they 
do.     You  say  that,  on  cross-examination,  I  stated 
that  I  had  used  Merchandise  No^  5  with  essential 
oils,  at  Chattanooga,  and  that  I  stated  that     [1856] 
Merchandise  No.  5  could  not  be  noted  in  this  concoc- 
tion that  I  got  up  with  oils  and  Merchandise  No.  5, 
and  you  ask  if  I  meant  in  the  Government  case  that 
it  had  nothing  to  do  with  the  flavor  at  all;  what  I 
meant  to  bring  out  in  that  test  was  this;  the  mixture 
with  the  oils,  and  it  was  not  necessarilv  the  same 
oils,  or  in  the  same  proportion  in  which  the  oils 
were  mixed  in  '^Coca-Cola,"  but  any  other  mixture, 
any  flavor  or  odor  characteristic  of  Merchandise  No. 
5  was  not  apparent  in  the  blend  as  the  characteristic 
flavor  and  odor  of  Merchandise  No.  5;  that  is  the 
whole  purport  of  that  testimony.     In  testifying  in 
regard  to  Merchandise  No.  5  I  meant  to  testify  at 
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Chattanooga  that  as  far  as  I  went  at  that  time,  as 
far  as  my  knowledge  and  experience  was  at  that 
time,  I  foimd  nothing  characteristic  of  coca  or  cola. 
Coca  leaves  and  cola  nuts  are  separate  and  distinct 
substances.  They  are  drugs.  You  hand  me  some 
caffeine  crystals ;  I  coud  not  tell  you  from  where  or 
whence  that  caffeine  was  derived.  Caffeine  is 
caffeine.  You  ask  if  there  is  anything  in  the  cross- 
examination  to  which  I  was  subjected  yesterday, 
which  appears  to  be  inconsistent  between  the  testi- 
mony which  I  gave  in  the  Chattanooga  case,  and  the 
testimony  which  I  am  now  giving,  which  I  would 
like  to  explain,  or  an^^thing  that  I  would  like  to  add 
to  what  I  have  stated  concerning  the  same;  I  would 
like  to  impress  the  fact  that  the  tannin  content  of 
coca  leaves,  as  reported  in  the  Chattanooga  case,  was 
based  on  the  work  of  Mr.  Chestnut  and  a  man  named 
Eton,  in  Washington,  and  their  determinations  were 
made  by  a  method  for  determining  tamiin  in  tea. 
That  method  is  not  applicable  to  coca  tannin  and 
accounts  for  the  results  which  were  obtained,  [1857] 
namely,  two  per  cent.  On  completion  of  that  case, 
I  took  up  a  very  careful  study  of  the  coca  leaf  in 
order  to  determine  the  characteristics  of  the  tannin, 
and  that  lead  me  to  perform  some  experiments  as  to 
the  amount  in  the  leaf,  and  I  was  immediately  struck 
by  the  fact  that  it  differed  entirely  from  the  tannin  in 
tea,  and  any  method  that  was  used  in  determining 
the  tannin  in  tea  could  not  be  used  for  obtaining  the 
tamiin  in  coca  leaf;  and,  of  further  study,  I  developed 
that  the  percentage  was,  as  I  stated  yesterday,  I 
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think,  from  eight  to  fifteen  per  cent,  depending  upon 
the  leaf.  That  accounts  for  the  statement  that  I 
made  that  there  was  two  per  cent.  It  was  simply 
based  on  the  results  of  Mr.  Chestnut.  Regarding 
the  statement  that  there  was  probably  ten  times  as 
much  tannin  in  cola  as  in  coca,  that  was  based  on 
hearsay,  as  reported  by  those  other  men  who  came 
down  from  Washington.  I  think  that  is  all  that  I 
would  like  to  state  in  regard  to  my  testimony  there. 
I  am  constantly  at  research  work  for  the  purpose  of 
improving  the  methods  and  my  knowledge  in  regard 
to  scientific  problems,  and  I  am  a  better  qualified 
expert  now  than  when  I  testified  in  the  Government 
case  at  Chattanooga.  If  there  are  any  inconsisten- 
cies between  the  testimony  I  have  given  here  and 
the  testimony  I  gave  at  Chattanooga  I  attribute  it 
to  the  lack  of  knowledge  and  the  incompleteness  of 
methods  obtainable  at  that  time  for  the  questions  at 
hand. 

You  have  read  to  me  the  following  questions  and 
answers  appearing  on  page  1787  of  the  Government 
record : 

'^Q.  What  two  reagents,  or  what  two  agents, 
were  there  that  Drs.  Mallett  and  Caspari  used  that 
you  say  are  common  to  all  tannins  as  reagents'? 
[1858] 

'^A.  The  iron  chloride  and  the  ferricyanide  of 
potassium  and  ammonia. 

^^Q.  What  are  two  that  are  common? — These 
three  were  appKed  to  those  distinctive  tests,  but 
what  were  the  two  that  were  common,  or  did  I  misun- 
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derstand  jouf — did  you  say  there  were  three  that 

were  common  and  two  uncommon? 

^^A.  I  think  I  stated  that  the  iron  chloride  and  the 
gelatin  and  the  cinchonine  sulphate  tests  were  com- 
mon to  both  cola  and  coca,  and  I  think  I  further 
stated  that  the  ferricyanide  of  potassium  and 
ammonia  test  were  given  by  tannins  generally." 

You  ask  me  to  explain  that.  The  facts  that  were 
intended  to  be  brought  out  at  that  time  were  that 
the  potassium  ferricyanide  and  ammonia  tests  w^ere 
common  to  tannins  generally,  and  that  the  experi- 
ments performed  by  me  at  Chattanooga,  which  I 
have  said  were  incomplete  and  meager,  gave  identi- 
cal reactions  in  the  cases  of  the  matter  extracted 
from  coca  and  from  cola  with  iron  chloride,  gelatin 
and  cinchonine  sulphate.  There  are  other  tannins 
that  I  know  of  that  will  respond  to  the  iron  chloride 
test,  but  will  not  at  the  same  time  give  the  other  re- 
actions which  I  have  mentioned. 

Recross-examination  by  Mr.  LITTLETON. 
You  say  that  you  believe  that,  after  my  attention 
was  called  to  the  break  that  I  had  made,  an  adjourn- 
ment was  taken  for  lunch  and  that  I  discussed  the 
matter  with  counsel  for  plaintiff,  and  then  came 
back  on  the  stand  and  made  the  statement  that  I  had 
not  found  any  waxy^  resinous  substances  [1859] 
in  my  analyses  of  ^'Coca-Cola"  syrup;  I  stated  em- 
phatically that  I  performed  the  determinations  for 
caffeine,  the  point  in  question.  There  are  no  waxy, 
resinous  substances  extracted  from  ^'Coca-Cola." 
I  never  did  find  any  resinous  substances  in  ^^Coca- 
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Cola"  syrup.  This  barrel  of  ^^ Coca-Cola"  syrup 
which  was  libeled  in  the  case  at  Chattanooga,  and 
which  I  stated  remained  in  my  laboratory  in  Wash- 
ington for  three  months,  was  unopened  during  that 
period,  and  remained  in  the  same  condition  as  when 
I  got  it.  There  was  no  chance  for  any  bumble-bees, 
or  dust  or  dirt,  hay  or  these  other  things,  to  get  in 
there  during  that  three  months.  I  strained  it  im- 
mediately after  I  opened  it.  I  made  these  tests  I 
have  referred  to  in  Chattanooga  at  a  little  University 
there,  the  University  of  Chattanooga.  I  don't  re- 
member the  name  of  the  chemist  who  tendered  me 
the  benefit  of  the  laboratory.  Dr.  Emory  worked 
with  me  on  these  experiments.  You  ask  what  was  the 
difference  in  the  method  I  pursued  then  and  the 
method  I  now  pursue  in  determining  the  tannin  re- 
actions; w^ell,  the  method  I  pursue  now,  I  have  some- 
thing to  work  with;  the  method  then,  I  didn't  have 
anything  to  work  with.  You  say  the  method  was 
all  right,  but  the  tools  were  deficient;  the  tools  and 
my  experience  was  very  limited.  We  both  spoke  of 
that,  of  the  farcicality  of  doing  things  of  that  kind 
under  those  conditions.  You  say  if  there  is  any 
difference  in  the  method  I  then  pursued  and  the 
method  I  now  pursue,  you  wish  I  would  explain  it, 
and  you  say  that  your  question  is  independent  of  the 
tools  and  appliances;  that  I  cannot  say,  because  I 
don't  remember  all  the  details  I  performed  down 
there.  You  ask  me  to  tell  you  what  tools  [1860] 
or  appliances  and  implements  we  used  in  making 
those  analyses  in  Chattanooga;  I  don't  remember 
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all  of  them.  You  ask  me  what  tools  or  appliances 
were  lacking;  I  don't  remember  all  those  details.  I 
know  it  was  a  very  incomplete  laboratory.  If  you 
want  to  take  a  catalog  of  some  apparatus  factory 
and  go  through  it  and  check  off  all  the  things  that 
one  needs  in  a  complete  laboratory  you  can  do  it. 
You  certainly  do  need  all  the  apparatus  and 
appliances  and  tools  and  equipment  of  a  complete 
laboratory  to  perform  these  tannin  reactions.  Yes, 
sir;  you  might  need  a  pycnometer  for  this  tannin  re- 
action. No,  I  do  not  use  it  in  making  my  tannin  re- 
actions. I  use  it  for  the  Coca-Cola,  but  not  for  the 
tannin  tests.  You  ask  if  the  Westfall  balance  is 
necessary;  I  never  use  the  Westfall  balances  in  my 
laboratory.  Yes,  sir;  I  think  they  had  a  separatory 
funnel  in  that  Chattanooga  laboratory.  I  think  they 
had  two  or  three  test  tubes  there,  I  don't  remember 
whether  or  not  they  had  the  distilling  apparatus.  I 
assume  that  they  had  a  Bunsen  burner,  but  I  am  not 
certain.  I  think  they  did  have  scales  or  balances 
to  weigh  materials.  You  ask  if  I  was  not  put  on  the 
stand  for  the  purpose  of  rebutting  the  testimony  of 
Drs.  Caspari,  Sadtler  and  Mallet,  and  if  I  didn't 
perform  those  tannin  reactions  which  were  men- 
tioned, those  four  or  five  tests,  for  the  purpose  of 
quahfying  myself  to  rebut  their  testimony,  and  if 
I  did  not  perform  those  tests  and  go  on  the  witness- 
stand  there  and  testify  under  oath  that  I  had  per- 
formed them,  and  that  there  was  no  difference  be- 
tween the  reactions  of  tannin  in  cola  and  reactions 
of  tannin  in  coca,  and  if  that  was  not  the  purpose 
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of  my  taking  the  stand  in  rebuttal,  and  if  that  is 
[1861]  not  the  idea  I  intended  to  convey  to  the 
court  and  jury  by  my  testimony;  well,  that  is  a  pretty 
long  question  to  answer.  I  guess  you  had  better 
pick  it  apart.  I  will  say  the  questions  and  answers 
can  give  the  explanation  of  the  reason  why  I  went 
back  on  the  stand  in  Chattanooga  in  that  case,  and 
I  stand  back  of  that  now.  That  is  all  the  explana- 
tion I  need  to  make.  I  don't  remember  whether 
there  were  three  baxrels  of  ^^ Coca-Cola"  libeled  in 
that  case,  I  don't  know  whether  or  not  the  three 
samples  of  ^^ Coca-Cola"  syrup  which  I  analyzed 
came  out  of  barrels  or  kegs.  Mr.  Lynch,  who  was 
the  inspector,  is  the  best  man  to  consult  on  that 
point.  You  ask  if  all  the  '^ Coca-Cola"  that  was 
libeled  was  either  in  barrels  or  kegs;  I  don't  admit 
anything  about  what  it  was  in,  I  am  sure.  I  was 
simply  in  the  case  as  an  analyist.  I  don't  know 
anything  about  the  containers.  You  ask  if  I  knew 
of  my  own  knowledge  which  one  of  the  three  samples 
of  *^ Coca-Cola"  syrup  which  I  analyzed  for  the 
caffeine  content  was  the  bottled  syrup;  the  testi- 
mony was  very  specific  on  those  points.  I  knew 
from  what  the  record  gave  which  was  the  fountain 
syrup.  I  did  not  see  it  taken  out  of  any  barrel  or 
anything  of  that  kind.  The  information  which  I 
said  Dr.  Chestnut  gave  me  was  this;  he  said  the  per- 
centage of  tannin  in  coca  leaf  was  .2  of  one  per  cent, 
and  I  have  since  found  that  it  was  wrong,  and  I  ex- 
plained the  reason  why  he  did  not  get  the  correct  per 
centage  was  because   he   did  not  use  the  proper 
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methods.  No,  that  is  not  the  only  thing  on  which 
he  led  me  astray.  He  had  some  information  about 
the  ** Coca-Cola"  product,  but  I  have  forgotten  what 
it  was  now.  Yes,  sir;  I  think  he  [1862]  testified 
in  that  case  also.  Yes,  sir;  I  think  I  was  asked  in 
the  Chattanooga  case  if  I  had  ever  purchased  any 
coca  under  the  name  of  coca  on  the  market,  and  I 
think  I  replied  that  I  had.  As  a  scientific  man,  I 
bought  it  under  the  scientific  name  of  coca;  coca  and 
coca  leaves, — the  words  are  synonymous  to  the 
scientist.     [1863] 

(The  following  deposition  was  taken  by  plaintiff 
as  its  rebuttal  testimony  at  Chattanooga,  Tennessee, 
on  July  5th,  1915 :) 

Deposition  of  J.  C.  Mayfield,  for  Plaintiff 

(In  Rebuttal). 

J.  C.  MAYFIELD. 

Direct  Examination  by  Mr.  HIRSCH. 

I  testified  on  behalf  of  the  defendants  in  this  case 
at  New  Orleans,  at  the  Gruenwald  Hotel,  somewhere 
about  March,  1915 ;  I  do  not  remember  the  exact  date. 

Q.  4.  I  will  read  from  your  testimony,  page 
starting : 

^*Q.  1328.  Do  you  know  of  a  Mr.  Rice  of  Memphis, 
Tennessee  ?  A.  I  have  heard  of  him.  Q.  1329.  Do 
you  know  him?  A.  Yes,  sir.  Q.  1330.  Did  he 
work  for  you  ?  A.  Yes,  for  a  while.  Q.  1331.  Was 
not  there  some  claim  that  he  took  your  formula  away 
with  him?    A.  Yes,  sir.     Q.  1332.    Was  he  prose- 
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cuted  for  that?  A.  Yes,  sir.  Q.  1333.  He  started 
that  with  your  formula?  A.  I  do  not  know.  Q. 
1334.  But  he  was  prosecuted?  A.  I  do  not  know, 
only  about  the  case.  Q.  1385.  You  were  not  there  at 
the  hearing?    A.  No,  sir."     [1864] 

You  testified  to  that  effect  at  New  Orleans,  did 
you  not  ?  A.  If  I  said  No,  sir,  it  was  a  mistake ;  I 
said  yes,  sir.  Q.  5.  This  is  your  testimony,  taken 
at  New  Orleans,  reported  by  the  Commissioner  on 
behalf  of  the  defendants?  A.  I  don't  know  about 
the  typographical  work  there,  I  was  there,  of  course. 
Q,  6.  You  say  that  is  a  typographical  error  ?  A.  A 
typographical  error.  Q.  7.  And  that  you  did  not  say 
*'No,  sir";  you  said  ^^Yes,  sir"?  A.  I  said,  ^'Yes, 
sir."  Q.  8.  And  that  Mr.  Fain,  the  Commissioner, 
appointed  on  behalf  of  the  defendants,  made  a  mis- 
take ;  is  that  it  ?  A.  They  must  have  made  it ;  it  is 
a  mistake.  Q.  9.  You  were  there  ?  A.  I  was  there ; 
yes,  sir.  Q.  10.  Did  you  testify  in  that  Rice  case? 
A.  I  did.  Q.  11.  You  were  sworn  in  that  case, 
were  you  not  ?    A.  I  suppose  so. 

The  case  referred  to  as  the  Rice  case  is  the  case  of 
the  State  of  Alabama  vs.  Mellville  Rice,  heard  in  the 
first  division  of  the  inferior  court  of  Birmingham, 
before  [1865]  Judge  I.  H.  Benners,  August  9th, 
1907,  with  the  following  gentlemen  appearing  on  be- 
half of  the  state;  Messrs.  Zell  Gaston,  and  L.  J. 
Hailey,  and  on  behalf  of  the  defendant  Mellville 
Rice,  Messrs.  AUin  and  Bell.  Yes,  sir,  I  remember 
the  title  of  that  case  and  about  the  circumstances. 
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I  did  testify  in  that  case.  You  hand  me  a  transcript 
of  the  testimony  in  that  case,  which  is  known  as 
Plaintiff's  Eebuttal  Exhibits  Nos.  4  and  5,  and  you 
ask  me  if  that  is  a  true  and  correct  transcript  of  that 
record;  I  testified  in  that  case,  and  that  is  all  I  can 
say  about  it  being  true  and  correct.  I  remember  tes- 
tifying in  that  case.  I  think  these  questions  were 
asked  me,  as  they  appear  in  that  transcript,  and  I 
presume  I  answered  the  questions  asked,  as  they  ap- 
pear in  that  transcript.  The  answers  which  I  gave 
to  the  questions  propounded  to  me  in  the  case  of  the 
State  of  Alabama  vs.  Melville  Rice,  as  shown  in  said 
Rebuttal  Exhibits  4  and  5,  were  true  to  the  best  of 
my  recollection.  [1866]  Q.  453.  I  will  ask  you,  go- 
ing back  to  that  question  of  the  letter,  if  this  is  the 
letter  that  was  introduced  into  that  record,  and  if  you 
wrote  that  letter,  the  letter  that  you  testified  to  you 
recognized  that  handwriting,  and  you  answered  '^I 
think  that  is  my  handwriting."  I  will  ask  you  if 
you  wrote  that  letter  that  appears  in  that  record  as 
an  exhibit  and  which  was  copied  in,  commencing  on 
page  51  of  Complainant's  Rebuttal  Exhibit  No.  4  and 
5?  A.  You  got  the  letter.  Q.  454.  I  have  a — 
written —  A.  You  have  not  the  original  letter? 
Q.  455.  I  ask  you  if  this  is  the  letter?  A.  Read  it, 
and  let's  see.  Q.  456.  Parker  House,  Boston,  June 
18th,  1809. 
"M.y  dear  Judge: 

^^I  have  just  completed  my  experimenting  with 
coca  extract.     I  have  perfected  everything.     Now 
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listen,  our  original  formula  called  for  just  twice  the 
amount  of  coca  extract  that  we  are  now  using.  I 
kept  cutting  it  down  to  make  the  flavor  more  pleas- 
ant. It  did  not  call  for  glycerine.  I  put  that  in  to 
eliminate  the  bitter  from  the  coca  extract.  I  got  that 
from  the  negro  that  worked  for  Coca-Cola  Com- 
pany. The  Coca-Cola  Company  extracted  the  leaves 
[1867]  so  they  could  hold  up  the  quantity  of  ex- 
tract, I  now  have.  I  read  an  article  from  a  German 
chemist  and  Brooks,  the  old  Coca-Cola  drummer 
told  me  some  things  last  winter  just  before  I  left 
Atlanta.  You  do  know  that  it  is  the  coca  extract 
and  caffeine  that  does  the  work.  All  the  trade  who 
have  been  cutting  the  goods,  that  is,  mixing  simply 
syrup  with  it,  say  wine  coca  would  not  stand  as 
much.  It  will  now.  So  I  will  show  you  just  how 
to  use  the  glycerine  with  the  leaves  while  I  am  with 
you  Sunday  and  Monday.  I  want  you  to  use  two 
and  a  half  gallons  of  the  extract  you  are  now  mak- 
ing instead  of  11/4.  Measure  out  the  2i/2  gallons 
extract,  put  in  a  5  gallon  keg  and  put  2  gallons  gly- 
cerine with  it  in  the  same  keg,  shake  it  three  or  four 
times  a  day.  You  can  use  it  in  six  hours  after  thus 
treating  it.  If  the  glycerine  eliminates  the  bitter, 
which  it  does,  you  can  see  how  much  more  effective 
it  can  do  the  work  in  close  contact.  It's  still  better 
to  use  a  certain  per  cent  with  the  leaves  in  mixing 
them  that  I  will  show  you.  Now  charge  your  form- 
ula to  2%  gallons  instead  of  114;  use  2  gallons  of 
glycerine  instead  of  5,  it  will  not  change  the  cost 
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of  the  compound  nor  the  flavor  one  bit,  and  gives  a 
more  exhilarating  drink.  Every  man  in  the  office 
here  this  morning  was  carried  away  with  the  im- 
provement. I  wdll  make  some  flavoring  for  you 
Monday  so  you  can  [1868]  see.  Have  alcohol, 
leaves,  glycerine,  lime  C.  P.  I  will  go  and  buy  the 
oils  Monday  morning.  We  have  now  the  original 
formula  and  Coca-Cola  exactly;  buy  12  lbs,  confec- 
tionaries  and  sugar,  extra  quality,  dissolve  it  with 
1  gallon  boiling  water  so  I  can  make  some  tests 
Monday.  I  will  have  some  ' '  Coca-Cola"  and ' '  Wine- 
Cola"  with  me.  I  am  '^tickled  to  death"  at  being 
able  to  get  back  to  the  original  formula,  and  make  it 
identical  Coca-Cola.  Have  everything  ready  and  we 
will  start  operations  Saturday  morning. 

Your  friend,     JACK." 

Did  you  write  that  letter?  A.  I  remember  that 
letter.  Q.  457.  That  was  your  letter,  that  you 
wrote  ?  A.  I  made  that  letter ;  I  want  to  explain  it. 
I  wrote  that  letter  and  had  a  reason  for  doing  so. 

You  state  on  my  examination  at  New  Orleans, 
there  was  introduced  a  certified  copy  of  the  regis- 
tration of  Koke  in  the  State  of  New  York,  and  you 
ask  if  in  obtaining  that  registration  I  did  not  make 
application  to  the  Secretary  of  State  of  New  York 
for  the  registration  of  my  trademark ;  that  is  a  good 
long  time  ago,  but  I  have  some  papers  here  that  will 
show  that  I  did.  I  think  I  did  make  an  affidavit 
with  that  application.  You  hand  me.  Plaintiff's  Re- 
buttal Exhibit  No.  84,  and  ask  if  that  is  not  an  ex- 
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emplified  copy  of  the  application  which  I  signed;  I 
was  getting  them  all  over  the  country — I  will  say  yes. 
You  ask  if  I  did  not  state  in  that  application  the  fol- 
lowing, referring  to  Koke :  ''The  [1869]  same  has 
been  in  use  by  applicant  since  June  1st,  1909  " ;  I  will 
say  this,  I  had  reference  to  this  particular  label,  keg 
and  barrel  label  I  was  registering;  I  had  reference 
to  that  particular  label.  I  had  no  reference  to  the 
name  ''Koke''  at  all,  except  that  particular  label.  I 
attached  the  label  to  the  application,  so  I  would  be 
on  the  safe  side.  You  present  me  with  Plaintiff's 
Eebuttal  Exhibit  No.  85,  which  you  say  is  an  appli- 
cation to  the  Secretary  of  State  of  Indiana,  and  you 
ask  if  I  made  that  application ;  I  made  them  all  over 
the  United  States.  You  ask  if  I  made  that  one.  I 
do  not  see  that  you  have  got  the  label  here,  and  that 
ought  to  have  it.  I  do  not  see  it,  it  is  just  like  the 
other  one.  I  attached  my  label  that  I  had  particu- 
larly adopted,  keg  and  barrel  label — ^well,  it  was 
"Koke,"  I  had  it,  I  have  not  got  it  in  there.  You 
ask  if  I  did  not  sign  the  affidavit;  I  would  not  say. 
I  know  I  got  them  in  every  state  in  the  Union.  Some 
states  do  not  give  you  trademark  protection,  Missis- 
sippi and  Ohio  do  not  give  it ;  I  could  not  get  it  there. 
You  ask  if  I  made  this  statement  in  my  application, 
printed  on  it:  "Length  of  time,  if  any,  during  which 
trademark  'Koke'  has  been  in  use?  A.  Since  June 
1st,  1909";  I  had  attached  to  my  application  to  that 
state,  as  I  did  in  this  particular  instance,  that  par- 
ticular label.    My  label  does  not  appear  on  the  copy 
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of  the  application  you  present  to  me,  but  it  did  on 
the  application  which  I  made.  I  attached  it  to  all 
of  them.  I  was  on  the  safe  side,  I  attached  it  as  I 
did  here.  That  was  when  I  had  that  particular  label 
made.  I  was  referring  to  the  label  ^^Koke" — that 
particular  label.  You  hand  me  a  copy  of  the  appli- 
cation [1870]  to  the  state  of  Massachusetts, 
marKed  Plaintiff's  Eebuttal  Exhibit  No.  86,  and  ask 
whether  I  signed  the  affidavit  in  that:  Well,  they 
have  not  got  my  label  attached  thereto,  which  I  at- 
tached to  all  the  different  state  applications.  I  will 
say  that  copy  presented  to  me  is  incomplete.  You 
ask  if  I  made  this  statement:  ^^ Length  of  time,  if 
any,  during  which  the  trademark  has  been  in  use? 
Since  June  1st,  1909";  I  meant  this  particular  label, 
I  did  not  mean  the  name  ^^Koke,"  but  the  label  that 
I  attached  thereto,  to  every  trademark  I  had  in  each 
state.  You  hand  me  a  copy  of  the  application  to  the 
State  of  Nebraska,  marked  Plaintiff's  Rebuttal  Ex- 
hibit No.  87,  and  ask  whether  I  signed  the  affidavit 
to  that :  I  will  say  yes.  Now,  to  explain  this,  I  have 
to  go  back  to  the  history.  The  Coca-Cola  Company, 
or  somebody  gave  me  a  black  eye  with  Celery  Cola, 
it  was  dragged  through  the  express  company  and 
wholesale  company  and  drug  company  of  New  Or- 
leans, and  I  put  the  name  Koke — was  having  these 
names  registered  in  the  states.  I  was  kinder  afraid 
of  the  Federal  law,  don't  you  see.  This  particular 
application  at  Lincoln,  Nebraska,  had  the  same  label 
^'Koke" — all  my  applications  had  that  on  it.     They 
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have  not  got  it  here.  Inasmuch  as  I  was  getting 
trademarks  in  every  state  in  the  United  States,  I  will 
say,  yes,  sir.  You  ask  if  I  swore  in  that  application 
the  follow^ing:  ^^The  trademark  or  label  has  been  in 
use  since  June  1st,  1909,  and  consists  of  the  arbi- 
trarily selected  mark  or  character  herewith  illus- 
trated: ^Koke  Trademark'  ";  to  my  application  that 
particular  label  was  attached.  You  have  not  got  it 
here,  but  I  had  a  particular  label  that  you  have  got 
in  this  other  one,  that  is  what  [1871]  I  had  refer- 
ence to.  Let  us  get  this  straight.  Let  us  see  the  pre- 
ceding one  to  this,  they  are  all  connected.  I  want  to 
see  the  one — ^that  is  the  one  I  want  to  see,  this  was 
attached  to  all  my  applications,  you  have  not  got  it  in 
these  others,  but  this  is  what  I  had  reference  to. 
You  hand  me  Plaintiff's  Rebuttal  Exhibit  No.  88, 
being  a  copy  of  the  application  for  the  State  of  Cali- 
fornia, a  certificate  therewith,  and  ask  whether  I 
signed  that  one ;  well,  I  will  say  to  that  as  I  did  to 
the  other,  that  I  was  getting  them  in  every  state  in 
the  Union.  You  have  not  got  the  labels  with  that, 
that  I  attached  to  the  kegs  and  barrels  in  which  I 
shipped  my  goods,  it  must  be  the  same  label.  You 
ask  if  I  did  not  swear  in  that  application,  that :  ''This 
trademark  consists  of  'Koke,  a  Beverage.'  This 
trademark  has  been  used  in  its  business  since  the  1st 
day  of  June,  1909";  not  the  trademark,  I  meant  this 
particular  label  that  goes  on  the  kegs  and  barrels. 
That  is  what  I  referred  to.  The  word  ''Koke"  had 
been  in  use  since  1888. 
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Mr.  HIRSCH. — I  move  to  strike  the  latter  part 
of  the  answer.     Overruled.     Exception. 

But  this  label,  that  is  when  I  got  this  label  up  and 
that  is  what  I  had  reference  to.  You  present  me 
with  a  copy  of  an  application  to  the  State  of  Penn- 
sylvania, marked  Plaintiff's  Rebuttal  Exhibit  No. 
80,  and  you  ask  if  I  signed  the  affidavit  to  that ;  you 
have  carbon  copies  of  this,  I  do  not  know  about  this. 
I  do  not  deny  that  I  signed  such  a  one  as  that.  I 
admit  I  got  them  in  every  state  in  the  Union,  but 
you  have  not  got  the  original.  You  ask  if  I  did  not 
state  in  that  application,  ^^The  trademark  consists 
of  the  word  ^Koke';  the  length  of  time,  [1872]  if 
any,  during  which  it  has  been  in  use;  fourteen 
months";  I  had  attached  thereto  this  particular 
label,  as  you  have  got  in  the  preceding  one  (Plain- 
tiff's Rebuttal  Exhibit  No.  84),  I  had  that  made — 
that  is  what  I  had  reference  to — ^but  the  word 
'^Koke"  had  been  in  use  in  different  shapes  and  dif- 
ferent forms  for  years  and  years  prior  thereto,  but 
I  had  reference  to  this  particular  label.  I  was  get- 
ting state  registrations  on  labels.  You  hand  me 
Plaintiff's  Rebuttal  Exhibits  Nos.  11  to  60,  inclusive, 
and  ask  me  to  examine  them  before  you  ask  me  about 
them ;  that  is  a  good  long  proposition. 

Mr.  LITTLETON. — I  object  to  any  examination 
with  reference  to  these  letters,  because  the  introduc- 
tion of  the  letters  was  objected  to  in  that  they  were 
privileged  communications,  and  I  want  to  reserve  the 
right  to  put  in  the  objection  to  an  examination  touch- 
ing those  letters  in  event  the  original  objections  to 
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the  introduction  of  them  is  sustained. 

Plaintiff's  Eebuttal  Exhibit  No.  11  is  on  the  May- 
field  Oil  Company's  stationery,  and  it  is  in  my  hand- 
writing. At  that  particular  time  I  was  a  stockholder 
in  a  great  many  concerns.  Of  course,  I  could  not 
identify  this  typewriting  business  on  Plaintiff's  Re- 
buttal Exhibit  No.  12,  but  that  is  my  signature  on 
there,  that  is  my  handwriting.  I  signed  that  letter. 
You  hand  me  Plaintiff's  Rebuttal  Exhibit  No.  13,  and 
ask  if  it  is  a  letter  I  received  from  Mr.  F.  T.  P.  John- 
son, an  attorney  at  Washington,  D.  C. 

Mr.  LITTLETON. — I  object  to  any  examination 
with  reference  to  that,  because  it  was  a  confidential 
communication  between  attorney  and  client.  Over- 
ruled.    Exception. 

Now,  I  cannot  say  I  remember  this  thing  [1873] 
away  back  there.  Of  course  I  received  that  letter, 
it  is  from  my  attorney.  I  remember  Plaintiff's  Re- 
buttal Exhibit  No.  14.  Plaintiff's  Rebuttal  Exhibit 
No.  15,  which  is  a  letter  addressed  to  '^Dear  Pogue," 
which  is  in  my  handwriting.  That  envelope  is  the 
envelope  of  the  J.  C.  Mayfield  Manufacturing  Com- 
pany, from  St.  Louis — Kansas  City,  that  is  it. 
Plaintiff's  Rebuttal  Exhibit  No.  16,  is  on  the  station- 
ery of  the  Mayfield  Manufacturing  Company,  and  is 
in  my  handwriting.  Plaintiff's  Rebuttal  Exhibit 
No.  17  is  on  the  stationery  of  the  Celery-Cola  Com- 
pany, and  I  wrote  that  letter,  that  is  my  signature. 
You  hand  me  Plaintiff's  Rebuttal  Exhibit  No.  18, 
and  ask  if  that  is  a  telegram  I  sent  to  C.  J.  Pogue ; 
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put  all  that  in  and  say   yes  to  it.     Say  yes  to  the 

whole  shooting  match  and  get  rid  of  those.    I  admit 

Plaintiff's  Rebuttal  Exhibits  from  eleven  to  sixty, 

inclusive. 

(Plaintiffs  here  tendered  and  offered  in  evidence 
Plaintiff's  Eebuttal  Exhibits  Nos.  4  and  5,  and  un- 
der the  head  of  tendering  Nos.  4  and  5,  offered  each 
question  and  answer  that  was  asked  Mr.  Mayfield  in 
regard  to  the  record  of  the  State  of  Alabama  vs. 
Rice,  as  a  separate  exhibit,  and  tendered  the  same  in 
evidence.) 

Mr.  LITTLETON. — I  make  the  same  objection 
now  to  that  evidence  as  when  first  introduced  and 
move  to  strike  it  from  the  record.  Overruled.  Ex- 
ception. 

(Plaintiff  also  offered  and  tendered  in  the  record 
each,  separately,  the  documents  marked  Plaintiff's 
Rebuttal  Exhibits  Nos.  11  to  60,  inclusive.) 

Mr.  LITTLETON. — I  make  the  same  objection 
now  as  I  did  to  the  introduction  of  these  exhibits 
when  first  introduced  in  Birmingham,  and  [1874] 
move  to  strike  them  from  the  record.  Overruled. 
Exception. 

Plaintiff  offered  in  evidence  Plaintiff's  Rebuttal 
Exhibits  84  to  89,  inclusive. 

Mr.  LITTLETON.— Same  objection  as  when  first 
introduced.     Overruled.     Exception. 

Cross-examination  by  Mr.  LITTLETON. 
I  was  asked  this  morning  certain  questions  and 
answers  pertaining  to  the  record  of  the  State  of  Ala- 
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bama  vs.  Mellville  Rice.  I  do  not  remember  the 
specific  answers  and  questions,  but  some  of  the  sub- 
stance I  remember,  but  not  very  much  of  it.  As  I 
stated  this  morning,  it  was  before  a  Justice  of  the 
Peace  court,  and  ten  years  ago.  This  man  Mellville 
Rice  advertises  in  the  Birmingham  papers  for  a 
position  as  bookkeeper  and  stenographer,  and  as  I 
was  in  need  of  somebody  to  help  me  just  at  that  time, 
I  answered  his  ad,  and  when  he  came  down  there  he 
brought  convincing  evidence  of  his  ability  to  handle 
the  books  and  collections — his  recommendations  and 
everything  was  satisfactory — of  course  I  looked  him 
up  in  Bradstreet  and  Dun,  and  then  employed  him. 
It  developed  that  he  was  not  what  he  represented 
himself  to  be,  what  he  told  me  he  was,  and  he  took 
some  things  or  had  them  taken  from  my  place  of 
business — my  formula  book  and  materials,  etc. — a 
short  time  after  he  was  there,  and  I  had  sufficient 
proof  to  convince  me  that  he  was  guilty  and  I  had 
him  arrested.  He  was  found  guilty  before  the  Jus- 
tice of  the  Peace  Court  in  Birmingham,  Ala.,  and 
I  think  he  was  bound  over  from  that  court  to  the 
grand  jury,  is  my  recollection.  With  reference  to 
this  letter  to  '^Dear  Pogue,"  dated  1899,  I  was  in 
hopes  we  would  get  through  with  this  lawsuit  with- 
out dragging  through  the  graveyard  and  disturbing 
the  dead,  and  I  have  so  far  evaded  it,  but  since  you 
brought  up  that  letter  I  have  [1875]  to  explain. 
This  ^'Dear  Judge"  was  the  husband  of  my  first  wife. 
I  will  state,  however,  that  she  secured  a  divorce  from 
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xne  in  Atlanta  legally.  The  Court  gave  me  the  chil- 
dred  and  I  did  the  best  I  could  to  raise  them  and 
educate  them  and  bring  them  up.  My  wife  was  de- 
mented. All  our  family  physicians  told  me  so,  but 
at  times  she  had  rational  intervals,  and  at  those  times 
she  was  very  grasping — making  money,  and  from  the 
fact  that  I  bought  out  the  Coca-Cola  business  while 
she  was  my  wife,  she  thought  she  was  entitled  to  a 
copy  of  the  Coca-Cola  formula,  notwithstanding  the 
fact  that  she  made  with  her  attorney  a  final  settle- 
ment that  was  satisfactory.  This  letter  was  written 
several  years  after  our  divorce.  She  demanded  of 
me  a  copy  of  that  formula.  I  put  her  off  with  one 
excuse  after  another.  At  this  time  my  son  and  I 
had  a  little  business  in  Jersey  City.  She  went  to  his 
place  of  business — I  had  no  objection, — because  my 
son  was  her  son.  I  was  over  there  once  or  twice  and 
she  realized  the  value  of  the  Coca-Cola  formula — 
or  the  Koke  formula,  which  was  the  same,  and 
thought  if  she  could  get  a  certificate  from  me  she 
would  be  able  to  make  considerable  money  by  selling 
this  formula.  I  put  her  off  with  one  excuse  after 
another,  to  the  effect  that  I  had  misplaced  the  form- 
ula— lost  it  here,  yonder  or  some  place  else — and  that 
I  would  get  it.  I  wrote  her  and  wrote  Brown  sev- 
eral letters  along  that  line,  but  so  very  anxious  was 
she  to  get  it  that  she  came  to  Boston.  I  do  not  know, 
but  I  believe  when  I  wrote  this  letter  in  question  she 
was  there.  I  gave  it  to  her.  She  came  there  for  it. 
As  I  said     [1876]     before,  she    was    demented.     I 
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wrote  that  letter,  and  I  wanted  to  make  it  ring  mth 
a  genuine  ring,  so  that  she  and  Judge  Brown,  who 
was  her  lawyer — he  was  her  husband,  but  he  was  a 
lawyer,  of  course,  he  was  a  judge — and  she  went  back 
satisfied  with  that  letter.  I  had  put  her  off  as  before 
stated  with  other  excuses.  I  promised  in  that  letter 
to  be  in  Jersey  City  or  New  York  on  Monday.  I  was 
not  there  and  did  not  go.  -  If  I  had  gone  and  given 
her  a  copy  of  my  formula  and  taught  her  and  Judge 
Brown  how  to  make  Koke — Coca-Cola — this  letter 
and  Mrs.  Brown  would  never  have  appeared  in  the 
Eice  case ;  but  I  did  not  go  because  it  was  practically 
my  all.  I  came  on  back  home.  I  realized  what  I 
was  up  against — a  woman  who  was  demented  and  de- 
termined to  have  a  copy  of  this  formula — and  being 
the  mother  of  my  children,  naturally  I  thought  and 
planned  every  way  possible  to  get  around  giving  her 
what  she  wanted,  without  wounding  her  feelings. 
About  the  same  time  I  received  a  letter  from  my 
father  that  one  of  my  children  was  sick,  so  I  left 
Boston.  I  did  not  go  to  New  York  or  to  Jersey  City, 
nor  did  I  comply  with  my  instructions  in  that  letter. 
I  came  on  to  Atlanta,  and  then  to  Birmingham,  be- 
cause I  did  not  do  what  I  promised  to  do  she  ap- 
peared in  this  Rice  case  for  no  other  reason  in  the 
world  except  to  get  all  she  could  from  me  relative 
to  this  formula.  She  had  no  interest  in  the  case, 
and  she  was  there,  and  it  was  her  questions,  largely, 
that  I  answered.  Of  course  she  propounded  them 
through  the  attorney.     The  attorney  did  not  know 
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anything  about  all  those  oils,  and  all  those  things — 
she,  in  a  measure,  did — that  is  what  she  was  after. 
She  had  possibly  a  superficial  knowledge  of  the  form- 
ula, and  she  wanted  facts — the  proportional  parts 
[1877]  and  by  being  there  she  hoped  to  get  them. 
I  evaded  in  a  way  a  great  many  of  her  questions — 
those  which  did  not  apply  to  the  case  at  issue,  know- 
ing that  she  was  not  at  herself.  I  had  the  city  physi- 
cian of  Birmingham,  Alabama,  to  be  present  at  that 
time,  and  he  was  there.  I  told  him  what  I  had  to 
contend  with,  and  he  said  he  would  be  present  and 
he  noticed  her  condition.  As  before  stated,  the  case 
at  issue  had  no  bearing  on  a  great  many  of  these 
questions,  and  as  she  had  demanded  a  copy  of  the 
Coca-Cola  formula,  or  the  Koke  formula,  and  I  had 
told  her  and  Judge  Brown  that  I  had  lost  it,  or  mis- 
placed it,  she  was  there  to  get  all  the  information 
she  could.  Of  course  I  had  not  lost  it,  and  I  had 
not  misplaced  it,  because  I  was  making  Koke  in  Jer- 
sey City  at  that  time  from  the  original  Coca-Cola 
formula — I  do  not  mean  I  was  making  Koke  in  Jer- 
sey City  at  the  time  of  the  Rice  trial,  I  am  talking 
about  Jersey  City  when  I  wrote  this  letter,  and  she 
was  in  Boston  demanding  of  me  a  copy  of  that 
formula  and  the  certificate  from  me  that  it  was  the 
original  Coca-Cola  formula.  I  would  not  give  it,  but 
evaded  her  and  put  her  off  with  the  excuse  that  I  had 
lost  it,  in  order  to  get  rid  of  the  woman  that  was  not 
at  herself.  I  was  trying  to  protect  my  property  and 
my  life.     She  had  threatened  my  life  and  in  fact  had 
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attempted  it  two  or  three  times.  It  is  a  fact  that 
the  formula  book  which  was  stolen  in  that  case  was 
a  formula  book  of  Celery-Cola  and  Pepsi-Nola.  I 
was  president  of  the  J.  C.  Mayfield  Manufacturing 
Company,  which  was  a  corporation.  It  was  organ- 
ized about  five  years  before  this  trial,  which  occurred 
in  1907.  J.  H.  Zareco,  of  Nashville,  Tennessee,  was 
the  Secretary.  The  J.  C.  Mayfield  Company  had  an 
office  in  Birmingham  and  in  Nashville.  There  ap- 
pears in  the  [1878]  Rice  record  the  following 
questions  and  answers : 

^^Q.  Mr.  Mayfield,  what  business  is  the  J.  C.  May- 
field  Company  engaged  in? 

A.  They  have  contracts  with  the  Celery-Cola  Com- 
pany on  their  specialties. 

Q.  What  specialties  ? 

A.  Celery-Cola  and  Pepsi-Nola." 

Those  were  the  only  two  things  the  J.  C.  Mayfield 
Manufacturing  Company  had  just  at  that  time.  I 
individually  owned  the  Koke  formula.  It  was  not 
owned  by  the  J.  C.  Mayfield  Manufacturing  Com- 
pany, but  by  me  as  an  individual.  I  did  not  mention 
Koke  in  the  Rice  case,  and  I  kept  it  out  of  the  record, 
because  it  was  not  at  issue.  I  was  not  asked  any- 
thing about  it.  On  pages  eight  and  nine  of  the 
Rice  record,  referring  to  that  formula  that  was 
stolen  in  that  case,  I  was  asked  who  wrote  it  and 
replied  that  I  did,  and  I  was  then  asked  when  I  wrote 
it,  and  I  replied,  ^'I  do  not  remember,  possibly  fif- 
teen years  ago."  The  facts  about  my  writing  that 
book  are,  that  old  Dr.  Pemberton  was  a  great  in- 
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ventor — that  was  his  line,  his  long  suit — and  I  re- 
member at  that  time  he  suggested  that  we  make 
Celery-Cola.  We  did  some  experimenting  along 
that  line,  but  his  idea  was  to  have  the  drink  have 
what  it  called  for,  celery  and  cola,  so  in  the  Celery- 
Cola  that  he  and  I  experimented  with,  was  celery 
and  cola — left  out  the  coca.  He  explained  to  me 
that  the  trademark  law  required  you  to  have  what 
your  label  called  for.  We  made  a  Celery-Cola,  as 
per  his  suggestion  along  that  line,  experimented, 
however,  we  never  put  it  on  the  market.  That  was 
back  there  just  before  his  death.  A  year  or  two  or 
three  years  thereafter — I  continued  to  experiment 
along  that  line^ — I  modified  the  formula,  and  put 
various  things  in  it,  and  I  [1879]  remember  put- 
ting in  the  coca  extract — maybe  some  other  things, 
but  I  remember  that  very  well.  That  was  along  in 
1892  or  1898.  Of  course  I  was  not  able  to  push 
the  things  we  already  had,  and  old  Dr.  Pemberton's 
idea  was  that  Celery-Cola  would  be  a  very  good 
thing,  and  I  thought  so,  too.  I  continued  to  experi- 
ment and  kept  on  doing  so,  so  that  I  made  the  for- 
mula different  from  what  he  and  I  had  it.  I  am 
talking  now  about  the  Celery-Cola  formula.  Of 
course  that  is  away  back  yonder  twenty  odd  years 
ago,  and  it  is  hard  to  remember  all  those  little  details. 
Dr.  Pemberton  said  to  me:  ^^Now,  these  caffeine 
beverages  ought  to  be  at  the  soda-fountain  what  the 
alcohol  beverages  are  at  the  bar-room ;  ought  to  have 
a  great  many  with  different  flavors,  get  more  busi- 
ness."    That  was  his  idea,  but  I  never  carried  out 
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his  formula  exactly.  I  modified  it  quite  a  little  bit 
when  I  put  it  on  as  Celery-Cola.  But  the  Celery- 
Cola  formula  I  used  then  was  the  Celery-Cola 
formula  I  got  up  myself.  The  record  in  the  Rice 
case  shows  that  I  was  asked  the  following  questions 
and  made  the  following  replies : 

^^Q'.  When    did  you  first  commence    using  those 
formulas,  Mr.  Mayfield? 

A.  I   commenced  in  a  small  way  about   eighteen 
years  ago. 

Q.  What  formula  did  you  write  first  ? 

A.  It  has  been  this  same  Celery-Cola  formula. 

Q.  Celery- Cola  eighteen  years  ago  ? 

A.  About  that  time. 

Q.  Was  it  called  Celery-Cola  then? 

A.  I  think  so.     I  got  it  out,  first  cola  compound, 
made  in  an  extract  form." 

I  am  asked  to  explain  what  that  is,  and  whether 
or  not  the  Celery-Cola  formula  was  the  first  formula 
I  ever  made;  well,  the  first  formula  we  made  was 
back  there  with  Dr.  Pemberton,  before  his  death. 
Of  course  he  was  a  sick  man,  as  I  stated  in  my  direct 
examination.  [1880]  Once  in  a  while  he  would 
come  down  to  the  office,  and  being  an  inventor  that 
was  what  he  had  in  his  mind.  He  did  not  care  any- 
thing about  what  he  had  already  accomplished,  but 
wanted  something  new.  He  died  in  the  same  year, 
1883,  while  we  were  getting  out  our  Koke  in  an  ex- 
tract form,  and  at  that  time  we  made  our  arrange- 
ments to  get  out  a  Celery-Cola  in  an  extract  form. 
I  could  not  say  that  we  sold  any  of  it  at  that  time, 
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but  all  our  plans  and  experimenting  along  that  line 
were  looking  forward  to  that  kind  of  business,  but 
I  do  not  remember  having  sold  any  of  it  just  at  that 
time.  However,  that  is  what  we  had  in  view.  I 
did  not  explain  about  the  Koke  when  these  questions 
were  asked  me  in  the  Rice  record,  because  I  was  not 
asked  anything  about  it.  I  was  just  answering  the 
questions  that  were  propounded  to  me.  Of  course 
Koke  was  my  very  oldest  thing,  and  it  was  not  the 
Koke  formula  that  was  stolen.  The  Rice  Record 
shows  that  I  was  asked  if  I  had  ever  been  employed 
by  any  of  the  Coca-Cola  people  in  Atlanta,  or 
Georgia  anywhere  and  that  I  replied  that  I  had 
never  been  employed  by  the  Coca-Cola  people,  which 
is  true.  I  presume  that  is  the  idea  I  had  in  mind 
when  I  made  that  answer,  if  that  was  the  question 
that  was  asked.  I  never  was  employed  by  the  Coca- 
Cola  Company,  as  a  matter  of  fact.  On  page  12,  of 
the  Rice  record,  appears  the  following  questions  and 
the  following  answers : 

^'Q.  It  was  the  first  formula,  you  say,  that  you 
made  1 

A.  Yes,  sir. 

Q.  And  you  made  that  when  f 

A.  That  has  been  about  eighteen  years  ago. 

Q.  You  and  Dr.  Pemberton? 

A.  Yes,  sir." 

The  facts  are,  with  reference  to  that,  that  old  Dr. 
Pemberton  was  considered  the  greatest  chemist 
south.  I  [1881]  regarded  him  as  such,  and  when 
he  could  come  down  to  the  laboratory  and  help   to 
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experiment  along  that  line  lie  did,  not  only  that,  but 
he  had  other  things  which  I  did  not  adopt  and  bring 
forward.  Later  on,  and  as  I  said,  I  modified  it  a  lit- 
tle bit  after  his  death,  but  really  I  was  not  a  chemist. 
I  was  not  even  a  druggist,  but  by  experimenting  and 
tasting  and  testing  along  that  line,  we  got  up  a  for- 
mula that  we  thought  would  be  acceptable  to  the 
public.  You  ask  what  the  facts  are  with  reference 
to  the  formula  for  Celery-Cola  and  to  the  formula  for 
Koke — which  was  the  first  formula;  Koke  was  the 
first  formula.  In  response  to  the  question  asked  me 
in  the  Rice  record,  if  the  Celery-Cola  formula  was 
the  first  one  that  I  made,  I  replied  thereto,  ^^Yes, 
sir."  Because  the  Celery-Cola  formula  was  the  first 
formula  that  Dr.  Pemberton  and  I  made — ^later  that 
I  really  felt  that  I  made  myself.  Now,  I  believe  I 
can  claim  that  I  made  the  Celery-Cola  formula  my- 
self. I  do  not  claim  to  have  made  the  Koke  for- 
mula. I  had  absolutely  nothing  to  do  with  that.  Dr. 
Pemberton  made  that,  that  is  what  I  bought  out.  I 
w^as  asked  in  the  Rice  record  when  I  made  the  Pepsi- 
Nola  formula,  and  I  replied  that,  ^'I  made  it  about 
five  years  ago,"  that  is  about  five  years  before  1907, 
and  that  is  about  when  I  did  make  it.  In  making  a 
formula  you  don't  make  it  in  a  day — it  takes  weeks 
and  months  to  experiment  and  get  it  down  like  you 
w^ant  it.  Mr.  H.  H.  Britton  did  not  know  my  Celery- 
Cola  formula.  [1882]  Q.  751.  Did  anybody  else 
know  the  formula  for  Celery-Cola?  A.  No,  sir. 
Q.  752.  Did  anybody  else  know  how  to  mix  the 
syrups  up  ?    A.  I  will  state  this,  in  the  way  of  expla- 
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nation.  There  are  two  formulas,  one  is  a  scientific 
formula,  making  the  extracts,  the  flavoring,  the  com- 
pound, and  the  other  is  a  mixing  formula,  a  manu- 
facturing formula.  Mr.  Britton  did  not  know 
anything  about  the  scientific  formula;  he  knew  the 
mixing  formula.  Q.  753.  What  is  the  difference  be- 
tween the  scientific  formula  and  the  mixing  formula  ? 
A.  The  scientific  formula  is  compounding  the  es- 
sential oils  and  making  the  fluid  extracts,  as  w^e  use 
now — tea — prior  to  the  Pure  Food  Law  it  was  the 
fluid  extract  of  coca  leaves — and  making  of  the  other 
things  we  needed  in  an  extract  form  from  the  crude 
drugs.  When  we  had  the  other  people  to  do  the 
manufacturing  we  would  number  these  things.  No.  5 
would  mean  a  certain  thing;  No.  4  would  mean 
caffeine,  or  sugar,  or  flavoring,  or  extract  of  some 
particular  thing.  That  was  a  mixing  formula,  manu- 
facturing formula,  and  the  other  was  a  chemical  for- 
mula, a  chemist's.  Q.  754.  Did  anybody  else  besides 
yourself  know  the  mixing  formula  ?  A.  Oh,  yes,  my 
sons  knew  the  mixing  formula,  but  they  did  not  know 
the  scientific  end  of  it.  Mr.  Britton  knew  the  mixing 
formula.  [1883]  You  ask  what  connection,  if  any, 
I  had  with  Wine  of  Coca,  and  when  that  became  a 
soda-fountain  drink ;  I  and  Mr.  Bloodworth,  my  asso- 
ciate, sold  out  the  Wine  Coca  business  and  other  spe- 
cialties that  we  had  to  Mr.  "Eady  of  West  Point, 
Georgia,  away  back,  maybe  in  1891,  or  two  or  three, 
along  there.  We  sold  him,  among  other  things,  the 
Wine  of  Coca.  At  that  time  we  had  never  put  it  up 
in  anything  except  a  cheap  wine,  and  tonic.     I  did 
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not  consider  it  as  a  medicine,  especially,  it  was    a 
tonic.     After  we  had  had  it  quite  a  while  we  thought 
possibly  we  might  build  up  a  little  trade  on  it  in  the 
syrup  form,  instead  of  the  cheap  wine,  which  we  did. 
We  modified  the  formula.     I  did  not  sell  Eady  the 
formula  to  make  a  beverage  in  this  syrup,  but  it  was 
charged  and  put  into  a  syrup  later.     He  used  the 
same  script  in  the  syrup  that  w^e  had  heretofore  used 
in  the  wine.     He  never  got  a  trademark  or  registered 
label  or  anything,  just  went  on  as  Wine  Coca,  both 
in  wine  and  in  syrup,  that  was  the  way  that   was. 
[1884]     Mr.  Eady  was  in  West  Point,  and  as  I  was 
in  Atlanta,  I  looked  after  this  Wine  of  Coca  business 
for  him.     I  was  also  in  the  real  estate  business  there. 
His  business  was  a  side  issue.     I  also  had  the  Koke 
business  with  Mr.  Bloodworth  at  the  time,  all  of 
which  did  not  amount  to  very  much  away  back  there. 
On  page  19  of  the  Rice  record  appear  the  following 
questions  and  answers:  ^'Q.  Now,  Mr.  Mayfield,  you 
are  the  only  person,  you  say,  that  knows  anything 
about  either  one  of  these  formulas,  or  has  a  copy  of 
them,  and  you  say  there  are  no  other  similar  for- 
mulas in  existence  ^    A.  I  did  not  say  that.     Q.  You 
do  not  know  of  any  other  formulas?    A.  No,  sir." 
I  had  not  heard  of  any  Celery-Cola  beverages  on  the 
market,  and  I  had  not  heard  of  any  other  Pepsi- 
Nola  beverages  on  the  market,  and  I  thought  I  an- 
swered those  questions    correctly.     On    that    same 
page     appears    this    question    and    this    answer: 
'^Q.  Don't  you  know  this  formula  of  yours  is  one  that 
was  copied  from  another  formula  that  was  in  use  fif- 
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teen  years  or  more  in  Georgia  ?  A.  No,  sir. ' '  That 
answer  is  correct.  It  is  not  a  copy  of  any  formula  I 
had  ever  seen  before.  Of  course,  there  may  have 
been  some  things  in  it  that  was  used  in  other  for- 
mulas, but  that  particular  formula  I  had  not  seen 
anything  along  that  line.  On  the  same  page  appear 
this  question  and  this  answer:  '^Q.  These  drinks  are 
what  is  by  the  common  people  known  as  'dope' 
drinks?  A.  I  think  some  people  call  them  that.'' 
That  is  a  fact.  Just  along  there — that  has  been  ten 
years  ago,  all  cola  drinks,  or  coca  drinks  were  classed 
by  a  good  many  people  as  dope  drinks.  [1885]  I 
stated  it  here  (indicating  Rice  record)  and  I  state  it 
now.  On  pages  21,  22  and  23,  of  the  Rice  record  are 
some  questions  propounded  about  a  man  named 
Boynton,  in  Boston,  and  I  was  asked  if  I  did  not  sell 
him  a  formula  and  I  replied  ''No."  And  explained 
that  I  sold  him  stock  in  the  Wine-Coca  Company, 
and  then  on  page  23,  I  was  asked  this  question  and 
made  this  reply,  according  to  the  Rice  record:  "Q. 
Did  you  sell  him  the  right — what  sort  of  drinks  were 
you  manufacturing  then,  Mr.  Mayfield?  A.  The 
company  I  was  connected  with  was  manufacturing 
Wine  Coca."  The  facts  are  that  this  particular 
Boynton  Company  made  a  beverage,  a  Wine  Coca, 
and  I  was  connected  with  my  Koke  business  at  the 
same  time.  Of  course  that  was  not  brought  out  in 
the  Rice  trial.  On  pages  24  and  25  of  that  record 
appear  these  questions  and  these  answers:  "Q.  Mr. 
Mayfield,  what  does  your  company  manufacture  be- 
sides this  Celery-Cola?    A.  That  is  all   they    do." 
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^^Q.  Does  this   Celery-Cola  Company  manufacture 
anything    except    Celery-Cola?     A.  They    do  other 
business  but  do  not  manufacture  anything  else  except 
these  two  drinks. ' '    The  facts  are  that  those  two  spe- 
cialties is  what   they   manufactured.     The    Celery- 
Cola  Company  had  a  license  from  the  Mayfield  Manu- 
facturing Company  to  manufacture  those  two  spe- 
cialties.    While    they  brought   other   extracts   and 
manufactured  other  syrups,  and  they  bought  other 
things  and  sold  them  on  the  market.     They  owned  a 
business  as  any  other  wholesale  merchant  would,  they 
would  buy  things  and  sell  them  for  a  profit.    They 
bought  a  good  many  different  things.     When  I  say 
the  Celery-Cola  Company  manufactured  the  Celery- 
Cola,  I  mean  they  mixed     [1886]     the  syrup.     I  am 
asked  to  state  whether  at  that  time  the  Celery-Cola 
Company  made  the  Koke,  or  whether  the  J.  C.  May- 
field  Manufacturing  Company  made  it,  or  whether 
I  made  it,  or  who  did  make  it,  and  who  owned  the 
Koke  formula  at  that  time ;  at  that  time  I  owned  the 
Koke  formula  individually.     I  had,  of  course,  a  great 
many  customers  who  ordered  the  Koke.     I  manu- 
factured all  the  stuff,    not    only    Celery-Cola    and 
Pepsi-Nola  and  manufactured  Koke,  and   we    sup- 
plied the  trade  in  the  orders  for  Koke,  just  as  we 
would  for  Celery-Cola.     If  you  ordered  Koke    we 
would  ship  that.     On  page  26  of  that  record  appears 
this  question  and  this  answer :  "Q.  Have  you  got  any 
formula,  has  this  company  got  any  formulas  except 
these  one  or  two  that  you  have  mentioned — the  May- 
field  Company?    A.  The  Mayfield  Company,  no  sir." 
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TEe  facts  are  that  the  Mayfield  Company  had  only 
the  Celery-Cola  and  the  Pepsi-Nola — they  did   not 
have  the  Koke  formula,    I   had   that    individually. 
Then  I  was  asked  if  the  Mayfield  Company  had  any 
property  in  Birmingham,  at  all,  and  I  replied  that 
they  did  not,  and  my  reply  was  true,  I  presume.     All 
the  property  they  owned  there  in  Birmingham  were 
the  two  formulas,  Celery-Cola  and  Pepsi-Nola.    The 
Celery-Cola  Company  was  the  agent,  or  licensee  of  the 
Mayfield  Company  for  that   particular  place.     The 
Mayfield  Company  had  licensees  at  other  places,  and 
in  Birmingham  their  licensee  was  the  Celery-Cola 
Company.     The  title  to  the  office  fixtures  and  things 
of  that  kind  was  in  the  Celery-Cola  Co.     On  the  same 
page  of  that  record  appear  these  questions  and  these 
answers:  ^'Has  the  Celery-Cola  Co.,  or  do  they  own 
any  of  these  formulas  ?     A.  No,  sir.     Q.  You  are  the 
president   of  the     [1887]     Celery-Cola    Company? 
A.  Yes,  sir.     Q.  They  are  in  the  same  room  together, 
same    building?      A.  Yes,    sir.      Q,  The    Mayfield 
Company  is  taking  orders  for  these  various  drinks, 
are  they  not?    A.  No,  sir."     The  facts  are  that  the 
Mayfield  Company  owned  those  two  formulas — the 
formulas  for  Celery-Cola  and  Pepsi-Nola,  although 
the   Mayfield   Company   had   various   licensees,    or 
agents,  nevertheless  it  had  the  right  to  make  its  sci- 
entific compounds,  and  in  Birmingham  I  made    it 
there  for  the  Company.     In  every  place  of  business — 
in  Nashville  or  any  place  else — I  made  it  for  those 
agents,  and  then  the  agents  mixed  the  syrup.     On 
page  46  of  the  Rice  record  appears  this  question  and 
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this  answer:  "(^.  Who  is  Secretary  and  Treasurer? 
A.  My  oldest  son,  J.  C.  Mayfield,  Jr."  That  is  a 
typographical  error — my  youngest  son  is  J.  C  May- 
field,  Jr.  On  pages  53  and  55  of  that  record  appear 
the  following  questions  and  answers :  ^ '  Q:.  Is  it  not  a 
fact  that  at  that  time  you  had  sold  out — what  was  the 
name  of  the  company  you  had  in  Atlanta?  A.  It 
was  the  Pemberton  Medicine  Company  in  Atlanta. 
Q.  No,  the  other  one,  Wine  Coca?  A.  We  suc- 
ceeded the  Pemberton  Medicine  Company.  Q.  What 
w^as  the  name  of  that?  A.  Wine  of  Coca  Co."  The 
facts  about  that  are  that  the  Wine  Coca  Company, 
which  was  the  Eady  Company,  fell  heir  to  most  of  the 
specialties,  and  I  therefore  considered  that  they  suc- 
ceeded the  Pemberton  Medicine  Company  with  re- 
spect to  the  things  which  they  got.  In  the  dissolution 
of  the  Pemberton  Medicine  Company  partner- 
ship Mrs.  Pemberton  took  the  Globe  Flower  Cough 
Syrup,  and  the  Indian  Queen  Hair  Dye,  and  maybe 
she  had  some  more,  and  Eady  bought  everything 
else  except  the  Koke.  The  Pemberton  [1888] 
Medicine  Company  and  the  Wine  Coca-Company 
were  both  handled  by  me.  Mr.  Eady  was  my  friend 
and  partner  in  the  Real  Estate  business  and  Mr. 
Bloodw^orth  was  my  partner  in  the  Koke  business.  I 
was  in  Atlanta  and  Mr.  Eady  was  in  West  Point, 
Oa.,  so  I  had  active  charge  of  the  whole  thing.  We 
first  made  for  Mr.  Eady  quite  a  lot  of  Wine  Coca,  in 
the  wine  form.  Later  he  suggested  modifying  the 
formula  and  putting  it  in  the  syrup  form,  as  a  bever- 
age, which  we  did.     I  did  not  pay  very  much  atten- 
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tion  to  it,  and  neither  did  he.  It  was  not  doing  very 
much  business  and  when  he  decided  to  put  it  into  a 
corporation,  a  corporation  was  organized  under  the 
name  of  the  Wine  Coca  Company.  The  Pemberton 
Medicine  Company  did  not  go  out  of  business  when 
the  Wine  Coca  Company  was  organized;  Bloodworth 
and  I  owned  all  of  the  accounts  of  the  Pemberton 
Medicine  Company.  We  had  accounts  all  over  the 
country  due  us,  and  we  had  a  good  many  more  booked, 
as  well  as  quite  a  little  stock  of  manufactured  goods, 
none  of  which  Mr.  Eady  got.  On  page  56  of  the  Rice 
record,  I  was  asked  with  reference  to  the  Wine  Coca, 
^^Q.  Did  not  you  have  your  son  manufacturing  this 
stuff" — meaning  Wine  of  Coca — '4n  New  York  or 
some  other  place,  after  having  written  agreement 
with  these  people'' — that  is  the  people  in  Boston  to 
whom  the  stock  in  the  Wine  Coca  Company  had  been 
sold — ,  ^^ didn't  you  have  your  son  manufacturing  this 
stuff  in  New  York,  or  some  other  place  after  having 
a  written  agreement  with  these  people  you  sold  out 
to,  making  the  identical  stuff  ?  A.  Not  the  identical 
stuff.  Q.  Were  you  not  making  it  by  the  same  for- 
mula? A.  No,  sir.  Q.  Was  it  not  [1889]  ab- 
solutely the  same  stuff?  A.  No,  sir.  Q.  What  was 
the  difference?  A.  Quite  a  little  difference."  The 
facts  are  that  my  son  in  New  Jersey  was  making 
Koke,  and  I  believe  at  the  time  we  made  a  little  Cel- 
ery-Cola. Celery-Cola  at  that  time  was  in  its  in- 
fancy. We  had  a  few  customers  back  south  whom 
we  supplied  with  Celery-Cola  and  Koke.  I  am  cer- 
tain about  the  Koke  and  believe  we  made  Celery-Cola 
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too.     I  was  not  making  the  Koke  by  the  same  formula 
as  the  Wine  Coca.    The  Celery-Cola  formula  was  not 
identically  the  same  formula  as  the  Koke  formula, 
nor  was  it  identically  the  same  formula  as  the  Wine 
Coca   formula.     You  ask  how  I  happened  to  make 
the  Wine  Coca  and  Celery-Cola  by  formula  different 
from  the  Koke  formula ;  when  we  first  made  the  Wine 
Coca  in  a  syrup  form,  as  a  beverage,  it  did  not  belong 
to  me.     The  people  who  bought  it  as  a  tonic  wanted  to 
change  it  to  a  beverage,  and  we  changed  it  for  them. 
There  was  some  little  changes  to  be  made,  which  we 
made,  when  it  was  put  in  the  syrup  form,  as  a  soda- 
fountain  beverage.     The  Wine  Coca  formerly  con- 
tained largely  wine  and  coca,  because  old  Dr.  Pem- 
berton  impressed  upon  me  the  fact  that  to  retain  your 
trademark,  you  must  use  what  your  label  calls  for, 
and  consequently  I  used  quite  a  little  of  wine,  not- 
withstanding the  fact  that  it  was  in  the  syrup  form, 
and  fluid  extract  of  coca.     I  did  not  make  the  Wine 
Coca  in  the  same  way  that  I  made  the  Koke,  because 
it  was  not  the  same  drink.     It  was  a  different  drink 
altogether.     It  was  Wine  Coca — Wine.     Then  the 
Koke  formula  belonged  to  Bloodworth  and  me,  and 
the  Wine  Coca  belonged  to  Mr.  Eady  and  associates. 
I  made  the  Celery-Cola  formula  different  from  the 
Koke  formula,  because  Celery-Cola  was  a  different 
beverage,  and  it  had  celery  in  it.     [1890]     There  was 
no  celery  in  Koke.     There  were  other  differences  be- 
tween Koke  and  Celery-Cola,  but  I  mentioned  the 
celery  because  it  stands  out  prominently.     No,  sir; 
Koke  never  had  any  prune  juice  in  it.     I  put  prune 
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juice  in  Celery-Cola,  because  prune  juice  is  a  very 
nice  flavor,  and  adds  age  to  the  other  extracts — 
smooths  it  over,  and  blends  it  in.  During  the  time 
I  was  making  these  other  drinks — Celery-Cola,  etc. — 
I  adhered  to  my  original  Koke  formula  in  manufac- 
turing Koke.  I  have  always  adhered  to  the  Koke 
formula,  until  the  passage  of  the  Pure  Food  law, 
when  I  modified  it  a  little  bit  so  as  to  comply  with  that 
law.  Celery-Cola  is  different  from  Koke,  in  that  it 
contains  celery.  It  is  however  what  the  public  calls 
a  cola  drink.  Celery  is  a  very  delicate  flavor.  Chem- 
ists tell  me  that  99  per  cent  of  it  is  water.  It  does 
not  last.  Celery-Cola  was  a  caffeine  drink  with  a 
celery  flavor,  and  it  would  be  classified  with  the 
^^dope"  drinks.  On  page  63  and  64,  appear  these 
questions  and  these  answers:  ^^You  claim  that  the 
Coca-Cola  people  got  Pemberton's  formula,  and  you 
were  entitled  to  it  ?  A.  No,  sir,  they  bought  it  from 
Pemberton.  Q.  You  had  been  claiming  all  the  time 
that  you  had  the  Coca-Cola  formula?  A.  Not  the 
Coca-Cola  formula.  Q.  Have  you  not  been  advertis- 
ing that  you  had  the  formula  for  the  drink  the  Coca- 
Cola  people  claimed?  A.  I  never  said  I  manufac- 
tured the  stuff."  Well,  I  hate  to  explain  it,  but  I 
will.  Mrs.  Brown,  the  mother  of  my  children,  was 
propounding  these  questions  through  the  attorney  on 
the  other  side.  I  had  told  her  often  and  often  that  I 
had  lost  [1891]  the  Coca-Cola  formula,  which  is 
the  Koke  formula,  you  might  say.  She  was  after  all 
the  information  she  could  get  about  the  Koke  for- 
mula, or  the  Coca-Cola  formula.    I  had  evaded  giving 
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it  to  her  in  every  way  possible.     She  stated  in  some 
of  her  advertisements  and  things  that  she  had  the 
original  Coca-Cola  formula.     This  letter  referred  to, 
addressed  to  Judge  Brown,  was  written  eleven  years 
after  Dr.  Pemberton's  death.     If  I  had  given  her  the 
copy  of  the  formula,  if  I  had  gone  to  Jersey  City  and 
taught  her  how  to  make  it,  she  would  not  have  ap- 
peared in  this  case,  but  not  having  it  and  not  being 
able  to  sell  the  formula  as  she  wanted  to,  she  appeared 
in  this  case  and  sought  all  the  information  possible, 
and   that   is   why   those   questions   were    asked.     I 
evaded  them  along  that  line  because  they  were  im- 
material and  did  not  have  any  bearing  on  the  case 
at  issue.     As  before  stated,  my  property  was  at  stake, 
and  that  is  why  I  answered  those  questions  along 
there  as  I  did.     At  the  time  this  trial,  April  19,  1907, 
she  had  not  a  satisfactory  formula.     She  did  how- 
ever, after  that  in  some  manner  get  a  satisfactory 
formula,  or  rather  a  formula — I  do  not  know  that  it 
was  a  satisfactory  formula — but  a  formula  that  made 
a  good  cola  beverage.     I  know  she  got  a  lot  of  it  in 
this  particular  trial,  and  as  Eice  had  stoUen  my 
Celery-Cola  formula,  I  have  reasons  to  beheve  that 
Eice  gave  her  a  copy  of  that  Celery-Cola  formula.    I 
made  these  answers  that  appear  on  pages  63  and  64 
of  the  Eice  Eecord  to  avoid  having  to  say  anything 
about  Koke,  and  also  to  avoid  having  to  disclose  any- 
thing about  the  Koke   formula,     believing  at  the 
:[1892]     time  that   the   questions   were  immaterial 
and  irrelevant  to  the  issues  involved  in  that  case.    On 
page  64  of  the  Eice  record  appears  these  questions 
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and  answers :  ^  ^  Q.  Don 't  you  advertise  that  you  know 
how  to  make  and  do  make  Coca-Cola  ?  A.  I  do  not 
make  it.  I  advertise  the  letter  that  Dr.  Pemberton's 
wife  gave  me,  that  I  once  was  associated  with  her 
husband  in  the  manufacture  of  Coca-Cola.  Q.  And 
you  know  how  to  make  it  before  the  present  Coca- 
Cola  people  got  the  formula  ?  A.  I  think  she  stated 
that  to  me."  The  facts  are  that  I  did  manufacture 
Coca-Cola  before  the  present  Coca-Cola  people 
bought  Dr.  Pemberton's  interest,  and  I  had  the  Coca- 
Cola  formula.  Mrs.  Pemberton  gave  me  that  certi- 
ficate,— certified  it  before  a  notary  public — because  it 
was  the  facts  in  the  case.  You  call  my  attention  to 
the  fact  that  in  the  answer  above  quoted  I  used  the 
present  tense:  ^^I  don't  make  it."  That  is,  that  I 
don't  make  Coca-Cola;  I  mean  there  that  I  did  not 
make  and  label  my  goods  Coca-Cola,  but  I  did  make 
the  same  goods  and  label  it  Koke.  I  did  not  say  it 
there,  but  that  is  the  facts  in  the  case.  The  same 
goods  from  the  same  formula.  The  two  distinct  dif- 
ferences between  Celery-Cola  and  Pepsi-Nola  are 
that  Pepsi-Nola  had  present  in  it.  Pepsin,  and  Celery- 
Cola  had  celery  in  it,  that  is  the  two  distinct  differ- 
ences. The  Pepsi-Nola  was  a  different  kind  of  drink 
from  Celery-Cola.  It  was  a  cola  beverage,  but  it  had 
pepsin  in  it.  We  advertise  it  as  a  pepsin  drink,  good 
for  indigestion.  In  my  cross-examination  when  I 
testified  in  New  Orleans  the  record  shows  that  I  said, 
I  paid  two  thousand  dollars  for  an  interest  in  the 
Schuylor  Vinegar  Company;  that  is  an  error,  it  was 
twenty-two  thousand  dollars,  and  there  are     [1893] 
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a  few  other  errors  I  noticed  by  reading  through. 
There  were  four  or  five  errors.  I  gave  them  to  you 
and  you  made  a  little  notation  on  the  side,  and  I 
thought  you  had  them  there.  This  question  Mr. 
Hirsch  asked  me  as  to  whether  or  not  I  was  present  at 
the  trial  of  the  Rice  case  was  one  of  the  errors  I 
pointed  out  to  you.  I  was  present  at  the  trial  before 
the  Justice  of  the  Peace.  I  had  the  man  arrested. 
In  my  direct  examination  in  New  Orleans  I  was  asked 
about  a  letter  written  to  me  by  T.  L.  Boswell  and 
asked  to  produce  it  if  I  could  find  it  and  exhibit  it  to 
my  testimony  in  this  case.  The  envelope  addressed, 
in  writing,  to  '^Mr.  J.  C.  Mayfield,  Pres.,  Sou.  Koke 
&  Dope  Company  of  America,  Howard  Ave.,  New 
Orleans,  La.,"  and  the  top  of  it,  ^^From  T.  L.  Bos — " 
the  rest  of  it  is  torn  off.  ^^  after  5  days — "  and  the 
rest  torn  off,  and  under  that  in  pen  and  ink  appear, 
^'192  Crew  St.,"  and  then  in  printing,  ^^ Atlanta, 
Georgia,"  is  a  letter  I  received  from  one  of  the  Coca- 
Cola  detectives.  The  letter  addressed  to  Mr.  J.  S. 
Mayfield,  Pres.,  Sou.  Koke  Co.  of  America,  New  Or- 
leans, La.,  and  signed  T.  L.  Boswell,  dated  September 
8th,  1914,  is  a  letter  I  received  from  Mr.  Boswell 
through  the  mail.  That  is  the  same  T.  L.  Boswell 
who  testified  in  this  case  on  behalf  of  the  Coca-Cola 
Company.  I  received  that  letter  in  that  envelope. 
This  is  the  letter  I  had  reference  to  in  my  testimony 
in  New  Orleans.  The  paper  marked  Exhibit  ^'A" 
is  a  carbon  copy  of  my  reply  to  Mr.  Boswell.  The 
envelope  addressed  to  ''Messrs.  Littleton,  Littleton  & 
Littleton,  Attorneys  and  Councilors  at  Law,  1209, 
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James  Building^  Chattanooga,  Tenn.";  attention  A. 
B.  Littleton/'  bearing  post-mark  [1894]  of  ^^Dec. 
19,  7:30  P.  M.  1914,"  and  also  the  letter  contained 
therein,  addressed  to  Messrs.  Littleton,  Littleton  & 
Littleton  and  signed  ^'T.  L.  Boswell,"  was  evidently 
written  by  the  same  individual,  because  the  handwrit- 
ing is  the  same  as  that  in  the  letter  addressed  to  m.e. 
The  signature  and  the  handwriting  etc.,  of  the  letter 
dated,  '^  Atlanta,  Ga.,  192  Crew  Street,  Sept.  14, 
1914,"  addressed  to  Messrs.  Littleton,  Littleton  & 
Littleton,  Attorneys  at  Law,  Chattanooga,  Tenn.,  At- 
tention A.  B.  Littleton,"  and  signed  ^^T.  L.  Boswell," 
is  the  same  as  in  the  other  exhibits  above  referred  to. 
The  letter  dated  New  Orleans,  La.,  on  the  St.  Charles 
Hotel  stationery,  dated  Nov.  21,  1914,  addressed  to 
Messrs.  Littleton,  Littleton  &  Littleton,  and  post- 
marked 11-21-14,  is  signed  by  the  same  party.  (De- 
fendants here  tendered  and  offered  in  evidence  as  Ex- 
hibit ^^A,"  the  exhibit  referred  to  by  the  witness  in 
the  New  Orleans  testimony,  and  as  Exhibits  ^'B," 
^^C,"  ^^D,"  ^^E,"  and  "¥,''  the  other  letters  and  en- 
velopes referred  to.)  Referring  to  the  letter  from 
F.  T.  F.  Johnson,  filed  as  Plaintiff's  Rebuttal  Ex- 
hibit No.  13,  I  did  not  comply  with  the  suggestions 
therein  contained.  Celery-Cola  has  never  had  any 
nux  vomica  in  it.  I  did  not  have  to  make  up  any  spe- 
cial batch  of  Celery-Cola,  that  was  different  from  the 
regular  formula  to  be  analyzed  by  any  chemist.  You 
ask  if  I  can  recall  why  or  how  it  was  that  Johnson 
happened  to  write  me  a  letter  of  that  kind ;  I  have 
not  a  copy  of  the  letter  I  wrote  him,  but  I  can  explain 
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why  I  wrote  Mr.  Johnson  at  that  particular  time.  I 
had  been  manufacturing  and  selling  Celery-Cola 
about  ten  years,  and  Mr.  Johnson  was  at  that  time 
trying  to  secure  for  me  a  trade  mark  on  Celery-Cola, 
under  the  new  trade  mark  law — under  the  ten  year 
period.  I  had  a  business  [1895]  in  St.  Louis,  that 
I  had  spent  from  twenty-five  to  thirty  thousand  dol- 
lars on  in  establishing  the  trade  for  Celery-Cola,  and 
I  had  met  with  a  Mrs.  Brooks  and  a  Mr.  Jerome,  and 
who  I  thought  would  give  me  a  fair,  square  deal. 
Mrs.  Brooks  was  left  in  charge.  The  contract  I  had 
with  them  would  pay  me  a  satisfactory  dividend  on 
my  investment.  I  sold  them  my  Celery-Cola  com- 
pound at  a  satisfactory  price,  and  after  they  had  been 
in  charge  for  a  few  months,  it  evidently  occurred  to 
Mrs.  Brooks  that  she  could  make  her  own  Celery- 
Cola  for  a  great  deal  less  money  and  she  got  hold  of 
a  formula — and  undertook  to  make  her  own  goods — 
ditched  me,  you  might  say.  Of  course,  having  spent 
so  much  money  in  introducing  my  Celery-Cola  in  St. 
Louis,  I  employed  the  city  attorney  of  St.  Louis  to 
protect  my  rights,  and  interests.  He  filed  some 
papers — injunctions  I  reckon  they  were — against  her. 
I  never  was  there  at  any  of  the  trials.  I  was  in  Bir- 
mingham at  the  time.  I  left  all  this  to  him.  This 
was  preliminary  to  the  main  suit.  I  was  notified  that 
the  defendants  were  setting  up  a  contention  that 
Celery-Cola  was  poisonous  and  had  nux- vomica  in  it, 
which  was  as  false  as  false  could  be.  I  wrote  Mr. 
Johnson  as  to  our  securing  the  trade-mark  on  Celery- 
Cola,  and  about  their  contention.     I  told  him  that  it 
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might  delay  us,  or  injure  us  in  some  way,  possibly, 
in  our  securing  our  trade-mark,  notwithstanding  the 
fact  that  we  had  used  it  for  ten  years  or  more.  I  do » 
not  remember  just  what  I  wrote  him,  but  this  reply 
came  from  Johnson.  I  did  not  know  what  he  was 
going  to  write,  but  I  have  told  you  in  substance  what 
I  wrote  him.  If  there  was  any  nux- vomica,  or  any 
poisonous,  deleterious  [1896]  substance  in  Celery- 
Cola,  it  was  put  in  there  purposely  by  Mr.  Jerome  or 
Mrs.  Brooks  to  rob  me  of  my  established  trade  on 
Celery-Cola  in  the  City  of  St.  Louis.  In  plaintiff's 
rebuttal  exhibit  No.  21,  which  is  a  letter  to  Anderson 
and  Pogue  from  me,  dated  December  18th,  1905,  it 
is  stated  that  my  son  S.  T.  Mayfield,  assisted  me  in 
making  Celery-Cola  ten  years  ago,  and  says,  ''It  was 
he  that  made  my  goods  in  New  York  while  I  was  on 
the  road ;  he  manufactured  the  Celery-Cola  while  I 
was  in  the  oil-fields,  and  knows  there  is  celery  and 
cola  in  the  goods."  He  had  not  manufactured  the 
scientific  part  of  it ;  he  only  did  the  mixing.  We  had 
a  cola  compound  and  had  celery  extracts,  and  all  those 
things  we  numbered.  Caffeine  had  a  certain  num- 
ber and  those  things  with  the  mixing  formula,  and 
he  would  put  certain  specified  quantities  to  a  batch, 
but  he  did  not  make  these  extracts  and  compounds. 
However,  he  knew  what  they  were,  after  they  were, 
made.  They  were  labeled.  For  instance,  the  essen- 
tial oils — there  are  several  essential  oils  in  it — all 
labeled  ''essential  oils."  Plaintiff's  rebuttal  exhibit 
No.  38,  is  a  letter  to  Charles  J.  Pogue,  City,  dated 
Birmingham,  May  25th,  1904,  and  is  signed  J.  C. 
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Mayfield  Manufacturing  Company,  per  J.  C.  May- 
field,  Pres.,"  and  reads  in  part  as  follows :  ''We  have 
just  received  a  car  load  of  pure  apple  cider,  We 
guarantee  these  goods  to  be  absolutely  pure  ajad  free 
from  revenue  license.  Sell  these  goods  to  the  best 
customers  only  as  the  profit  is  short."  Plaintiff's  re- 
buttal exhibit  No.  41  is  a  letter  to  ''Dear  Mr.  Pogue," 
dated  Birmingham,  November  16th,  1904,  and  is 
signed  by  me,  and  says,  among  other  things,  "Your 
telegram  received.  We  did  not  guarantee  [1897] 
that  our  goods  was  not  intoxicating,  nor  did  S.  T., 
and  I  do  not  suppose  Adams  did,"  etc.  Now,  Ex- 
hibit 38  refers  to  exactly  what  it  says,  i.  e.,  pure  apple 
cider.  At  that  time  there  was  no  revenue  license  re- 
quired on  pure  apple  cider,  and  I  had  information 
from  the  Revenue  Officer  that  my  customers  would 
not  be  required  to  secure  a  revenue  license  on  pure 
apple  cider.  Consequently,  I  wrote  Mr.  Pogue  and 
my  other  salesmen  that  pure  apple  cider  was  free 
from  revenue  license.  This  other  letter.  Exhibit  No. 
41,  was  written  to  Mr.  Pogue,  at  Columbus,  Miss.  I 
remember  it  very  well.  Columbus,  Miss.,  was  at  that 
time  a  prohibition  town,  and  we  were  handling  from 
the  breweries  in  Birmingham,  a  near  beer,  which  they 
claimed  did  not  require  a  revenue  license.  It  was 
known  as  "Hop  Ale."  I  did  not  make  it,  and  of 
course  could  not  guarantee  it,  but  it  was  then  in  Bir- 
mingham and  Columbus,  just  like  it  is  in  Chatta- 
nooga, to-day.  You  have  got  neer-beer  in  this  town, 
and  in  Atlanta,  and  everywhere  else  where  there  is 
prohibition,  and  I  instructed  my  men  not  to  guaran- 
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tee  tliat  because  I  did  not  manufacture  it,  and  because 
I  felt  the  people  who  handled  near  beer  might  pos- 
sibly handle  something  a  little  bit  stronger.  I 
wanted  to  stay  on  the  safe-side  and  would  not 
guarantee  it  because  I  did  not  manufacture  it. 
That  explains  Exhibit  41.  Plaintiff's  Rebuttal 
Exhibit  No.  43,  is  a  letter  from  me  to  ^'Dear 
Pogue,"  dated  January  11th,  1906,  which  con- 
tains this  statement:  ^'I  sent  five  gallons  C.  C. 
to  you  yesterday  for  Baxter.  You  will  find  it 
/o.  k.  just  as  it  is  for  I  am  testing  every  batch 
that  is  made.  S.  T.  is  doing  nicely  in  N.  C.  and  S.  C. 
on  C.  C.  extracts."  That  letter  was  written  [1898] 
because  while  I  had  always  done  the  scientific  com- 
pounding, I  had  theretofore  left  the  mixing  to  my 
son  but  in  as  much  as  we  were  having  a  lot  of  trouble 
in  St.  Louis,  I  did  this  mixing  myself,  so  that  I  would 
know  and  could  say  it  was  mixed  according  to  the 
formula.  Then,  I  could  say  it  was  o.  k.,  as  I  did 
here.  I  did  both  in  that  instance.  Used  both  the 
scientific  and  the  mixing  formulas.  You  ask  why  I 
was  testing  it  after  it  was  made ;  well,  these  essential 
oils  and  fluid  extracts  that  we  used  in  our  goods, 
often  become  weak  and  deteriorated,  and  you  have 
to  bring  them  up  to  the  standard.  If  anything  was 
not  up  to  the  standard,  according  to  my  test — if  it 
become  weak  by  age  or  exposure — you  know  when 
essential  oils  are  exposed  to  the  air  they  become 
weak ;  you  have  to  hide  them  in  the  dark — and 
by  my  years  of  experience  testing  and  experi- 
menting,    and    tasting,     if    there     was     anything 
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lacking  I  could  bring  it  up.  I  wanted  to  retain 
my  trade  in  St.  Louis,  and  that  was  why  I  was 
testing  it,  to  know  it  was  satisfactory  to  myself. 
I  did  not  put  any  more  celery  in  that  batch  than  I 
had  always  put  in  Celery-Cola.  I  did  not  leave  out 
the  cocaine.  The  cocaine  got  in  Celery-Cola  from 
the  fluid  extract  of  coca,  just  as  it  gets  in  to  any  bev- 
erage that  has  the  fluid  extract  of  coca  in  it.  Plain- 
tiff's Rebuttal  Exhibit  47,  is  a  letter  from  me  to  C. 
J.  Pogue,  at  St.  Louis,  dated,  Birmingham,  Ala. 
4-2-06,  and  among  other  things  contains  the  follow- 
ing: ^^It  may  be  that  Jerome  will  want  me  to  go  onto 
St.  Louis.  If  so,  I  presume  it  will  be  best  to  meet  in 
East  St.  Louis,  to  avoid  the  depositions  they  would 
[1899]  want  to  take  in  the  event  we  failed  to  make 
a  settlement."  I  want  to  avoid  any  depositions  be- 
cause old  Pogue  was  up  there  looking  after  my 
interests,  and  he  was  writing  me  most  every  day 
about  the  trouble,  and  he  wrote  me  that  Mrs.  Brooks 
and  Jerome  had  bought  a  formula  and  were  manu- 
facturing Celery-Cola  from  their  formula,  but  that 
it  was  not  satisfactory ;  that  they  were  losing  their 
trade,  and  had  set  up  in  their  answer  to  our  suit  that 
my  goods  were  poisonous,  and  that  they  did  this  in 
order  to  find  out  my  formula.  They  wanted  to  get 
me  somewhere  and  get  my  deposition  and  force 
me  to  say  what  was  in  Celery-Cola,  and  that  was 
w^hat  I  wanted  to  avoid.  Pogue  wrote  me  that  they 
were  going  to  try  to  get  my  formula  from  a  bank  in 
St.  Louis,  where  I  had  it  deposited,  and  that  if  they 
did  under  the  pretense  that  my  goods  were  poison- 
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ous,  they  would  get  my  identical  formula  and  go 
on  and  make  Celery-Cola  and  rob  me  of  my  estab- 
lished trade  there.  That  is  all  there  was  about  those 
depositions.  That  suit  was  finally  compromised. 
The  dirty  work  ceased  and  Jerome  and  Mrs.  Brooks 
went  on  with  the  business  and  lived  up  in  a  measure 
to  the  contract.  The  termination  of  the  case  was 
entirely  satisfactory.  When  their  contract  was  up 
I  contracted  with  some  one  else,  who  have  been 
bottling  ever  since,  and  are  bottling  Celery-Cola  to- 
day— he  is  a  nice  fellow,  and  has  given  me  no  trouble 
in  the  world.  In  Plaintiff's  Eebuttal  Exhibit  No. 
12,  in  the  last  paragraph  appears  this  passage :  ''Box 
C.  C.  shipped  to-day  is  marked  'P'  with  a  diamond 
around  the  'P,'  so  that  you  can  know  this  is  the  box 
you  want.  Have  your  chemist  look  for  cola  and 
celery.  They  would  find  eighteen  ingredients  if  they 
could  analyze,  but  they  are  in  small  quantities." 
The  [1900]  reason  why  I  marked  and  shipped 
that  special  package  in  this  manner  was  because  this 
suit  was  pending,  and  Celery-Cola  had  been  accused 
of  having  nux-vomica  in  it.  If  any  of  it  ever  did 
have  any  Nux- Vomica  in  it,  it  was  put  in  there  by 
those  parties  from  St.  Louis,  and  I  was  shipping 
that  Celery-Cola  extract  to  Baxter  and  to  Pogue, 
and  others,  and  this  particular  batch  was  to  be  an- 
alyzed by  the  chemist  there,  and  I  marked  it  with 
that  ''Diamond  P,"  so  that  I  could  stand  my  ground 
and  swear  I  had  marked  that  particular  package.  Of 
course  I  could  not  identify  the  extracts  without  an- 
alysis.    I  could  not  identify  a  jug  unless  it  was 
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marked,  and  I  made  that  particular  distinction  or 
mark  so  I  could  say  that  was  the  package  that  I 
expressed.  At  the  same  time  I  had  a  chemist  in  Bir- 
mingham, Alabama,  to  come  to  my  office  and  get  some 
Celery-Cola  extract.  It  was  up  from  my  original 
formula  without  and  additions  or  subtractions — 
straight — fair — square  goods.  In  the  letter  filed  as 
Plaintiff's  Rebuttal  Exhibit  28,  dated  February  13, 
addressed  to  '^Dear  Pogue,"  and  signed  ^^J.C.M.." 
occurs  this  passage :  ^' There  is  another  feature  in  the 
Baxter  case  I  did  not  care  to  dictate  to  Carl,  that  is, 
if  we  antagonize  Baxter,  he  might  go  in  business  in 
competition  with  us.  He  could  manage  through 
Mrs.  Brown,  or  some  one  and  would  get  a  formula 
that  would  make  an  imitation."  The  reason  why 
I  did  that  was  because  I  did  not  want  to  dictate  this 
to  Carl,  he  was  my  baby  boy,  and  Mrs.  Brown  was 
his  mother.  I  have  never,  in  all  my  life,  said  a  thing 
in  my  children's  presence  that  would  make  them 
think  less  of  their  mother.  That  is  the  reason  why 
I  excused  him  and  wrote  that  myself.  Notwith- 
standing [1901]  the  fact  that  she  had  treated  me 
wrong,  I  was  not  going  to  let  my  children  accuse 
me  of  saying  or  doing  something  that  was  not,  as  I 
considered,  right  and  proper  as  their  father.  She 
always  had  a  right  to  see  her  children  and  never  have 
I  said  or  written  a  thing  that  they  could  in  the  very 
least  accuse  me  of  not  being  right.  Plaintiff's  Re- 
buttal Exhibit  No.  63,  seems  to  be  a  circular  letter 
sent  out  from  Nashville,  giving  the  prices  of  Celery- 
Cola,  Pepsinola,  Peppo-Ade,  and  Vig-0.     That  was 
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not  a  complete  price  list.  My  son  got  the  idea  of 
these  four  specialties  and  he  advertised  it  in  Bot- 
tler's Gazette,  ^^ Mayfield 's  Big  Four" — that  is  why 
he  mentioned  it,  he  got  it  from  the  '^Big  Four 
Railroad."  Among  the  other  things  we  were  mak- 
ing at  that  time  were  Blue  Ribbon  Ginger  Ale,  Koke, 
and  lots  of  the  flavoring  extracts  that  bottlers  use, 
such  as  lemon,  orange ,  vanilla,  pine-apple,  straw- 
berry and  those  things,  but  the  four  articles  men- 
tioned were  what  we  called  the  ^^Big  Four."  He 
picked  them  out  of  the  list  we  were  using  and  thought 
he  would  make  a  run  on  those  particular  flavors. 
Plaintiff's  Rebuttal  Exhibit  No.  14,  is  a  letter  from 
J.  C.  Long,  Chemist  to  Mr.  C.  J.  Pogue,  St.  Louis, 
dated  Birmingham,  Ala.,  December  18, 1905,  in  which 
appears  the  statement:  ^^ There  is  not  a  trace  of  nux 
vomica  in  the  bottle  of  extract  marked  ^^  J.  C,  May- 
field  Manufacturing  Company  of  Birmingham 
Alabama, '  or  in  the  bottle  of  extract  marked  '  Celery- 
Cola  Company  of  Birmingham,  Alabama.'  "  And, 
also  a  statement  that  while  he  is  not  able  to  prove 
the  presence  of  celery  in  the  sample  analyzed  that 
^^A  chemist  makes  a  bold  statement  w^hen  he  claims 
there  is  no  celery  in  it."  I  remember  this  very  well. 
This  was  right  along  there  when  I  was  having 
[1903]  trouble  in  St.  Louis.  And  this  extract 
that  Mr.  Long  got  was  out  of  the  same  batch  that  I 
sent  to  Mr.  Pogue,  and  marked  '^Diamond  P,"  the 
question  in  St.  Louis,  as  I  understood  it,  was  that 
there  was  no  celery  and  no  cola  in  Celery-Cola — 
particularly  no  celery.     If  I  had  wanted  to  load  a 
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sample  for  a  chemist  I  certainly  would  have  loaded 
it  for  Mr.  Blum,  in  Birmingham,  but  he  came  to  my 
place  of  business  and  got  it  as  he  would  get  it  any 
w^here  else,  just  out  of  the  batch,  the  same  as  I  sent  to 
Mr.  Pogue.     But  he  stated  to  me  that  celery  was  a 
very  difficult  flavor.    I  believe  he  said  there  was  ninety 
some  odd  per  cent  of  it  water,  and  he  could  not  find 
it  from  analysis,  but  he  could  find  it  from  flavor  and 
odor;  and  I  did  know  it  was  in  there.     I  sent  the 
letter  from  F.  T.  P.  Johnson  to  Pogue  at  St.  Louis, 
because  I  was  thinking  then  of  associating  Johnson 
with  Mr.  Anderson,  my  attorne}^     Mr.  Johnson  was 
a  patent  right  attorney  or  trademark  attorney,  and 
I  thought  maybe  he  might  assist  Mr.  Anderson,  and 
I  did  not  like  to  go  around  Pogue,  so  I  just  sent  it 
to  him  instead  of  Anderson — told  him  to  turn  it  over 
to  Mr.  Anderson.     I  knew  Mr.  Anderson  was  a  high- 
toned  gentleman,  and  he  would  do  absolutely  nothing 
except  what  was  fair,  square  and  legal,  and  what  a 
gentleman  ought  to  do.     I  paid  really  no  attention 
to  the  suggestions  made  in  Johnson's  letter.     I  had 
never  seen  P.  T.  P.  Johnson  up  to  that  time.     All 
my  relations  with  him   had   been   through    corres- 
pondence, only.     Somebody  gave  me  his  name  as  a 
trademark  attorney  and  I  wrote  him,  and  he  at  that 
time  had  my  Celery-Cola,  trying  to  secure  a  trade- 
mark on  it  ,which  he  did  a  little  bit  later.     Even  at 
this  time,  after  these  letters     [1903]     which  I  wrote 
have  been  produced  here  in  this  case  by  C.  J.  Pogue, 
I  have  not  been  able  to   discover  any  of  my  later 
correspondence,  stationery,  price  lists,  bill  heads,  or 
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anything  of  that  sort,  or  any  of  the  products  I  was 
making  back  there  in  1907  and  before.  C.  J.  Pogue 
was  a  sort  of  detective  for  me  in  assisting  me  in  get- 
ting np  my  witnesses  in  Birmingham,  when  the  de- 
fendants in  this  case  were  taking  their  testimony 
there.  He  knew  who  were  employed  by  me,  and  in 
as  much  as  he  had  made  Birmingham  his  home  after 
I  left  there,  I  thought  he  would  know  where  these 
different  employees  lived,  and  I  employed  Pogue 
to  assist  me  in  locating  them.  Mr.  W.  F.  Norman, 
of  Chattanooga,  Tenn.,  also  assisted  in  getting  the 
witnesses  in  Birmingham.  I  do  not  think  Mr. 
Pogue  got  any  witnesses  any  place  but  in  Birming- 
ham. Pogue  did  not  mention  to  me,  nor  did  he 
intimate  to  any  one  in  my  presence  that  he  had  these 
letters,  which  he  has  produced,  or  any  documents 
of  any  kind  or  character  referring  to  the  Koke  busi- 
ness, or  the  Celery-Cola  business,  or  any  business  in 
which  I  was  engaged.  Yes,  I  know  W.  M.  Smith, 
and  I  saw  him  in  Birmingham  last  February  or 
March  of  this  year,  when  the  defendants  were  tak- 
ing their  evidence  there.  I  met  him  on  the  street. 
I  knew  him.  He  used  to  work  for  me.  I  asked  him 
how  he  was  getting  along,  and  he  said  nicely.  I 
asked  him  what  his  business  now  was,  and  he  said  he 
was  chauffeur,  driving  a  car  for  somebody,  and  he 
asked  me  if  I  was  going  to  move  back  to  Birmingham 
and  open  up  business,  and  I  told  him  no,  that  I  had 
a  law  suit,  that  I  was  taking  some  evidence  here  to- 
day, and  I  said,  '^I  am  glad  I  met  you,  maybe  you 
can  help  me  some. ' '     I  asked  him  if  he  remembered 
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the  different  flavors  that  we  bottled  and  manufac- 
tured while  he  was  with  us  in  Birmingham,  and  he 
said  he  did,  and  he  called  [1904]  them  over  and 
he  remebered  Koke,  he  said  that  he  remembered  it. 
I  then  said,  we  are  taking  evidence  up  here  at  the 
Tutweiller  Hotel,  and  gave  him  the  number  of  the 
room  and  asked  him  to  go  up  there  and  make  a 
statement  to  my  attorney.  He  went  up  there  but 
did  not  make  himself  known.  After  T  got  my  lunch 
I  went  up  there  and  conferred  with  my  attorney, 
and  he  said  he  had  not  talked  to  Smith,  so  I  intro- 
duced my  attorney  to  Mr.  Smith  and  my  attorney 
asked  him  if  he  remembered  our  manufacturing 
Koke,  and  Smith  said  that  he  did.  I  certainly  did 
not  offer  to  give  him  a  job  in  New  Orleans,  for  his 
testimony  in  this  case  and  I  did  not  make  any  other 
inducements  to  him  as  a  return  for  testifying.  I 
do  not  know  John  L.  Bevel,  is  he  one  of  the  negroes 
down  there.  We  had  so  many  little  negroes  com- 
ing and  going  that  I  do  not  remember.  I  never  did 
present  John  L.  Bevel  with  a  little  slip  of  paper 
about  the  size  of  a  postage  stamp  with  the  word 
'^Koke"  printed  on  it.  I  did  not  see  John  L.  Bevel 
in  Birmingham  when  the  defendants  were  taking 
their  evidence  there.  Yes,  I  remember  old  Dick — 
the  negro  named  James  W.  Dickson.  He  worked 
for  me  in  Birmingham  in  1903  and  1904.  He  was 
a  drayman  at  first  and  helped  around  the  place  of 
business  like  any  other  negro  I  hire,  mostly  as  a 
laborer.  I  had  him  arrested  for  stealing  something 
around  there.     He  was  the  negro  who  was  mentioned 
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in  the  Rice  record,  as  being  an  accomplice  of  Mell- 
ville  Rice.  He  was  arrested  along  with  Rice  and 
put  in  jail.  I  think  maybe  we  did  not  prosecute 
him — I  do  not  know  about  that — but  he  was  put  in 
jail  for  stealing  things  around  there.  I  do  not 
think  I  know  a  negro  by  the  name  of  Sam  H.  Brewer. 
I  know  a  negro  by  the  name  [190'5]  of  Tom 
Anderson.  Old  Tom  Anderson  worked  for  the 
Schuylor  Vinegar  Company,  and  I  had  an  interest 
with  Estes,  but  I  was  not  there  and  at  the  same 
time  he  worked  for  the  Celery-Cola  Bottling  Com- 
pany. I  had  no  interest  in  it  at  that  time,  but  I  did 
have  an  interest  in  the  Schuylor  Vinegar  Co.  After 
I  went  back  to  Birmingham  and  bought  out  all  those 
interests,  I  did  not  keep  old  Tom  Anderson.  He 
may  have  been  there  a  week  or  ten  days,  but  it  was 
a  very  short  time.  I  had  help  of  my  own  and  let 
him  go.  He  bottled  and  mixed  syrup  for  the  Celery- 
Cola  Bottling  Company  when  I  first  knew  him  there. 
He  had  a  son  named  George  Anderson,  and  old  Tom 
was  so  very  hard  to  get  along  with — abusive  to  his  son, 
and  George  was  not  there  but  a  few  days  after  I  got 
there.  Old  Tom  ran  him  off  after  I  got  there. 
George  was  there  with  his  father  prior  to  my  going 
with  the  Schuyler  Vinegar  Company  and  he  was 
with  the  Celery-Cola  Bottling  Company,  which  was 
owned  by  Ensley,  Harper,  and  some  other  parties 
that  I  do  not  recall.  He  may  have  been  with  the  J. 
C.  Mayfield  Manufacturing  Company  in  previous 
administrations.  I  do  not  know  about  that,  because 
I  was  not  there.     You  ask  me  to  explain  how  the 
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bottled  goods  were  sent  out  of  my  place  by  draymen, 
and  what  their  chances  were  for  observing  the  labels : 
Well,  I  had  my  own  drays,  I  was  within  a  stone's 
throw  of  the  depot.  I  had  largely  a  wholesale  busi- 
ness although  we  had  quite  a  little  bit  of  city  busi- 
ness. The  soda-water  business  at  that  time  with 
me  in  Birmingham  was  divided  into  two  districts, 
South  Birmingham  and  North  Birmingham,  There 
was  an  old  negro  there  named  Mac.  Crawford,  who 
ran  a  public  dray  and  who  lived  out  on  the  south 
side  and  another  negro  named  Walter  Thomas  who 
lived  on  the  north  side.  And  when  my  [1906] 
city  salesmen  would  secure  orders  away  out  there 
through  the  day, — we  would  get  telephone  orders 
through  the  day  for  cases  of  assorted  goods.  I  had 
arrangements  with  these  two  negroes  to  take  it  out  as 
they  went  home  of  evenings,  which  they  could  do  with- 
out any  cost  to  themselves,  as  they  had  to  go  home 
any  way,  and  very  much  cheaper  than  I  could  send 
it  by  my  own  drays.  In  this  bottling  business  I  fell 
heir  to  or  bought  out,  all  the  city  cases  were  sten- 
ciled. In  other  words,  the  manufacturers  of  the 
cases  used  a  die,  which  made  an  imprint  on  the  side 
of  the  case,  '' Mayfield 's  Celery-Cola,"  these  were 
the  cases  that  held  my  soda-water  for  the  city  cus- 
tom. The  cases  in  which  the  bottles  were  placed. 
When  these  negroes  would  come  to  my  place  of 
evenings,  as  they  would  do  every  evening,  to  know 
if  we  had  anything  to  go  out,  we  would  load  them 
with  the  cases  that  were  to  go  out.  Then  all  they 
saw  or  paid  any  attention  to  was  how  many  cases. 
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and  those  cases  were  stenciled  ^'Celery-Cola/^ 
naturally  they  would  have  thought  they  were  taking 
out  Celery-Cola,  whereas  they  were  doubtless  eight 
or  ten  flavors  in  a  load,  and  they  evidently  thought  that 
it  was  Celery-Cola.  I  did  not  explain  to  the  negroes 
— there  was  no  reason  why  I  should — that  there  was 
Koke,  Celery-Cola,  Vig-0,  Lemon,  Orange,  etc., 
in  those  cases,  because  it  was  hone  of  their  business. 
[1907]  And  that  is  where  it  impressed  upon  those 
negroes  that  they  were  handling  Celery-Cola ;  if  they 
left  out  a  bottle,  the  bottle  had  Celery-Cola,  the  case 
had  Celery-Cola,  stenciled  or  printed  on  the  side — 
I  had  a  standing  arrangement  with  them  to  take  it 
out  to  the  little  suburban  grocery  stores.  The  negro 
bottle-washers  who  washed  the  bottles,  did  not  have 
anything  to  do  with  the  label  of  the  bottles.  When 
I  bought  the  Celery-Cola  Bottling  Company's  busi- 
ness out,  all  the  bottles  that  I  found  or  bought  there 
at  that  time,  had  Celery-Cola  [1908]  blown  in  the 
side  of  the  bottle.  It  was  the  Celery-Cola  bottling 
business.  Mr.  Britton  bought  the  bottles  and  the 
cases,  and  he  was  pushing  and  trying  to  make  a  big 
run  on  Celery-Cola.  The  negroes  who  washed  the 
bottles  had  Celery-Cola  before  them  from  morning 
until  night,  and  the  bottler  who  bottled  the  goods 
had  celery-Cola  before  him,  and  the  cases  in  which 
he  put  the  bottles  had  Celery-Cola  on  them,  and  evi- 
dentally  those  negroes  thought  that  everything  that 
went  into  the  cases  was  Celery-Cola — if  they  could 
read.  If  they  could  not  read  they  would  see  the 
same  old  sign.     They  were  working  for  the  Celery- 


vs.  The  Coca-Cola  Company,  2455 

(Deposition  of  J.  C.  Mayfield.) 

Cola  Bottling  Company,  handling  a  Celery-Cola 
bottle,  and  putting  it  in  a  Celery-Cola  case,  and  as 
a  matter  of  fact,  eight  or  ten  different  flavors  were 
put  in  those  different  bottles.  This  man  Harper 
who  was  part  owner  in  the  Celery-Cola  Bottling 
business  stayed  on  there  a  month  or  two  after  I 
bought  him  out,  and  wound  up  the  business  of  the 
partnership.  They  had  some  outstanding  claims, 
and  some  checks  coming  in  through  the  mail,  and 
some  collections  that  he  wanted  to  make,  and  I 
gave  him  a  nominal  salary.  I  do  not  just  remem- 
ber what  it  was,  but  it  did  not  amount  to  very  much. 
Since  he  was  looking  after  his  own  collections,  I 
thought  he  might  as  well  look  after  collections  for 
me  also.  Of  course,  I  had  customers  in  the  same 
locality  as  he  had,  and  he  hung  around  the  place  in 
that  capacity  after  I  bought  them  out  about  a  month, 
helped  around  the  store  a  little  bit,  in  other  things 
but  I  do  not  remember  just  what.  He  was  not  there 
very  long.  This  young  man  Ensley  was  never 
employed  by  me.  He  may  have  been  with  Britton, 
when  he  ran  the  Celery-Cola  business,  or  the  J.  C. 
Mayfield  Manufacturing  Company,  I  believe  he  was 
with  [1909]  Mr.  Fox,  who  bought  out  Mr.  Brit- 
ton, Mr.  Ensley  left  in  the  latter  part  of  1903.  He 
had  to  leave.  Shall  I  state  why  ?  Well  the  facts 
are  he  came  to  me  and  explained — which  was  true, 
it  developed — that  he  had  deceived  an  orphan  girl- 
there  and  her  uncle  came  to  my  place  of  business  and 
conferred  with  me  and  I  told  Mr.  Ensley  about 
it  and  he  left.     I  have  never  seen  him  from  that  time 
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to  this.  I  knew,  however,  that  he  had  come  back 
to  Birmingham,  before  I  was  taking  my  direct  evi- 
dence, and  if  he  had  been  with  me  and  had  known 
anything  about  my  business  and  my  Koke,  I  cer- 
tainly would  have  had  him  as  a  witness,  but  knowing 
that  he  left  under  those  conditions,  before  I  bought 
out  the  bottling  plant,  and  knowing,  too,  that  he  did 
not  know  anything  about  it,  I  did  not  look  for  him 
as  a  witness.  Now,  I  would  like  to  explain  why  old 
Pogue  did  not  go  on  the  stand  for  me  in  my  direct 
examination.  I  had  him  employed  looking  up  my 
witnesses  and  we  found,  we  thought,  enough  con- 
vincing evidence,  and  it  was  you,  Mr.  Littleton,  who 
asked  me  not  to  put  him  on,  if  I  remember,  and  we 
let  him  go.     [1910] 

Eedirect  Examination  by  Mr.  HIRSCH. 

Q.  881.  You  stated  in  your  examination  by  Mr. 
Littleton  here  that  Celery-Cola  was  not  identical 
with  Koke;  tell  me  the  difference  between  the  two, 
will  vou  ?        A.  I  could  not  do  that — 

(Mr.  LITTLETON.— We  object  to  that  question 
because  it  would  involve  disclosing  the  formula  for 
both  those  drinks^  and  we  advise  the  witness  he  need 
not  answer.) 

I  will  not  answer. 

(Mr.  HIRSCH. — I  move  to  strike  the  entire  cross- 
examination,  and  certainly  that  part  of  it  that  said 
Celery-Cola  was  not  identical  with  Koke.)     [1911] 
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C.  A.  MESERVE  being  called  as  a  witness  on  be- 
half of  the  defendants  and  first  duly  sworn,  testified 

as  follows: 

Direct  Examination. 

My  name  is  Charles  A.  Meserve.  I  reside  in  Tuc- 
son. I  am  a  Chemist.  My  undergraduate  work  was 
at  the  Massachusetts  Institute  of  Technology  and 
my  postgraduate  course  in  Germany.  I  am  director 
of  the  state  laboratory  in  the  State  of  Arizona.  I 
have  examined  a  number  of  samples  of  Coca-Cola 
syrup  for  the  specific  gravity,  caffeine,  phosphoric 
acid,  alcohol  and  the  so-called  coca  tannin  reaction. 
I  have  in  the  case  of  specific  gravity,  the  caffeine, 
phosphoric  acid  and  alcohol  found  certain  variances 
I  think  I  would  say — for  instance,  the  specific 
gravity  varies  within  certain  limits  within  what  you 
might  call  industrial  limits.  These  limits  for 
specific  gravity  vary  from  a  minimum  of  1.248  to  a 
maximum  of  1,273  with  the  exception  of  one  sample 
known  as  bottler's  syrup,  where  specific  gravity  was 
1.2965.  That  was  the  bottler's  syrup — delivered  as 
such.  The  caffeine  determined  by  the  method  w^hich 
is  given  as  the  ofiicial  method  and  subjected  to  the 
two  methods  of  purification  varied  between  a  mini- 
mum of  .1528  and  a  maximum  of  .193.  The  phos- 
phoric acid  expressed  as  the  pentoxide  P205  varied 
from  a  minimum  of  .217  to  a  maximum  of  .245. 
These,  of  course,  I  am  giving  are  percentages.  The 
amount  of  alcohol  present  varied  from  a  minimum  of 
.68  of  1%  to  a  maximum  of  .96  of  1%.    I  might  state 
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that  this  one  which  has  the  maximum  quantity 
showed  slight  evidences  of  fermentation.  The  fer- 
mentation was  very  shght  but  may  possibly  have 
been  sufficient  to  have  raised  the  alcohol  contents 
.2  of  a  per  cent.  The  coca  tannin  was  examined  b}^ 
me  by  the  so-called  ethyl  acetate  extraction  method 
in  which  two  successive  operations  of  the  Coca-Cola 
syrup,  extracting  the  first  portion  with  ethyl  acetate, 
making  the  separation,  using  that  same  ethyl  acetate 
for  a  second  portion  of  Coca-Cola  syrup  and  increas- 
ing or  adding  fresh  ethyl  acetate  to  make  up  for 
w^hat  had  gone  into  solution,  so  that  I  shook  up  a 
bottle  with  [1912]  approximately  150'  cubic  centi- 
meters of  Coca-Cola  with  about  75  cubic  centimeters 
of  the  ethyl  acetate.  This  ethyl  acetate  I  evapo- 
rated to  dryness,  took  up  the  residue  in  water  and  I 
made  the  four  tests  which  have  been  used  for  that, 
first,  with  the  iron  chloride,  second  with  lead  acetate, 
third,  with  cinchonine  sulphate,  and  fourth,  with 
gelatine,  gelatine  solution.  I  got  no  results  what- 
ever. I  got  no  reaction  on  adding,  for  instance, 
f  erro  chloride  to  a  small  portion  of  this  aqueous  solu- 
tion. The  only  change  was  the  slight  change  in 
yellow  color  which  you  get  from  the  addition  of  the 
iron.  The  solution  remained  perfectly  clear  and 
then  on  standing  a  couple  of  hours  there  was  no 
precipitate.  In  the  case  of  the  lead  acetate,  there 
was  no  change  noticed  other  than  the  change  which 
would  come  from  CO2  in  the  air,  as  shown  in  a  con- 
trol test  where  I  used  lead  acetate  in  the  same 
amount  of  water.     In  the  case  of  the  lead  acetate 
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test,  I  used  boiled  water,  fresh  boiled,  tested  water. 
As  a  result  of  the  analysis,  in  my  opinion,  these 
variances  are  sufficient  to  make  it  very  possible  to 
have  a  number  of  other  syrups  which  were  not  Coca- 
Cola  but  which,  notwithstanding,  would  fall  within 
these  limits — might  even  fall  within  all  these  limits 
— that  is,  the  limits  for  the  specific  gravity,  the 
caffeine,  phosphoric  acid  and  the  alcohol.  The  fail- 
ure of  these  samples  to  yield  or  to  react  when  treated 
with  four  agencies  indicated  either  that  the  method 
has  no  value  w^hatever  or  that  it  requires  certain 
details  of  technique,  so  that  it  is  not  a  method  which 
is  of  universal  application.  It  might  be  quite  pos- 
sible for  me  to  take  ethyl  acetate  and  Coca-Cola  and 
by  extensive  experiments  find  some  method — some 
little  trick  in  the  manipulation  whereby  I  could  get 
results  from  it.  It  might  be,  for  instance,  since  the 
ethyl  acetate  is  slightly  soluble  in  water.  The  tan- 
nin is  soluble  in  water,  soluble  in  ethyl  acetate.  It 
might  be  possible  on  long  [1913]  continued  ex- 
periments to  find  out  some  ratio  between  the  mis- 
cible  solvent  and  the  Coca-Cola  whereby  it  might  be 
used  as  a  medium  and  extract  the  tannin.  In  my 
opinion,  from  what  we  know  about  it,  I  know  of  no 
tannin  which  would  not  react  with  one  or  more  of 
these  reagents.  If  the  commercial  coca  leaves  on 
the  market  in  this  country  erythroxylon  coca  leaves, 
ground  them  and  rendered  them  alkaline  with  the 
proper  solution,  added  sawdust  to  them  or  mixed 
sawdust  with  them  and  then  extracted  those  leaves 
with  toluene,  the  toluene  would  take  out  the  cocaine. 
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the  waxes  which  are  present^  anything  of  a  fatty 
or  oily  nature  which  might  be  present  in  the  plant 
itself.  What  it  actually  contains,  I  can't  testify  to, 
because  I  haven't  made  the  extraction  and  examined 
that  extract.  In  making  caffeine  tests  on  this 
Coca-Cola  syrup,  testing  it  as  to  its  percentage  of 
caffeine,  the  first  step  is  the  shaking  of  the  Coca- 
Cola  syrup  with  chloroform.  The  official  method 
calls  for  an  extraction  with  five  successive  opera- 
tions of  chloroform.  In  order  to  play  safe,  I  ex- 
tracted in  each  case  with  chloroform,  shaking  with- 
out stopping  anything  more  than  a  momentary  stop 
for  for  fifteen  minutes  and  I  did  not  extract  with 
five  portions  but  with  six  successive  portions  of 
caffeine — six  successive  portions  of  chloroform. 
The  chloroform  was  filtered^  the  filter  rinsed  with 
chloroform  and  evaporated.  This  is  under  certain 
conditions  by  certain  people  considered  pure  caf- 
feine. I  considered  it  as  such  and  then  to  insure  the 
fact  that  it  was  pure  I  subjected  it  to  a  solution  in 
or  rather  I  dissolved  it  in  a  dilute  solution  of  sul- 
phuric acid,  which  I  then  rendered  alkaline  with 
ammonia  and  extracted  with  chloroform.  The 
evaporation  showed  a  slight  loss  in  weight,  so  then 
I  subjected  it  to  the  further  purification  with  the 
potassium  iodide  solution,  forming  an  iodide  pre- 
cipitate, a  more  or  less  indefinite  compound,  fre- 
quently spoken  of  as  proto-iodide  of  caffeine,  allow 
this  to  [1914]  separate  over  night,  filter,  wash 
with  two  portions  of  the  potassium  iodide  solution 
of  iodide  and  after  that  precipitate  and  decompose 
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and  put  the  same  in  the  sokition  with  sulphurous 
acid.     This  sulphurous  acid  was  a  chemically  pure 
acid,  which  I  made  myself  in  the  laboratory  from 
pure  sulphite,  pure  sodium  sulphite  and  pure  hy- 
drochloric acid.     This  sulphurous  acid  solution  of 
the  caffeine  w^as  then  rendered  akaline  and  extracted 
with  four  portions  of  chloroform  and  evaporated  and 
the  residue  weighed  and  I  found  a  very  material 
diminution  in  the  w^eight — what  I  now  considered 
the  absolutely  pure  caffeine  and  what  I  had  desig- 
nated in  my  notes  as  the  crude  caffeine  from  the 
first  separation.    I  extracted  the  caffeine  from  Coca- 
Cola  syrup  by  means  of  the  six  chloroform  shakings 
and  then  evaporated  the  chloroform  and  weighed 
the  residue.     The  first  weighed  more  than  the  pure 
caffeine  which  I  finally  got  at  the  end  of  the  puri- 
fication process.     It  indicated  either  that  the  first 
extraction  was  not  pure  or  that  this  method  of  puri- 
fication permitted  of  decomposition  and  loss  so  that 
the  final  quantity  was  not  the  complete  quantity. 
My  opinion  is  that  the  loss  was  due  to  both — that  the 
first  was  not  entirely  pure  and  that  during  the  suc- 
cessive stage  there  may  have  been  some  action  in 
which  a  certain  amount  of  the  caffeine  was  decom- 
posed.    I  preclude  all  possibility  of  mechanical  loss. 
I  might  state  right  here  that  all  these  tests  I  made 
were  made  with  identically  the  same  chemicals — 
same  chemicals  and  temperature  and  made  by  me,  so 
that  my  results  are  absolutely  and  strictly  compar- 
able. 
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Q.  Suppose,  Doctor,  you  had  a  syrup  now  com- 
posed of  sugar,  caramel  coloring,  phosphoric  acid, 
lime  juice,  caffeine,  glycerine,  water  and  flavoring 
compound  composed  of  oil  of  lime,  oil  of  cassia  and 
two  or  three  essential  oils  like  that  dissolved  in  alco- 
hol added  to  the  product  and  then  you  used  in  addi- 
tion to  that  an  ingredient  put  into  the  syrup  which 
was  made  as  follows;  take  [1915]  380  pounds  of 
coca  leaves,  erythroxylin  coca  leaves,  ground,  ren- 
dered alkaline,  mixed  with  sawdust  and  extracted 
with  toluene,  then  sfeameT  unlil  all  the  toluene  was 
driven  off,  then  to  that  product  which  then  resulted 
after  the  toluene  was  driven  off^  what  was  left  of  the 
leaves,  you  added  125  pounds  of  ground  kola  or  kola 
nuts  mixed  that  up  and  then  extracted  that  with 
dilute  alcohol  of  the  strength  of  say  20%  and  then 
took  that  extract  from  the  exhausted  coca  leaves  and 
this  kola  nut,  mixed  and  put  that  into  909  gallons  of 
dilute  alcohol  and  then  took  between  sixteen  and 
eighteen  gallons  of  that  product  and  put  it  into  a 
batch  of  the  syrup  made  up  of  these  other  things, 
a  batch  which  when  all  the  things  put  together  made 
1250  gallons  of  syrup,  what  would  be  the  description 
of  that  product,  what  would  accurately  describe  that 
product  in  your  mind? 

A.  I  couldn't  answer  that  question  without  know- 
ing personally  the  character  of  this  alcoholic  extract 
which  is  obtained  from  the  treatment  of  the  spent — 
from  the  treatment  of  the  extracted  coca  leaves  and 
the  kola  nut  mixture. 

Q.  Well,  suppose.  Doctor  that  is  was  shown  that 
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the  alcohol  extracted  from  that  got  absolutely  noth- 
ing from  the  coca  leaf  of  any  physiological  value  or 
of  any  value  for  any  purpose  and  that  it  got  only 
minute  traces  of  caffeine  from  the  kola  nut  so 
minute  that  it  was  very  difficult  to  detect,  would  a 
syrup  of  that  character  be  properly  described  by 
calling  it  Coca-Cola  or  a  coca  and  kola  product '^ 

Mr.  HIESCH. — I  object  to  it  on  the  ground  that  it 
is  calling  for  a  legal  conclusion  by  an  expert  chem- 
ist.    That  is  for  the  Court. 

The  COURT.— Sustain  the  objection. 

Mr.  SLOAN. — We  take  an  exception  to  the  ruling. 

Cross-examination. 
Lemon  extract  to  be  standard  requires,  if  I  remem- 
ber correctly,  a  strength  of  at  least  80'%  to  take  10% 
of  oil  in  solution.  Vanilla  [1916]  if  I  remember 
correctly,  50%  alcohol  will  remove — strawberry  is 
an  imitation.  In  order  to  make  up  all  iSavoring 
extracts  alcohol  is  used  commercially  in  most  cases. 
Jii  some  cases  you  can  use  aqueous  solutions.  You 
can  not  get  vanilla  extract  without  alcohol  or  a  true 
lemon  without  alcohol.  I  analyzed  a  Coca-Cola 
syrup.  If  you  take  one  ounce  of  that  syrup  and  di- 
luted it  with  six  or  seven  ounces  of  water  and  this 
syrup  and  alcohol  at  .68  and  dilute  it  with  six  or 
seven  ounces  you  get  six  or  seven  times  the  amount 
of  alcohol  in  the  syrup.  It  is  I  consider  an  imma- 
terial quantity  as  far  as  the  action  is  concerned. 
That  is  simply  used  as  one  of  the  constant  factors  I 
determined.     I  do  not  know  when  they  commenced 
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using  chloroform  foi^the  extraction  that  I  first  ussd 
on  Coca-Cola  syrup.  I  haven't  any  idea.  I  never 
knew  about  the  method  at  the  time  they  were  using 
alcohol — ^if  they  were  using  alcohol.  I  made  no  con- 
firmatory test^  because  I  was  using  the  official  test. 
That  is  the  test — the  method  of  separation  which  is 
adopted  by  the  association  of  Official  Agricultural 
Chemists.  I  would  think  that  would  bring  down 
theobromine.  That  is  closely  related  to  caffeine. 
In  order  to  determine  whether  it  was  theobromine 
or  caffeine  you  would  have  to  separate,  which  I 
didn't  do.  H3  PO4  is  the  ordinary  phosphoric  acid  of 
commerce  and  what  the  chemists  ordinarily  gives  as 
phosphoric  acid.  It  is  phosphoric  acid  that  has  lost 
one  molecule  of  water,  that  is,  considering  the  val- 
ence, the  first  acid  is  H5  PO5  and  that  loses  one  mole- 
cule of  water  and  gives  H3  PO5  and  that  phosphoric 
acid,  if  treated  at  a  proper  temperature  will  give  up 
its  hydrogen  and  more  oxygen  and  forms  P2  O5. 
Barring  possibility  of  numerical  errors  and  I  think 
there  are  none,  .217%  of  phosphoric  pentoxide  of  the 
phosphoric  oxide  would  correspond  to  .299%  of  the 
phosphoric  acid.  I  used  approximate  values  for  my 
atomic  weights,  that  is  the  21  for  phosphoric  and 
then  16  for  oxygen  and  1  for  hydrogen.  I  should 
use  1,006  for  hydrogen.  I  used  the  folding  one. 
.299  is  practically  .3.  The  [1917]  most  important 
characteristic  of  the  coca  leaf  apart  from  the  or- 
dinary constituents  that  you  find  in  any  plant  life  is 
cocaine.  That  is  the  alkaloid.  It  contains  besides 
that  some  mineral.     It  contains  chloropyll,  starch, 
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cellulose,  traces  of  sugar,  some  mineral  matter.  All 
leaves  have  a  certain  per  cent,  extremely  slight,  of  a 
waxy  or  resinous  material.  I  do  not  know  that  I 
would  care  to  specify  more.  There  are  a  number 
of  other  things  in  minute  quantities  that  you  find  in 
any  plant  life.  It  contains  a  number  of  things.  I 
am  not  prepared  to  say  it  contains  any  fat.  Prob- 
ably. Practically  all  leaf  matter  has  minute  traces 
of  fats,  oils,  or  waxes.  I  would  assume  it  contains 
coca-tannin.  Tannin  is  a  normal  ingredient  of 
plants.  I  have  not  made  any  extensive  examina- 
tions of  the  different  types  of  tannins. 

Redirect  Examination. 
I  have  tested  Coca-Cola  syrup.  I  am  not  ac- 
quainted with  the  kola  nut.  I  have  compared  the 
aroma  of  the  Coca-Cola  syrup  and  the  aroma  of  the 
flavors  from  Coca  leaf,  and  I  noticed  no  resemblance. 
Nothing  characteristic  in  the  Coca-Cola  syrup  of  the 
coca  leaf.  I  noticed  one  flavor  predominant  in 
Coca-Cola  syrup — to  me  a  musty  lime  juice  flavor 
with  the  acid  more  or  less  characteristic  of  phos- 
phoric acid  or  citric  acid,  a  shght  strengthened 
acidity. 

Testimony  of  J.  J.  Kessler,  for  Defendants. 

J.  J.  KESSLER,  being  called  as  a  witness  on  be- 
half of  the  defendants  and  first  duly  sworn,  testified 

as  follows: 

Direct  Examination. 

I  am  thirty-nine.     I  reside  in  St.  Louis.     I  am  a 

consulting  chemist.     I    graduated   from    the    Rose 
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Polytechnic  Institute  of  Indiana  in  1897  and  later 
from  Washington  University  in  St.  Louis,  where  I 
got  my  doctor's  degree  a  few  years  later.     In  1897 
I  worked  in  the  research  department  of  the  General 
Electric  Company.     From  there,  I  came  to  St.  Louis 
and  worked  with  the  Wagner  Electric  Manufactur- 
ing Company  for  a  couple  of  years  and  then  opened 
a  laboratory,  where  I  have  been  doing  a  general  con- 
sulting work.     [1918]     I  am  also  interested  in  chem- 
ical manufacture.     I  do  a  general  line  of  chemical 
work.     For  instance,  at  the  present  time,  I  am  con- 
sulting chemist   for  the   Missouri  Pacific  Railroad 
Company,  Tisdale  Engine  Company,  Wagner  Elec- 
tric Manufacturing  Company  and  a  number  of  other 
manufacturing  chemical  concerns.     My  experience 
in  chemical  research  has  been  since  1897.     I  have 
made   some   analyses   of   Coca-Cola  syrup.     It  is  a 
syrup  that  consists  essentially  of  53%  sugar,  it  is 
colored  with  caramel  coloring,  there  has  been  added 
to  it  phosphoric  acid,  lime  juice  and  certain  other 
flavoring  matters,  principally  vanilla.     I  have  made 
a  test  of  Coca-Cola  syrup  to  ascertain  what  flavor- 
ing it  has.    In  my  opinion,  the  taste  of  Coca-Cola 
is  essentially  the  taste  of  lime  juice.     The  taste,  of 
course,  is  modified  slightly  by  the  vanilla  and  other 
materials,  but  the  main  constituent  of  the  taste  out- 
side of  the  taste  of  the  syrup,  of  course,  which  you 
taste,  the  sweetness  of  it,  outside  of  the  presence  of 
the  phosphoric  acid  which  you  taste,  that  is  the  sour- 
ness of  it,  the  principal  flavoring  substance  in  it  is 
the  taste  of  limes.     Coca  leaf  is  similar  to  the  tea 
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leaf  in  a  great  many  respects.  It  is  about  the  same 
size  and  color  of  the  tea  leaf.  It  contains  not  much 
of  any  flavoring  substance.  It  has  not  much  odor 
or  flavor.  I  have  a  specimen  of  coca  leaves  here. 
(Showing  bottle,  marked  Defendants'  Exhibit  No. 
232.)  These  are  unground  coca  leaves  which  I  pur- 
chased in  St.  Louis  from  the  Meyer  Brothers  Drug 
Company.  Those  leaves  have  a  slight  characteristic 
odor  of  coca  leaves — ^something  like  tea.  The  coca 
leaf  is  a  tropical  leafy  substance  that  comes  from 
Africa.  There  are  two  different  varieties.  It  is  not 
grown  in  this  country  as  far  as  I  know.  The  coca 
leaf,  besides  the  cocaine,  which  it  normally  contains 
to  the  extent  of  about  1/2%?  contains  small  amounts 
of  an  essential  oil,  a  fatty  substance,  a  wax,  a  chloro- 
phyll extractive  matter,  which  has  not  any  individu- 
ality at  all.  It  simply  comes  out  when  you  boil  the 
leaves  with  water,  it  is  a  starchy  substance  or  a 
gummy  substance.  The  [1919]  tiling  which  gives 
it  the  odor  is  the  essential  oil  in  it.  In  general  the 
two  leaves,  coca  and  tea,  taste  very  much  alike.  If 
you  make  an  infusion  of  coca  leaves  in  a  similar 
way  that  you  make  an  infusion  of  tea  leaves  in  mak- 
ing tea,  you  get  a  similar  beverage.  It  has  some- 
what of  the  bitter  taste  of  tea.  It  has  somewhat  of 
the  essential  oil  taste  of  tea  but  it  is  very  compar- 
able with  tea,  both  in  its  chemical  nature  and  in  its 
general  makeup  excepting  that  it  contains  cocaine 
instead  of  the  caffein  which  tea  contains.  It  is  a 
matter  of  common  practice  to  keep  tea  closed — to 
keep  it  away  from  the  air.     If  it  is  exposed  to  the 
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air,  it  loses  its  flavor  to  some  extent.  The  kola  nut 
has  practically  no  flavoring  qualities  whatever. 
Kola  nut  is  a  hard,  woody  nut.  When  you  chew  the 
nut  it  tastes  like  so  much  hard  wood  sawdust.  It 
tastes  a  little  bit  bitter  but  has  no  more  flavoring 
in  it  any  more  than  hard  wood  sawdust  has  a  flavor. 
Perhaps  not  as  much.  (Shows  bottle,  marked  De- 
fendants' Exhibit  No.  233.)  This  bottle  contains 
ground  kola  nuts.  It  also  contains  a  few  of  the 
half  nuts  which  are  covered  by  the  kola  nuts.  It 
also  contains  a  small  phial  containing  caffein,  which 
I  extracted  from  the  kola  nuts.  (I  will  put  the 
caffein  in  as  another  exhibit.)  You  cannot  taste  the 
caffein  in  kola  nuts.  I  made  an  infusion  of  the  mix- 
ture of  the  kola  nuts  and  coca  leaves  and  the  fusion 
tastes  very  similar  to  the  taste  of  the  coca  infusion. 
The  kola  nuts  make  the  taste  a  little  more  bitter 
but  the  taste  of  the  coca  leaves  predominates.  If 
the  essential  oils  are  extracted  from  the  coca  leaf 
by  some  chemical  process,  then  they  are  spent  as 
far  as  the  taste  is  concerned.  The  thing  which  gives 
it  the  characteristic  taste,  which  gives  it  the  bou- 
quet, which  gives  it  everything,  that  goes  to  make 
the  individual  taste  is  gone.  There  only  remains 
the  taste  of  such  vegetable  matter  which  you  get  by 
boiling  pretty  nearly  anything  up — any  sort  of 
leaves  up  with  water.  The  aroma  and  bouquet 
[1920]  of  the  leaves  under  those  circumstances  is 
removed;  it  is  gone.  Kola  nuts  contain  about  11/2% 
of  caffein.  Kola  nuts  are  not  used  for  preparing 
caffein  to  my  knowledge  in  this  country.     I  believe 
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the  greater  amount  of  caffein  which  is  made  in  this 
country  is  made  of  tea  leaves. 

Q.  Do  you  know  about  how  the  percentage  of  tea 
and  kola  nuts  compare? 

A.  It  runs  higher  in  caffeine. 

I  have  read  the  testimony  of  Dr.  Casperi  in  this 
case  as  to  the  method  by  which  this  ingredient  goes 
into  coca-cola  syrup,  known  as  merchandise  No.  5. 
I  prepared    merchandise    No.  5    according   to    the 
method    described    by    Dr.     Casperi.     The    bottle 
marked  Defendants'  Exhibit  No.  234  is  a  sample  of 
merchandise  No.  5  which  I  prepared  according  to 
the    testimony  of    Dr.  Casperi.     The    Toluene    ex- 
tracted from  the  coca  leaves  by  this  method  all  the 
oils,  fats,  waxes  and  resinous  substances  found  in  the 
leaves.     It  also  extracted  much  if  not  most  of  the 
chlorophyll.     It  extracted  most  of  the  flavoring  prin- 
ciples of  the  coca  leaves.     It  extracted  a  large  pro- 
portion of  the  cocaine.     I  found  3/100  of  a  per  cent 
of  the  cocaine  in  coca  leaves  which  had  been  extracted 
by  this  process  by  toluene  as  against  60/100  of  a  per 
cent  which  they  contained  normally.     The  color  of 
the  toluene  extract  I  got  from  the  coca  leaves  was 
a  very  dark  green  color,  almost  black.     That  color 
was  due  to  the  chlorophyll  'extracted  from  the  leaves. 
Chlorophyll  is  the  chemical  substance  which  gives 
the  green  color  to  all  green  colored  plants.     I  ana- 
lyzed the  toluene  extract.     Those  notes  were  made 
by  me  at  the  time  I  did  this  work.     Some  of  the  fig- 
ures are  figures  put  in  by  my  assistant,  but  I  was 
present  and  dictated  them  when  they  were  put  in. 


2470      The  Koke  Company  of  America  et  al. 

(Testimony  of  J.  J.  Kessler.) 

The  toluene  extract  which  I  made  contained  .188  per 
cent  of  solid  matter.  This  is  six  times  the  amount 
of  cocaine  present  in  the  leaves  ordinarily.  The 
five  of  these  parts  are  things  which  are  not 
[1921]  Of  these  five  parts  they  consist  entirely  of 
what  I  call  resinoids.  That  is,  they  are  waxy  gums 
and  oils  which  are  not  soluble  in  water,  but  which  are 
soluable  in  toluene.  The  toluene  extract  consists 
practically  entirely  of  those  two  things.  That  is,  one 
part  of  cocaine  and  five  parts  of  resinoids.  There  is 
a  small  amount  remaining,  extractive,  which  amounts 
to  a  few  per  cent  outside  of  those  two  substances. 
That  remaining  extractive — well,  it  is  hard  to  say 
what  it  is  excepting  that  it  is  extractive,  which  is 
afterwards  soluble  in  water.  It  might  have  small 
traces  of  starch  or  it  might  be  a  number  of  different 
things.  It  is  not  true  that  toluene  extracted  from 
the  coca  leaf  only  the  cocaine  and  associated  alka- 
loids. My  tests  show  that  toluene  extracts  six  times 
as  much  other  material  as  it  extracts  cocaine.  I 
made  an  analysis  of  merchandise  No.  5  made  up  ac- 
cording to  this  process  that  I  have  mentioned  from 
coca  leaves  and  the  sawdust,  but  leaving  out  the  kola 
nuts.  The  result  was  that  it  contains  no  gums, 
resins,  fats,  waxes  or  oils.  It  consists  of  48 — I  will 
give  you  the  percentages  figured  on  the  total  mer- 
chandise. I  started  to  give  it  to  you  figured  on  the 
basis  of  the  solid  matter,  which  contains  1.9%  tannin 
and  1.16%  indefinable  extractive  matter,  such  as 
starchy  substance,  gummy  substance,  sugar,  perhaps, 
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all  material  which  is  soluble  in  water.     Practically 
half  of  tannin  and  half  of  indefinable  extractive.     I 
made  an  analysis  of  merchandise  No.  5  made  accord- 
ing to  the  process  I  have    detailed  with    the  coca 
leaves,  sawdust  and  kola  nuts  in  the  quantities  speci- 
fied by  Dr.  Casperi.     Merchandise  No.  5  made  with 
kola  nuts  contains  very  little  more  substance  than 
the  merchandise  made  without  the  kola  nuts.     The 
kola  nuts  have  very  little  extractive  of  any  kind  in 
them.     This  merchandise  consisted  of   1.35    tannin 
and  1.03%  of  indefinable    extractive,  contained   no 
gums,  fats,  oils,  wax  or  resins.     The  per  cent  of  solid 
matter  in  merchandise  No.  5  when  made  without 
kola  nuts  contains  2.25%  of    solid   matter.     When 
made     [1922]     with  kola  nuts,  it    contains    2.38% 
solid  matter,  the  remaining  being  alcohol  and  water. 
Merchandise  No.  5    consists   of   81%%  of   water, 
15.87%  of  alcohol.     These  percentages  are  by  weight. 
I  used  the  20%  alcohol  in  making  it  by  volume.     It 
contains  2.38%  of  solid  matter,  of  which  practically 
one-half  is  tannin  and  the  other  half  is  indefinable 
extractive.     It  also  contains  27/1000  of  a  per  cent  of 
caffeine,  that  is  .027.    If  27%  pounds  of  caffeine  were 
used  in  making  a  batch  of  this  kind  of  syrup,  1250 
gallons  of  this  syrup,  there  would  be  700  times  as 
much  caffeine  added  as  would  be  introduced  by  the 
caffeine  present  in  the  merchandise  No.  5  made  from 
the  kola  nuts;  .027  of  a  per  cent  of  caffeine  is  not 
an  appreciable  quantity  of  it.     This  would  amount 
in  percentages  to  3/10000  of  one  per  cent  of  caffeine 
gotten  from  the  kola  nuts  as  against  21/100  of  a  per; 
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cent  of  caffeine  added,  or  one  is  700  times  larger 
than  the  other.  I  was  simply  going  to  say  that  you 
would  have  to  drink  700  glasses  to  get  as  much 
caffeine  from  a  product  made  entirely  from  the  kola 
nuts  as  you  would  get  in  one  that  is  made  with  added 
caffeine.  Coca  leaves  when  they  have  been  extracted 
with  toluene  smell  spent,  and  they  smell  very  differ- 
ent from  the  original  coca  leaves.  They  have  lost 
their  odor  largely.  I  have  a  sample  of  those  here, 
a  bottle  (marked  Defendants'  Exhibit  No.  235)  con- 
tains coca  leaves  mixed  with  sawdust  which  have 
been  tracted  with  toluene.  The  purpose  of  using 
sawdust  in  the  extraction  of  coca  leaves  with  toluene 
is  to  separate  the  mass  so  that  the  extraction  is  more 
thorough.  Something  from  the  sawdust  is  extracted 
in  that  process.  In  the  latter  process  after  the 
toluene  process  is  finished  and  you  take  up  the  ex- 
traction of  the  exhausted  leaves  with  alcohol,  the 
alcohol  extracts  from  the  sawdust  half  as  much  ma- 
terial as  it  extracts  from  the  kola  nuts  and  1/6  as 
much  material  as  it  extracts  from  the  coca  leaves. 
That  material  which  is  extracted  from  the  sawdust 
is  a  small  amount  of  tannin  and  some  more  indefin- 
able extractive.  [1923]  I  made  an  analysis  of  coca 
leaves,  that  is,  a  formal  analysis  outside  of  this  prep- 
aration of  merchandise  No.  5,  and  found  that  the 
toluene  extracts  first  4.9%  of  material.  That  is  the 
figure  from  which  I  based  my  conclusion  that  the 
toluol  extracts  ^ix  times  as  much  other  material 
from  the  coca  leaves  than  the  cocaine  present.     It 
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should  be  more  nearly  eight  times,  but  six  times  is 
the  figure  I  gave.  After  the  toluol  has  extracted  4.9% 
of  material,  95%  alcohol    extracts  20.2%  of   other 
material,  and  then  after  that  boiling  water  will  ex- 
tract 15.3%  of  material,  so  that  the  total  extractive 
material  in  coca  leaves,  that  is  practically  everything 
in  it  excepting  the  woody  fibre,  celluous  extracts,  46% 
of  the  weight  of  the  leaves.     The  difference  in  ex- 
tracting power  of  95%  alcohol  and  this  dilute  20% 
solution  of  alcohol  that  is  used  in  extracting    and 
making  merchandise  No.  5  is  that  the  95%  alcohol  is 
a  very  much  more  thorough  extraction  medium.     It 
is  practically  pure  alcohol.     It  is  alcohol  that  is  used 
— generally  used  in  making  fluid  extracts  in  the  drug 
trade.     It  would  be  very  much  greater,  take  up  very 
much  more  material  than  the  20%.     If  you  wanted 
to  get  all  of  the  extractive  in  the  leaves  that  you  could 
get,  you  would  use    95%  alcohol.     When   you   had 
used  95%  alcohol,  you  w^ould  get  more  tannin  and 
you  would  get  more  indefinable  extractive  than  you 
would  get  when  you  only  used  20%  alcohol.     I  made 
a  determination  on  the  spent  residue  after  merchan- 
dise No.  5  has  been  made  from  them.     I  find  that 
95%  alcohol  still  takes  out  8.1%  of  material,  and 
that  after  that  boiling  water  still  takes  out  6.2%  of 
material,  so  that  there  is  still  left  in  the  leaves  14.3% 
of  the  extractive  matter  originally  present  or  1/3  of 
the  total  extractive  matter  originally  present.     In 
extracting  the  leaves  with  20%  alcohol    after    the 
toluene  extraction,  the  extract  which   you  got  from 
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that  and  an  infusion  of  fresh  coca  leaves,  in  one  case 
you  get  all  of  the  things  in  the  leaf  which  go  to  make 
up  the  taste,  and  in  the  other  case  you  have  nothing 
but  the  tannin     [1924]     and  the  extractive  matter 
which  contributes  practically  nothing  to  the  taste  if 
not  absolutely  nothing.     The  essential  things  as  far 
as  flavoring  is  concerned  are  the  essential  oils.     The 
tannin  goes  to  make  up  the  body  of  the  taste  just  as 
tannin  in  tea  goes  to  make  up  the  body  of  the  taste, 
but  the  individual  taste  is  made  up  by  the — is  con- 
tributed by  the  essential  oils.     I  tasted  merchandise 
No.  5.     I  can't  compare  it  with  any  other  substance. 
It  has  no  individual  taste.     It  tastes  like  so  much 
nondescript  vegetable  matter  which  has  been  treated 
with  20%  alcohol.     You  can  taste  the  alcohol.     You 
get  the  other  individual  taste  of  boiled  up    leaves. 
Merchandise   No.  5  has  not  got  any  body  to  it.     It 
is  practically  the  body  of  20%  alcohol.     There  is  only 
2.38%  of   solid  matter.     It  is  thin   just   like  20% 
alcohol.     The  rest  of   merchandise  No.  5  is  alcohol 
and  water.     If  in  making  merchandise  No.  5,  instead 
of  taking  the  exhausted  leaves  or  the  spent  leaves 
which  had  been  extracted   with   toluene,  I  had  ex- 
tracted fresh  leaf  from  the  alcohol,  or  in  other  words, 
if  it  were  made  with  fresh  coca  leaves  instead  of  spent 
coca  leaves,  you  still  get  a  dilute  merchandise.     It 
would  still  be  about  as  dilute  as  it  is,  but  you  would 
get  the  flavor.     You  would  get  a  bouquet.     That  is, 
it  tastes  like  coca  leaves.    If  you  take  the  fresh  leaf, 
you  would  get  alkaloids.     If  sixteen  gallons  of  mer- 
chandise No.  5  were  used  in  making  1250  gallons  of 
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coca-cola  syrup,  the  per  cent  of  merchandise  No.  5 
in  the  syrup  by  volume  amounts  to  something  less 
than  2%  ;  by  weight  it  figures  exactly  1% — one  part 
per  hundred  by  weight.  In  common  chemical  re- 
sults, generally  speaking,  weights  are  used,  because 
you  can  handle  weights.  You  are  handling  quantity 
there,  so  in  my  figures  that  I  am  giving  you  I  am 
referring  to  percentages  by  weight  almost  entirely. 
That  is  now — to  every  hundred  pounds  of  syrup, 
there  is  one  pound  of  merchandise  No.  5.  The  solid 
matter  contributed  by  merchandise  [1925]  No.  5 
to  a  hundred  pounds  of  syrup  is  .002%  by  weight. 
That  does  not  contain  any  of  the  essential  oils  or 
other  flavoring  material,  the  bouquet,  or  either  coca 
leaves,  kola  nuts  or  acids.  I  have  shown  that  that 
consists  approximately  of  one-half  tannin,  one-half 
of  indefinable  extractive  material.  The  indefinable 
material  has  the  taste — just  like  the  taste — straw 
would  have  if  you  boiled  it  up  in  water.  It  has  no 
character. 

Q.  Has  it  any  physiological  properties  ^, 

Mr.  HIRSCH. — I  object  to  that,  your  Honor. 
The  question  is :  Has  it  any  physiological  properties? 

The  COURT. — Objection  sustained. 

The  physiological  properties  of  a  product  are  the 
action  of  the  product  on  the  human  system,  I  would 
say.  This  indefinable  substance  is  of  the  nature  of 
sugar  or  starch  or  gum  arable.  It  consists  largely, 
chemically  speaking,  of  carbohydrates,  and  it  has  the 
same  physiological  effect  as  so  much  sugar  would 
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have.  It  has  that  much  food  value,  but  no  drug 
value.  I  am  not  qualified  to  speak  and  testify  as  to 
the  physiological  effects  of  this  product  we  are  speak- 
ing of  as  an  expert  physiological  chemist,  but  as  a 
general  chemist  who  has  constantly  analyzed  drugs 
and  referring  to  the  effect  of  drugs  or  the  dose  of 
drugs  I  think  I  am  saying  just  what  a  physiological 
chemist  would  say. 

Mr.  HIESCH. — I  object  to  that,  your  Honor.  He 
thinks  he  is  saying  just  what  a  physiological  chemist 
w^ould  say. 

The  COURT. — The  objection  sustained.  You  may 
qualify  him  if  you  so  desire. 

The  taste  of  a  substance  is  a  physiological  attribute 
of  that  substance  in  a  sense.  The  specific  gravity  is 
not  a  physiological  attribute  of  a  substance  in  the 
strict  sense  of  the  word.  The  flavor  or  aroma  of  a 
substance  is  a  common  physiological  property;  that 
is,  a  physiological  property  which  is  common  to  most 
everybody.  It  does  not  require  a  physiological 
chemist  to  determine  the  taste,  flavor  or  aroma  of 
an  article.  It  requires  [1926]  a  chemist  that  has 
had  some  experience  in  testing  tastes  and  flavors  and 
aromas. 

Q.  Doctor,  state  whether  or  not  the  flavoring  ca- 
pacity that  this  remaining  extractive  you  speak  of — 
the  quantity  of  it  that  enters  into  coca-cola  syrup — 
could  possibly  flavor  or  modify  its  flavor  to  any  ap- 
preciable extent. 

Mr.  HIRSCH. — I  object  to  that,  your  Honor.     I 
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have  no  objection  now  to  this  witness  saying  from  his 
experience  but  for  him  to  come  up  here  and  try  to 
testify  as  to  what  effect  this  might  have  on  the  flavor 
as  an  expert  tester,  I  don't  think  he  is  qualified  to  do 
it.  He  can  say  outright  what  effect  it  has  on  him. 
The  question  of  taste  is  a  question  of  personality. 
He  can  say  as  far  as  he  is  concerned  it  has  that 
effect. 

The  COURT. — Objection  overruled. 

Mr.  HIRSCH. — Exception,  your  Honor,  please. 

By  limiting  the  answer  to  a  question  of  fact,  I  have 
added  ten  times  the  amount  of  merchandise  No.  5  to 
Coca-Cola  syrup  than  there  is  ordinarily  present  in 
it,  and  I  find  that  the  introduction  of  this  amount 
of  merchandise  No.  5,  which  amounts  to  increasing 
the  merchandise  No.  5  by  1000%,  has  no  effect  what- 
ever to  me  on  the  taste  of  the  syrup  with  the  excep- 
tion that  it  makes  it  slightly  less  sweet  and  a  little 
less  sour,  because  it  has  diluted  the  syrup  to  some 
extent,  but  it  has  not  changed  the  flavor  of  the  syrup 
in  the  least.  A  bottle  (marked  Defendants'  Exhibit 
No.  236)  is  original  Coca-Cola  syrup  which  I  pur- 
chased from  a  wholesale  drug  house  in  St.  Louis  in 
its  original  container.  A  bottle  (marked  Defend- 
ants' Exhibit  No.  237)  is  the  same  Coca-Cola  syrup 
to  which  I  have  added  ten  times  the  amount  of  mer- 
chandise No.  5  which  it  ordinarily  contains.  I 
stated  that  the  syrup  was  a  little  less  sweet  and  a 
little  less  sour,  which  is  due  to  the  dilution — slight 
dilution— of  the  syrup.     The  gravity  of  the  syrup  is 
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reduced  slightly  by  the  introduction  of  this  thinner 
[1927]  material.  It  is  reduced  from  1.26  down  to 
1.23.  I  could  not  detect  any  characteristic  flavor  of 
the  coca  in  the  second  sample,  exhibit  No.  236.  It 
brought  out  nothing.  It  added  nothing  in  the  taste 
of  the  original  syrup  whatever.  The  effect  of  adding 
to  Coca-Cola  syrup  ten  times  the  quantity  of  mer- 
chandise No.  5  that  actually  enters  into  it  of  water 
w^ould  have  the  same  effect.  It  would  dilute  it  that 
much.  That  is  the  only  difference  I  noticed.  The 
percentage  of  solid  matter  in  merchandise  No.  5  as 
compared  with  the  percentage  of  other  solid  matters 
in  Coca-Cola  syrup,  I  will  only  give  round  numbers, 
so  that  it  will  not  be  necessary  to  carry  them  out. 
There  is  2500  times  as  much  sugar ;  there  is  60  times 
as  much  caramel ;  there  is  210  times  as  much  caffeine ; 
there  is  60  times  as  much  glycerine ;  there  is  20  times 
as  much  phosphoric  acid;  there  is  20  times  as  much 
of  other  flavoring  matter ;  there  is  30  times  as  much 
lime  juice  and  there  is  2,000  times  as  much  water. 
Those  are  all  in  round  numbers.  Caffeine  tastes 
strong.  Caffeine  has  a  bitter  taste  and  has  a  stronger 
taste  than  the  solid  matter  in  merchandise  No.  5.  I 
cannot  distinguish  the  caffeine  in  Coca-Cola  syrup. 
The  taste  of  Coca-Cola  in  my  opinion  is  principally 
due  to  lime  juice  or  the  taste  of  limes,  besides,  of 
course,  the  sweetness  of  the  syrup  and  the  sourness 
of  the  phosphoric  acid.  If  you  would  make  up  a 
glass  Coca-Cola,  using  say  V-^  ounces  of  Coca-Cola 
syrup,  there  would  be  65614,  grains  of  total  matter, 
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including  271.55  grains  of  water,  and  386  grains  of 
solid  matter.  The  solid  matter  of  merchandise  No. 
5  in  1%  ounces  of  Coca-Cola  syrup  is  .13  of  one  grain. 
I  have  made  twelve  determinations  of  specific  grav- 
ity and  twelve  samples  of  Coca-Cola  syrup  purchased 
from  twelve  different  St.  Louis  drug-stores.  I  was 
present  when  these  samples  were  purchased.  They 
were  drawn  from  the  bottle,  the  gallon  jug  where  we 
could  get  them  and  in  one  or  two  cases  they  were 
drawn  from  the  keg,  I  believe.  On  the  keg  was  the 
Coca-Cola  label.     [1928] 

Mr.  HIRSCH. — We  will  make  this  objection. 
There  is  absolutely  no  identification  here  that  he  has 
analyzed  Coca-Cola  at  all.  He  says  he  got  it  from 
twelve  drug-stores  and  they  drew  it  from  a  gallon 
bottle,  and  sometimes  from  a  keg,  and  it  had  a  Coca- 
Cola  label  on  it.  I  cannot  conceive  that  it  is  a  proper 
identification.  I  do  not  know  what  was  put  in  that 
bottle  or  what  was  put  in  that  keg.  He  could  have 
gotten  an  original  package  of  it  from  the  Coca-Cola 
company,  or  had  the  dealer  order  an  original 
package. 

The  COURT. — Do  you  think  the  defendants 
should  apply  direct  to  the  Coca-Cola  company  for 
such  as  they  bought  to  analyze  ? 

Mr.  HIRSCH.— They  do  not  have  to  do  that. 
This  gentleman  here  is  acquainted  with  the  two 
wholesale  drug-houses  in  St.  Louis,  but  he  goes  out 
indiscriminately  for  samples.  Now,  it  might  have 
been  or  it  might  not  have  been.     I  don't  know. 
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The  COURT.— Repeat  your  statement  as  to  where 
you  got  the  several  samples  of  Coca-Cola. 

I  bought  them  at  random  from  twelve  different 
retail  drug-stores  in  St.  Louis.  One  of  them  I  pur- 
chased from  the  Merrell  Drug  Company.  I  did  not 
purchase  them  all  from  the  same  place,  because  that 
would  give  me  no  information.  I  was  trying  to 
make  a  statistical  study  of  specific  gravity  and  I  took 
every  precaution  that  I  could  reasonably  take.  I 
went  to  friends.  I  had  accounts  with  over  a  hun- 
dred retail  druggists  in  St.  Louis,  customers  of  mine 
I  sell,  and  I  know  them  personally,  and  I  told  them, 
**Now,  I  want  the  real  stuff,"  and  I  left  it  to  their 
honor  to  give  me  the  real  stuff,  but  the  packages  were 
all  broken  in  the  case  of  the  retail  druggists.  The 
package  was  unbroken  in  the  case  of  the  wholesale 
druggists.  They  didn't  have  any  previous  warning 
of  my  approach  w^hen  I  went  there.  They  could  not 
have  substituted  something  else.  I  said,  ^^I  wanted 
to  get  a  sample  of  a  few  ounces  of  Coca-Cola  syrup 
from  you.  I  am  making  some  tests."  They  know  I 
have  a  laboratory  in  St.  Louis,  and  they  know  the 
business  I  am  in.  There  wasn't  any  objection  raised 
in  [1929]  any  case.  I  offered  to  pay  them  for  it. 
The  COURT. — Objection  overruled. 
Mr.  HIRSCH.— Exception. 

The  lowest  result  I  got  was  1.2398  and  the  highest 
result  I  got  was  1.2689.  Outside  of  the  low  result, 
the  rest  of  the  results  ran  between  1.2603  and  1.2689 
or  in  round  numbers  between  1.26  and  1.27.     Those 
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igravities  were  made  at  a  temperature  of  26  degrees 
a  centigrade.  I  have  made  test  of  the  tannin  in  coca 
leaves  and  other  tannins  to  determine  how  they  act 
with  these  four  reagents  of  iron  chloride,  lead  ace- 
tate, cinchonine  sulphate  and  gelatine  that  Dr.  Ful- 
ler used  in  making  his  tests.  I  have  read  Dr.  Ful- 
ler's testimony  as  to  how  he  made  those  tests.  I 
pursued  the  method  adopted  by  Dr.  Fuller  and  testi- 
fied to  by  Dr.  Fuller  in  every  detail  where  he  gave 
details.  Where  he  did  not  give  details,  such  as 
strength  of  solutions,  I  used  the  Pharmacopoeia 
strengths.  These  tests  were  made,  your  Honor,  to 
give  me  some  information  as  to  the  logic  of  these 
tests  in  identifying  the  tannin  which  comes  from  the 
coca  and  the  tannin  which  comes  from  kola  as  sub- 
stances of  an  individual  or  distinct  character  or 
whether  these  tests  are  simply  very  general  tests 
which  apply  more  or  less  to  all  vegetable  substances 
containing  tannin.  The  tests  look  rather  imposing 
on  the  face  of  them  but  they  are  really  very  simple. 
They  are  all  tests  where  some  reagent  is  added  to  a 
solution  of  the  tannin,  which  is  prepared  from  the 
coca  leaf  or  the  kola  nut,  as  the  case  may  be,  and 
where  some  colors  are  produced  which  serve  to  iden- 
tify the  substance  as  tannin  and  perhaps  to  identify 
them  as  some  particular  tannin.  Now,  I  first  took 
<?oca  leaves  and  made  an  infusion  of  them  with  water, 
boiled  them  with  water,  and  made  an  infusion  some- 
thing like  tea  infusion  and  then  I  extracted  that  in- 
fusion with  ethyl  acetate,  which  is  a  chemical  used 
by  Dr.  Fuller  in  separating  tannins  from  Coca-Cola 
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syrup.  The  thyl  acetate  tends  to  separate  the  tan- 
nin from  the  balance  of  the  syrup  or  from  the  other 
things  present  in  the  coca  leaves.  .[l^'SO]  Of 
course,  Coca-Cola  syrup  has  a  very  large  percentage 
of  sugar  and  we  are  looking  for  something  here 
which  exists  only  in  a  very  fragmentary  or  minute 
amount  and  this  ethyl  acetate  test  is  designed  to 
separate  the  tannin  once  for  all  and  then  make  some 
tests  on  it  to  disinguish  it.  There  are  four  tests 
mentioned  in  individualizing  or  attempting  to  in- 
dividualize ordinary  tannin.  The  first  test  is  where 
a  solution  of  ferrochloride  is  added.  Iron  salts, 
generally,  when  treated  with  tannic  acid^  produce 
dark  colored  substances.  This  is  the  principal  made 
use  of  in  making  ink,  for  instance,  which  is  a  pre- 
paration made  from  tannin  substance  and  iron  solu- 
tions. Tannins  generally  give  dark  green,  brown; 
dark  blue  colors.  It  is  a  general  test  for  tannin. 
The  question  remains  whether  we  can  find  a  particu- 
lar tannin  with  it.  Of  course,  I  have  mentioned 
these  different  colors,  dark  green,  dark  blue  and 
brown,  and  it  is  true  that  the  tannin  in  some  particu- 
llar  plant  will  give  either  one  or  the  other  of  these 
colors.  For  instance,  here  is  an  infusion  of  kola 
nuts  extracted  with  ethyl  acetate.  Exhibit  No.  237 
I  treated  with  ferrochloride.  The  result  is, — I 
would  call  it  a  dark  brownish — greenish  brown,  the 
brown  predominating.  Another  test  which  is  used 
in  the  treatment  of  tannin  substances  is  lead  acetate. 
Acetated  lead  is  a  substance  which  precipitates  all 
tannins  without  exception.     If  you  want  to  separate 


vs.  The  Coca-Cola  Company,  2483 

(Testimony  of  J.  J.  Kessler.y 

tannins  as  a  whole  from  their  chemical  bodies,  you 
use  lead  acetate.  It  is  true  that  you  get  different 
colored  precipitates,  either  you  get  pure  white  pre- 
cipitates, you  get  yellow  colored  precipitates  or  you 
get  brownish  precipitates  or  brownish  yellow  or  yel- 
lowish brown.  Sometimes,  where  you  get  a  white 
precipitate  to  begin  with,  it  will  turn  yellow  on  ex- 
posure to  the  air.  I  have  here  a  solution  of  pure 
tannic  acid  which  has  been  treated  with  lead  acetate 
and  which  came  down  as  white  precipitate.  We  will 
call  that  exhibit  238.  It  has  since  turned  ,[19'31] 
yellow  on  exposure  to  the  light.  The  tannin  in  kola 
nuts  or  I  started — I  started  wdth  kola  infusion — 
bottle  marked  Defendants'  Exhibit  No.  239  is  the 
bottle  that  I  have  just  referred  to  and  the  color  of 
the  substance  I  have  just  described.  Exhibit  230!  is 
an  infusion  of  kola  nuts.  It  has  not  been  treated 
with  ethyl  acetate.  When  the  kola  nuts  are  so 
treated,  the  precipitate  is  very  much  less  in  extent. 
You  can  see  a  thin  layer  of  it  lying  between  the  water 
— ^water  layer  on  the  bottom  and  the  ethyl  acetate 
layer  on  the  top.  It  is  slight  but  yellowish  brown. 
The  ethyl  acetate  method  of  extraction  is  a  very  im- 
perfect method.  These  tannins  are  soluble  in  water 
and  so  is  the  ethyl  acetate  soluble  in  water  to  some 
slight  extent.  The  tannins  are  also  soluble  in  ethyl 
acetate  so  that  you  can  say  that  it  is  only  there  to  a 
very  infinitesimal  amount  to  begin  with,  but  that  it  is 
almost  impossible  of  research  to  find  them  at  all  by 
this  method.  In  my  method  I  used  very  large  quan- 
tities of  ethyl  acetate  and  relatively  small  quantities 
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\of  syrup,  so  that  I  had  lots  of  room  you  may  say  for 
ithe  tannins  to  go  into,  and  that  is  the  reason  I  think 
I  got  these  definite  tests.  A  bottle  marked  Defend- 
ants' Exhibit  240  is  an  infusion  of  kola  nuts  which 
'has  been  extracted  with  ethyl  acetate  and  afterwards 
[with  a  solution  of  lead  acetate.  A  third  test  is  by 
the  use  of  cinchonine  sulphate,  which  is  an  alkaloid 
substance  allied  to  quinine  and  some  tannins,  giving 
'an  insoluble  precipitate  or  tannate  of  the  alkaloids. 
A  good  many  alkaloids  are  present  in  plants  in  com- 
']3ination  with  tannic  acid.  Now,  in  the  case  of  this 
test,  we  did  not  have  different  colors  to  deal  with. 
We  have  sometimes  an  absence  of  a  precipitate,  that 
is,  you  either  get  a  white  precipitate  with  cinchonine 
sulphate  or  else  you  don't  get  any.  No.  241  is  a  test 
made  with  an  infusion  of  kola  nuts  which  has  been 
extracted  with  ethyl  acetate  and  finally  treated  with 
a  solution  of  cinchonine  sulphate.  Very  little,  if 
any,  precipitate.  It  is  somewhat  turbid  when  I 
shake  it  up.  .[19'32]  It  is  due  to  the  amyl  acetate 
in  the  water,  which  does  not  mix  and  they  all  sepa- 
rate very  shortly.  The  fourth  test  is  the  treatment 
of  the  tannin  substance  with  a  gelatine  solution.  A 
great  many  tannins  render  gelatine  insoluble,  and 
this  fact  is  made  use  of  in  the  tanning  industry. 
When  a  hide  is  treated  with  tannin  it  is  for  the  pur- 
pose of  rendering  these  gelatine-like  substances  in- 
soluble, making  the  hide  tough  and  more  impervious 
to  water.  It  is  a  general  method  applied  for  tan- 
nins. In  this  way  you  either  get  an  insoluble  sub- 
stance or  else  you  don't.     This  gives  a  negative  re- 
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suit  with  some  tannins  and  so  it  is  not  characteristic 
with  all  tannins  like  the  lead  acetate,  which  alwavs 
gives  a  precipitate.  Now,  here  we  have  four  tests 
for  tannins  and  we  see  that  while  any  one  of  these 
tests  may  not  serve  to  individualize  the  tannin,  yet 
when  you  use  all  four  of  them,  it  serves  to  distin- 
guish without  doubt  that  there  is  some  particular 
Itannin  present.  Here  is  a  bottle  of  merchandise  No. 
6  which  we  will  call  exhibit  No.  242.  It  has  been 
treated  with  test  No.  1  and  gives  a  brown  color. 
Test  No.  1  is  called  the  ferrochloride  test.  Here  is 
merchandise  No.  5  (No.  243)  which  has  been  treated 
with  lead  acetate.  That  is  test  No.  2.  We  tried  to 
use  the  same  numbers  that  Dr.  Fuller  used.  I  think 
they  are  correct.  That  gives  a  yellowish  precipitate. 
The  cinchonine  sulphate  test  on  merchandise  No.  5 
(Exhibit  244)  gives  no  precipitate  and  the  gelatine 
test  with  merchandise  No.  5  gives  a  white  precipi- 
tate. (Exhibit  245.)  If  I  had  used,  I  might  state, 
different  quantities  of  merchandise  No.  5  or  the 
ethyl  acetate  that  I  did  use  in  making  those  particu- 
lar tests,  I  would  get  darker  colors — I  will  get  some 
precipitate — so  that  the  intensity  of  the  color  or  the 
amount  of  the  precipitate  is  hardly  any  criterion  in 
this  case.  It  simply  means  I  have  got  less  of  that 
stuff  in  there.  Ethyl  acetate  extracts  tannin  imper- 
fectly to  begin  with.  That  is,  I  made,  for  instance — 
I  made  an  ethyl  acetate  extract  of  pure  tannin — 
tannic  acid —  .[1933]  and  only  perhaps  one-third 
of  the  tannic  acid  would  be  in  the  solution  of  the 
ethyl  acetate  on  one  extraction.     So  that  I  would 
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have  to  use  relatively  large  amounts  of  ethyl  acetate 
and  a  good  many  extractions  to  get  enough  substance 
out  of  these  things  to  make  a  test.  That  is  particu- 
larly true  of  syrups.  Of  course,  in  the  case  of  an 
infusion  you  are  dealing  with  relatively  tremendous 
amounts  of  material — materials  that  are  a  thousand 
times  or  more  in  amounts  than  the  tannin  for  in- 
stance in  Coca-Cola  syrup.  I  followed  the  direction 
given.  I  also  followed  Dr.  Casperi.  Dr.  Casperi 
differs  from  Dr.  Fuller  in  that  he  evaporates  his 
ethyl  acetate  down  to  dryness  and  takes  it  up  with 
water.  It  is  a  little  more  thorough  but  still  I  have 
found  that  it  is  more  tedious.  Dr.  Casperi 's  method 
overcomes  any  objection  that  might  be  raised  that 
ethyl  acetate  takes  something  else  up  besides  tan- 
nin, but  I  found  I  got  about  the  same  results  after 
taking  it  down  to  dryness,  so  I  used  the  ethyl  acetate 
and  Dr.  Puller  uses  that.  Here  is  an  infusion  of 
coca  leaves.  This  is  Exhibit  246,  which  has  been 
tested  with  ferric  chloride  and  it  gives  the  same 
brown  color  which  merchandise  No.  5  gives.  Of 
course,  there  are  coca  leaves  used  in  making — I 
made  the  merchandise  No.  5  there  myself.  This 
merchandise  No.  5  that  I  am  showing  I  made  myself 
from  coca  leaves.  And  here  is  the  lead  acetate  test 
of  coca  leaves.  This  is  Exhibit  247.  That  is  yellow 
and  more  prominent.  Here  is  test  No.  3  of  coca 
leaves,  which  has  practically  none.  This  is  Exhibit 
No.  248.  And  here  is  test — the  gelatine  test  of  coca 
leaves,  which  shows  a  precipitate.  Exhibit  No.  249. 
That  is  test  No.  4.     To  that  extent  therefore  these 
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two  tests  coincide.  Now,  the  question  arises,  does 
that  prove  that  there  are  coca  leaves  present  in  mer- 
chandise No.  5  ?  Does  it  prove  that  when  you  make 
a  simple  test  like  this — does  it  prove  that  there  are 
coca  traces  in  that  thing  that  you  are  testing?  Well, 
I  have  taken  an  infusion  of  mullein  leaves,  (Exhibit 
250)  which  is  an  entirely  different  plant  [1934] 
substance  than  coca  and  I  get  the  brown  color  with 
the  ferrochloride.  I  get  a  yellowish  precipitate  with 
the  lead  acetate.  (Exhibit  251.)  I  get  no  precipi- 
tate with  cinchonine  sulphate.  (Exhibit  252.)  And 
I  get  the  precipitate  with  gelatine.  (Exhibit  253.) 
I  have  done  the  same  thing  with  senna  leaves. 
Senna  leaves  contain  a  yellow  pigmentary  substance 
which  colors  these  solutions,  but  the  nature  of  the 
tests,  the  results  of  the  tests  are  practically  the  same. 
Now,  I  wish  to  state  to  the  Court  that  I  picked  these 
tw^o  substances  out  at  random,  predicting  that  they 
would  show  these  tests  in  my  own  mind,  and  my  rea- 
soning was  this ;  I  found  that  coffee  gives  instead  of 
a  yellow  precipitate  with  lead  acetate  it  gives  a 
brownish  precipitate.  That  is  (Exhibit  254.)  And 
the  tea  gives  a  brown  precipitate  in  which  there  is 
practically  no  yellow.  That  tea  is  exhibit  255.  Kola 
nuts  give  a  precipitate  which  is  quite  brown.  It  is 
not  that  distinctive  yellow,  and  up  to  that  time  coca 
leaves  had  been  the  only  test  which  gave  me  the  yel- 
low color  with  lead  acetate,  and  it  occurred  to  me 
that  if  I  would  test  a  yellow  colored  leaf  I  would 
get  a  yellow  test  of  it;  I  would  choose  a  brown 
colored  leaf — I  had  gotten  a  brown  colored  test  in 
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two  cases  in  which  I  had  used  brownish  substances 
because  the  tea,  there,  hasn't  that  yellowish  tinge. 
It  has  more  of  a  brownish  tinge ;  so  I  chose  these  two 
substances  at  random  and  I  got  this,  a  common  test 
that  I  got  with  coca  leaves.  The  kola  nuts  give  a 
Jittle  different  precipitate.  That  is,  we  don't  get 
that  yellow  you  get  with  the  lead  acetate.  It  is  more 
of  the  brown.  Defendants'  Exhibit  No.  256  is  an 
infusion  of  senna  leaves  with  ethyl  acetate  and  ferric 
chloride.  Defendants'  Exhibit  No.  257  is  an  infu- 
sion of  senna  leaves  extracted  with  ethyl  acetate  and 
treated  with  lead  acetate.  Defendants'  Exhibit  258 
is  an  infusion  of  senna  leaves  extracted  with  ethyl 
acetate  and  treated  with  cinchonine  sulphate.  De- 
fendants' Exhibit  256  is  an  infusion  of  senna  leaves 
extracted  with  ethyl  acetate  and  treated  with  gela- 
tine. [I&35]  Now,  I  also  tested  a  sample  of  Koke 
syrup  and  I  got  practically  the  same  tests  that  I  got 
with  Coca-Cola  syrup.  That  is,  I  got  a  yellowish 
brown  with  f errochloride  and  I  got  a  very  light  yel- 
low with  lead  acetate.  That  looks  more  white  than 
it  does  yellow,  the  test  which  I  got  with  Coca-Cola. 
You  have  to  draw  on  your  imagination  in  both  cases 
to  see  the  yellow  in  them.  I  think  if  I  had  had 
larger  quantities  of  material  in  there  that  I  would 
get  a  yellow  color  in  both  cases.  I  did  get  it  from 
the  coca  leaves  and  I  had  much  larger  quantities  to 
work  with  and  with  the  Koke  syrup  with  gelatine  I 
got  the  precipitate. 

The  COURT.— Why  not  say  these  four  bottles  are 
marked  blank  blank? 
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Mr.  LITTLETON.— The  only  reason— I  wanted 
to  be  certain  that  the  record,  there,  would  identify 
and  so  took  them  one  at  a  time.  Defendant's  Ex- 
hibit 260  is  Koke  syrup  extracted  with  ethyl  acetate 
and  treated  with  a  solution  of  ferrochloride.  De- 
fendant's Exhibit  261  is  Coca-Cola  syrup  extracted 
wdth  ethyl  acetate  and  then  treated  with  a  solution 
of  lead  acetate.  Defendant's  Exhibit  262  is  Koke 
syrup  extracted  w4th  ethyl  acetate  and  treated  with 
cinchonine  sulphate.  Defendant's  Exhibit  263  is 
Koke  syrup  extracted  with  ethyl  acetate  and  treated 
with  a  gelatine  solution.  Defendant's  Exhibit  No. 
264  is  Coca-Cola  syrup  extracted  with  ethyl  acetate 
and  treated  with  ferrochloride.  Defendant's  Ex- 
hibit 265  is  Coca-Cola  syrup  extracted  with  ethyl 
acetate  and  treated  with  lead  acetate.  Defendant's 
Exhibit  266  is  Coca-Cola  syrup  extracted  with  ethyl 
acetate  and  treated  with  cinchonine  sulphate.  De- 
fendant's Exhibit  267  is  Coca-Cola  syrup  extracted 
.with  ethyl  acetate  and  treated  with  gelantine  solu- 
tion. Now,  the  conclusion  which  I  draw  from  these 
tests  is  that  while  you  get  in  coca  leaves  in  a  series  of 
four  tests  of  these  four  reagents  that  these  tests  are 
aiot  peculiar  to  coca  leaves  and  do  not  serve  to  estab- 
lish the  fact  that  coca  is  present  in  any  substance 
w^hich  you  might  examine  when  tests  were  done. 
[1836]  They  serve  to  establish  the  fact  that  the 
tannin  from  coca  leaves  has  any  different  properties 
or  any  individuality  from  numerous  other  sub- 
stances. Every  plant  substance  in  the  world  which 
has  green  coloring  matter  in  it  contains  tannin. 
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These  tests  are  general  and  are  not  particular.  I 
wish  also  to  say  that  I  have  not  tested  any  leaves 
which  I  haven't  brought  along  with  me.  That  is,  I 
got  the  coca  tests  in  the  two  samples  that  I  made. 
That  is,  in  the  mullein  and  in  the  senna,  and  I  have 
no  doubt  I  would  get  the  same  tests  as  this  with  other 
leaves  if  I  was  to  test  them.  Defendant's  Exhibit 
268  is  an  infusion  of  kola  nuts  extracted  with  ethyl 
acetate  and  treated  with  ferrochloride. 

Mr.  LITTLETON.— I  now  tender  and  offer  in 
evidence  defendants'  Exhibits  Nos.  232  to  268  in- 
clusiA^e,  offered  in  evidence  on  behalf  of  the  defend- 
ants in  the  above  styled  case.  If  a  syrup  of  this  char- 
acter is  fermented,  I  don't  know  that  it  indicates  any- 
thing except  that  it  is  fermented.  It  would  depend 
on  the  percentage  of  sugar.  If  I  found  a  sample 
which  had  a  gravity  of  1.23,  which  corresponds  to 
about  50%  of  sugar,  I  would  infer  that  the  sugar 
had  been  destroyed  by  the  fermentation  rather  than 
that  the  fermentation  had  resulted  from  low  sugar 
percentage,  because  the  difference  between  two 
syrups  of  1.26  and  1.23  amounts  to  nothing  as  far 
as  tendency  to  ferment  is  concerned.  This  3%  of 
cocaine  in  the  coca  leaf  after  it  was  extracted  ac- 
cording to  the  process  detailed  by  Dr.  Casperi  in 
merchandise  No.  5,  if  the  leaf  is  treated  with  a  20% 
alcohol  to  complete  the  process  of  making  merchan- 
dise No.  5,  would  be  extracted  bv  the  alcohol.  That 
would  enter  into  merchandise  No.  5.  From  my 
analysis  of  merchandise  No.  5  or  Coca-Cola  syrup, 
the  presence  of  whatever  there  is  in  Coca-Cola  syrup 
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in  the  quantity  that  it  is  from  the  coca  leaf  would 
have  no  appreciable  effect  one  way  or  the  other  upon 
the  taste,  flavor  or  aroma  of  the  beverage.  In  my 
[1937]  opinion,  it  would  have  absolutely  none. 
The  same  is  true  of  the  kola  nut.  The  tannin  in  mer- 
chandise No.  5  compared  with  the  caffeine  in  mer- 
chandise No.  5 — well,  you  could  distinguish  the  tan- 
nin more  than  the  caffeine  because  there  is  a  lot  more 
of  it,  that  is,  comparing  it  with  the  caffeine  that  is  in 
merchandise  No.  5.  The  tannins  that  are  in  mer- 
chandise No.  5  could  come  and  undoubtedly  do  come 
from  the  kola,  the  coca  and  the  sawdust.  I  have 
gotten  reactions  for  tannin  in  white  California  wine. 
There  is  very  many  more  times  of  caffeine  in  the 
Coca-Cola  syrup  than  there  is  of  tannin.  Now, 
caffeine  and  tannin  both  taste  something  alike — both 
taste  something  like  quinine,  but  you  can't  taste — 
you  can't  taste  the  caffeine  in  Cola-Cola  syrup  and 
you  can't  taste  the  tannin.  I  guess  that  is  about  all 
the  tests  that  I  made  at  this  time. 

Q.  Doctor,  what  conclusion  did  you  draw  as  the  re- 
sult of  your  analysis  of  Coca-Cola  syrup  and  the 
quantity  of  whatever  extractive  there  may  be  there 
(from  the  coca  leaf  and  the  kola  nut — what  conclu- 
sion from  what  do  you  draw  as  to  the  value  of  the 
presence  of  this  merchandise  No.  5  in  Coca-Cola 
syrup,  if  any  ? 

A.  I  can't  see  that  it  has  any  value  whatsoever. 
In  my  opinion,  it  has  no  value  whatever  either  from 
a  flavoring  or  condiment  standpoint,  nor  does  it 
serve  the  purpose  of  adding  anything  to  any  extent 
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whatever  which  could  have  any  purpose  or  effect. 
I  don't  say  purpose  but  which  could  have  any  effect. 
Simple  syrup  is  syrup  made  of  water  and  sugar.  If 
Coca-Cola  syrup  had  added  to  it  simple  syrup,  the 
taste  of  the  syrup  would  be  changed.  It  would 
bring  out  the  element  of  the  sweetness  in  the  syrup. 
Caramel  coloring  is  a  coloring  matter  that  is  made 
from  sugar  by  heating  the  sugar  to  a  high  tempera- 
ture until  it  begins  to  color.  It  is  not  sugar  any 
more,  and  no  one  knows  exactly  what  it  is,  but  it  is  a 
brown  coloring  substance  made  from  sugar.  It  has 
a  [1938]  sort  of  burnt  taste.  The  proportion  of 
caramel  coloring  in  Coca-Cola  syrup  as  compared 
with  merchandise — solids  of  merchandise  No.  5 
must  be  very  much  more.  I  can't  give  you  any 
quantity  figures,  but  the  coloring  of  merchandise  No. 
5  is  entirely  insignificant  compared  with  the  coloring 
of  the  caramel.  Defendants'  Exhibit  268  is  an  infu- 
sion of  sawdust.  It  is  made  from  the  sawdust  which 
I  used  in  preparing  merchandise  No.  5.  The  infu- 
sion has  afterwards  been  treated  with  lead  acetate. 
It  is  a  yellowish  white  color.  It  has  changed 
slightly  in  the  last  week.  The  tendency  of  all  these 
whitish  precipitates  of  tannin  is  to  color  slightly  on 
standing.  A  bottle  marked  Defendants'  Exhibit 
270  is  an  infusion  of  tannic  acid  which  has  been 
treated  with  iron  chloride.  I  would  call  that  a  dirty, 
dark  green  color. 

Mr.  LITTLETON.— I  wish  also  to  offer   in   evi- 
dence Exhibits  269  and  270. 
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Cross-examination. 
Different  shades  of  color  can  be  produced  by  differ- 
ent   amounts  of  caramel  used.     You  can  produce 
almost  any  shade.     Caramel  is  used  for  the  purpose 
of  coloring  very  generally.     I  do  not  recall  that  it  is 
used  for  any  other   purpose.     These  tannin  tests — 
the  reaction  is  delicate  in  the  sense  that  you  will  get 
something  with  a  very  minute  quantity,  but  yet  you 
have — for  that  very  reason,  if  you  have  any  consider- 
able quantity  of  tannin,  you  will  get  enormous  preci- 
pitates.    The  yellow  that  came  from  test  No.  2 — you 
could  see  it  was  there.     It  was  not  as  strong  as  in  the 
case  of  the  infusion,  of  course.     It  is  not  heavy  in^ 
the  sense  as  it  is  in  the  case  of  infusions.     They  were 
about  the  same.     There  is  slight  immaterial  differ- 
ences.    In  the  case  of  the  infusions  they   are   very 
heavy.     The  precipitates  are  very  heavy.     Teas  are 
very  heavy.     Referring  to  Exhibits    261    and    265, 
this  is  a  case  of  tea  infusion.     I  would  say  it  is  very 
pronounced.     I  don't  know  that  the  infusion  of  coca 
leaves  is  in  evidence.     [1939]     The  original  infusion 
is  very  heavy.     After  I  made  the  ethyl  acetate  ex- 
traction, it  w^as  very  much  lighter  because  the  ethyl 
acetate  takes  out  very  little  of  the  original  tannin. 
The  coca  leaf  is  similar  to  the  tea  leaf  in  size  and 
color  in  a  general  way.     I  have  never  seen  tea  leaves 
that  are  used  in  making  caffeine.    Tea  leaves  that  are 
exhausted  for  making  caffeine  are  not  necessarily  ex- 
hausted in  the  sense  that  they  have  had  things  taken 
from  them.     They  are  just  sweepings  and  not  mate- 
rial  that  has   been  boiled  at  one  time  or  been  ex- 
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hausted  in  the  sense  of  extracting  anything  from 
them.  I  do  not  know  the  method  used  in  extracting 
caffeine  from  tea  leaves,  in  particular.  Where  I  re- 
fer to  boiling  I  mean  that  they  had  been  leaves  which 
had  been  previously  boiled.  When  you  take  the 
caffeine  out  of  the  tea  leaves  by  the  boiling  process, 
your  remainder  is  an  exhausted  tea  leaf.  There  is 
odor  from  the  exhausted  tea  leaf.  I  have  not  under- 
stood you — ^when  you  say  the  word  exhausted,  I 
thought  you  meant  the  raw  material  out  of  which  the 
caffeine  is  made.  I  have  not  seen  them.  I  can  im- 
agine there  would  be  some  odor  left.  I  got  this  sam- 
ple of  defendant's  product  in  St.  Louis  from  Mr. 
Van  Dusen.  He  is  a  manufacturing  pharmacist,  I 
don't  know  whether  he  is  connected  with  the  defend- 
ant companies.  I  don't  know  whether  he  makes  the 
syrup.  I  believe  I  would  say  that  sawdust  in  inert, 
in  the  ordinary  sense  of  the  term.  We  might  state 
certain  things  about  sawdust — when  we  say  they  are 
not  in  them — inert.  It  becomes  a  matter  of  defini- 
tion. In  the  sense  of  containing  any  active  drug 
principle,  or  of  containing  flavoring  principle,  they 
are  inert.  Sawdust  from  the  cedar  trees  has  an  odor 
and  flavor.  It  depends  on  the  kind  of  sawdust. 
Ooca  leaves  contain  certain  oils.  I  didn't  find  any 
oils  in  merchandise  No.  5.  I  tested  it  out  for  oils 
quantitative.  When  you  test  anything  quantita- 
tively that  also  implies  that  you  have  tested  it  quali- 
tatively, within  the  limits  of  the  measurements 
[1940]  which  you  are  making,  everything  you  can 
get  out  quantitative.     I  have  held  it  as  an  axiom  for 
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many  years  that  what  you  can  see  you  can  weigh,  and 
what  you  can  weigh  you  can  see,  especially,  of  course, 
in  making  a  quantitative  determination  of  anything, 
that  does  not  imply  that  there  may  not  be  some  slight 
undisturbed  residium  left,  but  that  is  all  you  can  do 
about  it.     If  I  do  not  get  any  quantitative,  the  quali- 
tative amount  would  be  so  insignificant  that — we  are 
simply  assuming  that  there  might  be  there,  we  don't 
know.     I  have  proven  that  they  are  not  there  within 
the  limits  of  the  experiment.     You  could  hardly  get 
a  measure  of  an  odor, — you  could  get  a  sensation  of 
it.    It  is  possible  there  might  have  been  that  sensa- 
tion mixed  in  this  whole  in  among  the  oils.     All  the 
oils  in  the  coca  leaf  are  not  volatile  oils.     Steam 
would  not  have  driven  off  those  that  were  not  vola- 
tile.    Wax  is  not  volatile  by  steam  in  general.     I  do 
not  consider  that  the  steaming  process  makes  much 
change  one  way  or  the  other.     Don't  have  any  effect 
on  it.     The  cellulose  in  this  process  in  making  mer- 
chandise No.  5  is  all  left  behind.     That  is  the  fiber  of 
the  leaf.     That  is  not  removed  by  toluene.     I   am 
quite  certain  of  that.     The  resins  are   not   volatile. 
They  have  given  all  with  the  toluene.     The  toluene 
takes  off  all  the  resin.     I  used  the  regular  test  for 
separating  resins  from  organic  mixture.     I  took  my 
toluene  solution  and  evaporated  it  to   dryness   and 
measured  the  quantities  used  and  in  that  way  deter- 
mined that  the  toluene  extracted  from  the  coca  leaves 
six  or  eight  times  as  much  material  as  the   cocaine 
present.     This  residue,  a  dark,    sticky,    waxy   sub- 
stance was  then  taken  up  with  water  and  it  was  found 
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to  be  almost  entirely  insoluble  in  water.  Now,  that 
is  my  view — in  itself  is  not  enough  to  indicate  the 
waxy  and  resinous  property  of  the  substance.  It 
could  not  have  been  tannin,  for  instance,  for  that  is 
soluble  in  water.  In  other  words,  it  could  not  have 
been  any  of  the  soluble  things  [1941]  but  that  test 
alone  indicates  the  general  character  and  group  of  all 
of  those  things,  the  fats  and  the  waxes  and  the  resins 
under  the  general  name  is  resinoids.  It  is  immate- 
rial, for  instance,  how  much  of  it  is  really  fat,  how 
much  of  it  is  really  resin.  It  comes  down  to  a  defini- 
tion finally  of  where  we  are  going  to  draw  the  line, 
what  is  a  fat  and  what  is  a  resin,  but  the  test  showed 
very  clearly  that  there  w^ere  eight  times  as  much  ma- 
terial taken  out  of  the  coca  leaves  as  the  cocaine  and 
that  these  materials  were  classed  as  resinoids.  That 
is  not  my  own  definition.     It  is  a  general  term. 

Then,  after  making  the  merchandise  No.  5  from 
the  spent  leaves,  to  make  my  alcohol  extract,  I  repeat 
the  same  test  and  found  absolutely  nothing  of  this 
character.  Now,  that  proves  within  the  limits  of  the 
test  and  always  assuming  that  there  may  be  left  be- 
hind some  slight  significant  trace  which  I  did  not 
measure,  that  they  have  been  entirely  removed  by  the 
first  process.  If  I  have  left  something  behind  it  is 
so  slight  that  I  can't  talk  about  it. 

What  experience  have  I  had  prior  to  this — with 
merchandise  No.  5  with  coca  leaves  and  kola-nuts  ?  I 
have  assayed  for  cocaine  and  for  caffeine.  I  have 
made  fluid  extracts.  I  have  used  them  in  making  up 
syrups.     Often  it  is  I  am  asked  to  get  up   a   syrup 
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formula.  I  was  asked  as  far  back  as  six  years  to  try 
to  get  up  a  Coca-Cola  formula  for  a  party,  and  I  did 
work  before  in  getting  up  a  formula.  This  fluid  ex- 
tract of  coca  leaves  you  are  talking  about  is  used  as 
a  medicine  and  the  fluid  extract  of  kola-nuts  the  same 
way. 

This  scientific  experience  in  determining  what  is 
in  these  coca-leaves  and  kola-nuts  is  the  first  experi- 
ence of  that  kind  I  have  had.  I  was  simply  repeat- 
ing the  inquiry.  The  inquiry  came,  ^^How  much  will 
you  charge  us  to  get  us  up  a  syrup  that  will  be  like 
Coca-Cola?"  And  I  simply  undertook  to  do  the 
work. 

I  understood  that  it  was  a  Coca-Cola  syrup.  I  used 
the  Pic-nometer  method  in  arriving  at  the  specific 
gravity  of  the  [1942]  of  the  syrup  of  Coca-Cola. 
I  have  had  experience  with  vanilla  ice-cream,  the 
flavor  in  vanilla  ice-cream  is  vanilla.  For  a  quart  of 
ice  cream  you  would  have  to  use  more  than  a  couple 
of  drops  of  vanilla,  it  would  be  on  the  order  of  a  tea- 
spoon full.  If  we  use  the  half  of  a  teaspoon — it  would 
be  in  the  ratio  of  half  a  teaspoon  to  a  quart,  it  would 
be  very  small.  A  gallon  is  128  ounces,  a  quart  is  32 
ounces.  It  would  be  about  2%.  It  would  be  two 
parts  in  it,  not  on  the  order  of  one  part  in  a  million, 
it  would  be  more  on  the  order  of  one  or  two  parts  in 
a  hundred — not  on  the  order  of  one  part  in  a  million. 

That  is  volume  now  by  weight,  I  can  say  the  same 
thing — the  gravity  is  the  same.  While  we  are  talk- 
ing so  generally,  I  can  say  it  would  be  about  the  same 
ratio.     Of  course,  the  milk  has  a  lot  of  water.     Of 
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course,  the  vanilla  extract  has  a  lot  of  alcohol  in  it, 
one  part  in  a  hundred  I  would  say,  and  that  is  very 
nearly  right,  too.  • 

The  solids  in  the  vanilla  bean  compare  with  the 
solids  in  the  vanilla  extract,  that  is  giving  opinions — 
the  solids  in  the  vanilla  bean  are  necessarily  very 
much  greater  than  the  solids  in  the  vanilla  extract. 
To  make  an  acceptable  standard  vanilla  extract,  I 
can't  recall  the  figure,  but  I  can  give  it  to  you  from 
the  Pharmacopoeia  if  you  wish  it.  Pharmacopoeia 
vanilla  is  somewhat  stronger  than  the  commercial  ex- 
tract. In  making  vanilla  extract  from  the  vanilla 
bean,  of  course,  you  only  take  out  of  the  bean  some- 
thing of  the  solids.  You  don't  take  the  fiber  and  lots 
of  other  things  are  left  behind.  In  making  up  van- 
illa extract,  I  should  take  the  flavoring  principles. 
The  fluid  extract  has  been  taken  out  of  the  last  edi- 
tion of  the  Pharmacopoeia,  so  I  can't  give  you — it  is 
still  solid  as  a  pharmacopoeia  preparation.  Now,  I 
have  made  vanilla  extracts  and  I  am  able  to  tell  you 
that  question.  Oh,  it  would  be  on  the  order  of  five 
to  one,  that  is,  five  times  as  much  alcohol  as  there  is 
bean  used.  That  is,  if  you  use  five  pounds  of  bean 
you  would  use  perhaps  twenty-five  pounds  of  alcohol. 
[1943] 

I  recognize  the  National  formula  as  a  standard 
work,  I  am  simply  now  trying  to  recall  something 
that  I  have  done  myself  and  something  which  is  given 
as  a  standard  formula  somewhere.  I  think  it  was 
in  the  Pharmacopoeia  but  I  see  it  has  been  removed 
in  this  last  edition. 
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The  merchandise  No.  5  that  I  have  testified  here  to, 
Doctor,  on  yesterday  and  to-day,  is  merchandise  No. 
5  and  I  made  up  myself.  I  made  it  from  the  evi- 
dence of  Dr.  Caspari  in  this  record.  I  have  never 
tested  the  merchandise  No.  5  as  made  np  for  the 
Coca-Cola  Company,  I  made  up  two  packages  of  mer- 
chandise No.  5  and  that  is  all  I  have  ever  made.  I 
have  testified  to  concerning  merchandise  No.  5  does 
not  come  from  the  unit  I  have  derived  and  the  test 
I  have  made  on  the  merchandise  No.  5  that  I  made 
up  myself.  It  all  started  from  Dr.  Caspari 's  testi- 
mony. In  this  merchandise  No.  5  that  you  have 
made  up,  after  the  use  of  tolune,  there  remained  .3  of 
1%  cocaine.  I  used  the  same  official  method  to  get 
that  out,  that  I  used  in  determining  the  cocaine  in  the 
original  leaf.  I  did  not  use  toluene.  I  do  not  quite 
follow  that.  I  don't  remember,  I  carried  the  extrac- 
tion on  for  several  days  and  made  a  very  thorough 
extraction  and,  of  course,  toluene  takes  out  the  co- 
caine, and  if  I  had  continued  the  extraction  for  a 
much  longer  period,  I  would  probably  have  got  out 
further  quantities  of  the  cocaine. 

That  is  the  process  used  in  this — ^^\^hat  is  called,  I 
believe,  the  Schaeffer  process.  Toluene  is  used  to 
extract  cocaine,  it  is  a  good  extractive.  I  have  not 
tested  out  different  batches  of  tea  leaves  of  the  same 
species  to  find  how  much  cocaine  is  in  them  or 
whether  they  vary  among  themselves.  The  Pharma- 
copoeia standard  is  one-half  of  a  per  cent.  Practi- 
cally every  plant  substance  varies  in  its  composition. 
As  I  say,  the  Pharmacopoeia  accepts  a  standard  of 
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one-half  per  cent  cocaine  on  coca  leaves.  They  must 
have  that  in  them  to  be  official.  In  making  extract 
of  coca,  make  your  extract,  make  an  assay  of  it,  and 
finding  that  is  something  higher  than  that,  then  di- 
lute. It  does  vary,  I  suppose  coca  leaves  even  of  the 
same  species  vary  and  if  different  species,  I  presume 
it  would  vary,  also.  [1944] 
Mr.  HIE  SCH.— That  is  all. 

Eedirect  Examination  by  Mr.  LITTLETON. 

The  strength  of  flavoring  matter  in  the  coca  leaf  is 
very  much  stronger  than  the  vanilla  bean.  It  has  a 
very  pronounced  astringent,  aromatic  flavor.  If  you 
added  ten  times  the  quantity  of  vanilla  flavor  that 
you  would  ordinarily  use  to  a  gallon  of  ice  cream,  it 
would  be  unpalatable.  It  would  be  so  strong.  You 
certainly  can  detect  the  presence  of  vanilla  flavoring 
in  vanilla  ice  cream. 

My  recollection  is  that  the  quantity  of  alcohol  used 
in  making  vanilla  extract  is  very  much  less  than  used 
in  making  merchandise  No.  5.  Vanilla  extract  has 
considerable  body  to  it.  Of  course,  some  extracts 
have  added  sugar,  which  will  help  the  body,  but  my 
recollection  is  that  the  quantity  of  alcohol  used  in 
making  vanilla  is  very  much  less.  Long-continued 
toluene  extraction  would  have  the  same  effect  on  any 
possible  residue  or  waxes  or  resinous  substance,  the 
fat  or  anything  of  that  kind  that  might  possibly  be 
left  in  the  leaf,  any  bare  trace  that  might  be  left 
there.  All  extractions  tend  towards  completeness  as 
a  result.  You  do  not  in  a  practical  way  try  to  get 
out  the  last  minute  trace  of  a  thing  that  you  are  ex- 
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tracting,  because  the  cost  of  doing  that  becomes  much 
greater  than  the  value  of  the  substance  that  is  left  be- 
hind ;  so  in  any  commercial  process  of  that  kind  you 
earry  it  along  to  a  certain  point  where  it  becomes 
practical  to  stop.  A  manufacturer  has  no  object  in 
taking  out  every  last  trace  of  a  thing.  His  object  is 
to  take  out  that  much  which  he  can  do  at  a  profit,  so 
in  general  these  chemical  processes  are  not  carried  to 
absolute  completion. 

Caramel  coloring  has  a  flavor,  it  would  impart  a 
flavor,  however  slight,  to  a  syrup  or  mixture  in  which 
it  was  used. 

Mr.  LITTLETON.— That  is  all. 

Eecross-examination  by  Mr.  HIESCH. 

I  have  tasted  caramel  in  substances  where  it  is 
used.  It  gives  a  sort  of  a  burnty  taste.  [1945]  It 
is  used  primarily  for  the  purpose  of  coloring,  of 
course. 

(Defendants'  Exhibit  No.  271  offered  and  received 
in  evidence.     No  objection.) 

(Defendants'  Exhibit  No.  273  offered  and  received 
in  evidence.     No  objection.) 

(Exemplified  copy  of  the  transcript  in  the  case  of 
Coca-Cola  Company  vs.  Henry  A.  Rucker  offered  by 
Mr.  Littleton  but  on  objection  by  counsel  for  plain- 
tiff objection  was  sustained  by  the  Court,  to  which 
ruling  Mr.  Littleton  took  an  exception.) 

(Defendants'  Exhibit  No.  274  offered  and  received 
in  evidence  over  the  objection  of  counsel  for  plain- 
tiff, to  which  ruling  of  the  Court,  counsel  for  plain- 
tiff took  an  exception.)  j 
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Tetimony  of  Wm.  M.  Simonson,  for  Defendants. 

WM.  M.  SIMONSON,  being  called  as  a  witness  on 
behalf  of  the  defendants,  and  first  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination  by  Mr.  LITTLETON. 

I  am  fifty-four.  I  reside  in  Cincinnati.  I  am  a 
chemist,  analytical  and  applied.  I  got  my  chemical 
education,  beginning  at  the  College  of  Pharmacy, 
Cincinnati.  I  worked  for  some  time  at  laboratory  of 
Messrs.  Lloyd  Brothers  in  Cincinnati.  That  was  for 
a  short  period  and  afterwards  I  supplemented  my 
knowledge  in  a  variety  of  ways.  I  carried  out  a 
number  of  investigations  in  pharmacy  and  published 
the  result  thereof  and  afterwards  took  up  the  com- 
mercial economic  analysis.  I  have  been  a  practicing 
analytical  chemist.  About  21  years  past,  I  have  been 
actively  engaged  in  work  of  a  rather  diverse  char- 
acter, largely  unorganic  as  applied  to  questions  in 
the  art  and  to  no  small  extent  in  organic,  including 
toxicology. 

Toluene  would  extract  from  the  coca  leaf  any  fatty 
material,  wax,  chlorophyl,  any  essential  or  volatile 
oil.  That  is  about  all  for  the  natural  leaf.  It  would 
not  affect  alkaloids  in  their  natural  state  of  combina- 
tion, at  least  not  materially.  Toluene  would  not  ex- 
tract the  alkaloids  in  their  natural  state  of  combina- 
tion. It  would  extract  the  free  alkaloids — alkaloids 
set  free  by  a  base  [  1946]  such  as  carbonate  of  soda 
for  example.  I  have  read  the  testimony  of  Dr.  Cas- 
pari  in  this  case  as  to  the  method  whereby  merchan- 
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dise  No.  5  is  made  for  Coca-Cola  syrup.  By  the 
process  which  he  uses,  toluene  would  take  out  of  the 
coca  leaf  the  organic  bases  so  far  as  they  are  in  a 
free  state,  any  waxy  material,  probably  take  out  all 
of  it,  take  out  any  fixed  volatile  oil  or — it  would  like- 
wise dissolve  no  small  part  of  the  resinous  material 
present  and  likewise  of  the  chlorophyl. 

The  flavoring  properties  are  due,  if  I  understand, 
to  volatile  material  and  practically  they  would  be  dis- 
solved entirely  by  the  toluene,  assuming,  of  course, 
the  extraction  is  carried  to  some  liberal  extent.  I 
carried  out  the  process  of  Dr.  Caspari  as  I  under- 
stood it  from  the  testimony  given  and  likewise  tested 
the  residual  coca  leaf  for  the  original  or  undissolved 
alkaloids.  I  carried  out  the  extraction  in  stages  and 
recovered  the  toluene  by  distillation  at  intervals, 
about  five  times  the  weight  of  the  drug  mixed  in  tol- 
uene employed.  The  extraction  I  carried  out  in  two 
general  stages.  In  the  first  case  I  used  the  coca  leaf 
moistened  with  its  own  weight  of  water,  which  car- 
ried bicarbonate  of  soda,  such  being  the  method  in  the 
testimony  equalling  2%  of  the  weight  of  the  coca  leaf 
in  the  spent  stage.  That  was  raised  to  4%  of  the  coca 
leaf  preceding  the  second  state  of  the  toluene  extrac- 
tion. Altogether,  the  extractions  amounted  to  some- 
thing like  70  or  more  times  the  weight  of  the  coca  leaf 
employed.  I  tested  the  coca  leaf  residue  after  the 
toluene  extraction  and  this  denaturing  process,  tested 
that  and  found  .03  of  1%  of  total  base,  following  the 
assay  method  given  in  the  Pharmacopoeia  of  the 
United  States. 
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The  leaf  was  steamed  say  a  period  of  about  five 
hours,  after  the  toluene  extraction.  It  was  probably 
a  little  bit  more  than  five  hours.  I  used  steam  drawn 
from  the  plant  of  a  laundry  at  about  90  pounds  pres- 
sure. It  must  be  understood  that  the  steam  was  not 
applied  to  the  leaf  at  that  pressure,  as  that  was  out 
of  the  question,  but  as  I  understood  the  testimony 
given  by  Dr.  Casperi,  was  allowed  to  escape  [1947] 
into  the  air,  so  that  the  temperature  would  be  or  cor- 
respond to  the  team  at  that  pressure  or  less  pressure 
even.  After  the  steaming  operation,  the  coca  leaf 
was — the  residue  was  tried  together  with  whatever 
might  have  condensed  from  the  steam  and  that  resi- 
due was  then  tested,  applying  again  the  method  of 
the  Pharmacopoeia,  and  the  return  was  .024:  of  1% 
of  organic  bases.  That  residue  in  the  free  state  would 
be  soluable  in  alcohol.  It  would  be  taken  out  even 
by  water  in  that  preparation.  Cocaine  is  soluble 
in  water  to  some  extent. 

I  have  read  the  testimony  of  Charles  Howard  Can- 
dler as  to  the  method  by  which  the  Coca  Cola  Com- 
pany formerly  made  merchandise  No.  5.  I  can't  say 
of  the  identity  of  Mr.  Candler,  but  the  testimony  was 
that  given  by  Mr.  Candler,  one  of  the  officers  of  the 
Coca-Cola  Company,  if  I  recall  the  statement.  Now, 
I  followed  the  plan  which  he  outlined  there,  that  is, 
I  followed  the  preparations  given  and  necessarily  on 
a  smaller  scale.  I  made  another  batch  of  merchan- 
dise No.  5  according  to  the  method  detailed  in  the  tes- 
timony of  Dr.  Casperi  in  this  case.  I  compared  them 
together.     The  method  as  outlined  by  Mr.  Candler 
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gave  a  tincture  or  essence  that  he  called  merchandise 
No.  5,  which  retained  and  contained  the  aroma  of  the 
coca  leaf  so  that  it  would  be  readily  distinguished 
even  by  smell  from  the  one  produced  by  the  latter 
method.  The  latter  had  a  very  slight  odor,  practically 
had  none,  due  from  the  fact  that  the  diluted  alcohol 
which  I  used  would  have  some  slight  odor  of  its  own. 

Q;.  As  between  these  two  samples  of  merchandise 
No.  5,  Doctor,  state  whether  or  not  there  was  any 
difference  of  taste  and  flavor. 

A.  The  difference  in  taste  was  very  considerable. 
Of  course,  the  taste  was  influenced  to  some  extent  I 
presume  by  the  flavor  likewise,  but  the  difference  in 
taste  was  quite  substantial.  I  prepared  a  syrup  for 
making  any  of  these  by  taking  an  ordinary  simple 
syrup,  ordinary  gravity,  and  add  to  that  the  burnt 
sugar  for  coloring,  but  no  flavoring  matter  of  any 
kind  whatsoever.  It  contained  [1948]  some  phos- 
phoric acid,  however,  which  gave  it  a  pleasurable  and 
agreeable  taste.  I  think  I  had  nothing  else  in  that 
excepting  some  caffeine  likewise.  The  syrup  in  which 
I  put  the  two  samples  of  this  merchandise  No.  5  was 
the  same  batch  of  syrup.  In  the  merchandise  No.  5 
made  by  the  Candler  process  in  it  and  the  merchan- 
dise No.  5  made  by  the  Casperi  process,  there  was  a 
notable  difference  in  the  taste  of  the  two ;  in  the  one — 
the  Candler  formula — the  aroma  of  the  coca  leaf  was 
retained,  likewise  it  was  shown  by  the  taste;  in  the 
case  of  the  other — the  taste  was  very  slight  indeed. 
The  taste  of  the  syrup  mixed — the  mixture  of  the 
simple  syrup  as  prepared  with  these  two  different 
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tinctures  or  essences;  in  the  case  of  the  one  made 
from  the  new  coca  leaf  the  aroma  was  retained;  in 
the  case  of  the  one  made  with  the  treated  leaf,  the 
taste  was  very  slight.  It  was  not  at  all  comfortable 
with  the  one  contained  in  the  new  coca  leaf.  That 
astringent,  slightly  astringent  taste,  was  due,  I  con- 
sidered it  due  to  the  tannin  compound  extractible 
from  the  kola  nut. 

The  caramel  of  the  trade  is  a  product  derived  from 
sugar  by  melting  it,  afterwards  continuing  the  heat- 
ing. Caramel  has  a  characteristic  flavor,  it  is  used 
as  a  flavoring  agent,  I  understand,  in  making  con- 
fectionery. 

Tannin,  at  least  to  my  senses,  has  almost  no  flavor 
whatsoever.  Commercial  tannin  has  a  very  slight 
odor,  commercial  tannic  acid — I  refer  to  almost  any 
one,  however — the  flavoring  of  caramel  is  very  con- 
siderable, the  flavoring  of  caramel  is  hardly  to  be 
compared  with  that  of  tannic  acid.  If  you  took  a 
sample  of  syrup — of  genuine  Coca-Cola  syrup,  ten 
cubic  centimeters  of  that  syrup  in  a  test  tube  and 
dilute  that  with  forty  cubic  centimeters  of  water  and 
observe  the  shade  of  that  coloring,  and  then  you  had 
another  sample  of  syrup,  the  origin  of  which  you 
did  not  know,  and  you  took  and  performed  some  ex- 
periment with  that  ten  cubic  centimeters  of  that 
syrup  and  diluted  with  forty  centimeters  of  water 
and  found  a  different  shade  of  color,  the  difference  in 
[194^]  color  would  not  indicate  difference  of  origin, 
necessarily,  the  second  sample,  that  of  unknown 
origin,  might  or  might  not  have  been  made  to — or 
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approach  the  color  of  the  first ;  the  same  quantity  of 
caramel  of  this  character  tested  does  not  always  give 
exactly  the  same  character  of  color  in  my  experience. 
I  found  differences  in  coloring  value  of  caramel  as  a 
market  article  bought  ready-made  for  instance.  It 
is  possible  to  make  two  batches  of  caramel  coloring 
identically  the  same  shade:  I  think  they  can  be  if 
the  same  conditions  are  used  in  the  manufacture, 
which  is  chiefly  the  degree  of  heat  applied  and  the 
duration  of  the  same.  I  have  made  experiments  on 
Coca-Cola  syrup  as  to  its  specific  gravity,  caffeine 
contents,  phosphoric  contents,  etc.  Q.  Several  sam- 
ples (I  will  identify  the  sample  after  he  has  testified). 
I  will  have  to  refer  to  a  memorandum  I  have  regard- 
ing the  same.  I  have  five  samples  altogether.  Three 
contained  in  one  gallon  jugs,  and  tw^o  contained  each 
in  five  gallon  casks.  The  gravity  of  the  first  one 
tested  was  1.2630,  the  second  one  1.2677,  the  third 
1.2653,  and  the  fourth  1.2637,  and  the  fifth  1.2668. 
These  were  made  at  sixty  degrees  Fahrenheit  com- 
pared with  water  at  the  same  temperature.  Follow- 
ing in  the  same  order,  the  percentage  of  caffeine  was 
.170,  .157,  .158,  .152,  .167.  I  made  the  final  deter- 
mination and  in  fact  these  figures  are  the  result  of 
such  by  determining  the  caffeine  by  the  volumetric 
formula  of  Gomberg — the  phospheric  acid  results,  as 
P2O5.  Following  in  the  same  order  the  determina- 
tion of  this  phosphoric  acid  resulted  in  finding  .220 
per  cent,  .215  per  cent,  .221  per  cent,  .219  per  cent, 
and  .212  per  cent.     Simple  syrup  added  to  Coca-Cola 
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syrup  or  syrup  of  that  character  would  affect  the 
taste  of  the  syrup  in  a  degree.  At  least  it  would  re- 
duce the  acidity  for  instance,  and  the  flavor  likewise. 
If  you  had  a  genuine  sample  of  known  Coca-Cola 
syrup  and  tested  that  beside  a  sample  of  Coca-Cola 
syrup  which  had  been  diluted  or  to  which  had  been 
added  simple  syrup,  there  would  be  no  difference  in 
taste  between  those  two,  except  in  degree.  There 
would  according  to  dilution  be  a  difference.  There 
would  be  a  sufficient  difference  in  taste  to  enable  a 
man  to  say  [1950]  truthfully  that  he  found  a  dif- 
ference in  taste  between  the  two ;  if  the  amount  were 
considerable,  that  is,  the  dilution  were  considerable. 
For  myself,  I  couldn't  tell  a  small  dilution,  but  I 
could  a  large  dilution.  I  examined  all  of  these  sam- 
ples of  Coca-Cola  to  determine  whether  there  w^as  any 
residual  organic  base — I  found  the  residual  base  in 
each  of  the  samples  examined.  I  mean  by  the  resid- 
ual base,  the  organic  base,  presumably  not  taken  out 
in  the  manufacturing  process.  That  is  probably  a 
mixture  of  the  bases  as  originally  contained  in  the 
leaf  and  probably  is  modified  by  the  manufacturing 
process  applied  to  that  leaf  of  the  simple  elements  or 
the  things  that  go  to  make  up  that  mixture.  Cocaine 
is  presumably  the  chief  one,  together  with  whatever 
may  have  been  associated  with  it  in  the  leaf.  The 
principal  alkaloids  are  cocaine,  cinnamyl-cocaine, 
and  cocamine.  I  first  worked  on  a  gallon  for  getting 
out  the  first  test.  I  used  a  gallon  made  up  from  two 
of  the  one  gallon  packages  and  afterwards  used  the 
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compound  recovered  by  us — ten  gallons  from  the  two 
five  gallon  packages.  It  is  a  mixed  organic  base. 
In  the  one  gallon,  I  found  about  one-fortieth  of  a 
grain,  and  in  the  ten  gallon — the  two  five  gallon  pack- 
ages— in  round  figures  one-fifth  of  a  grain.  The 
tests  I  made  to  determine  what  that  residue  was.  I 
applied  one — one  chemical  test  which  is  known  as  the 
Chronate  test;  a  small  amount  of  the  material  in  a 
solution  has  added  to  it  one  fraction  of  a  drop,  in  this 
case  of  a  five  per  cent  solution  of  chromic  acid.  In 
the  case  of  pure  cocaine,  the  precipitate  is  produced 
which  is  redissolved  at  ordinary  temperature.  In 
this  case  there  was  a  slight,  permanent  precipitate. 
Now,  in  adding  dilute  acid,  then  the  chromic  acid 
precipitate  is  increased  and  that  was  the  case  in  this 
instance.  It  was  an  increase  in  the  precipitation. 
It  was  an  increase  of  precipitation  at  that  point.  It 
is  one  of  the  tests  that  are  applied  to  cocaine.  I  ap- 
plied two  tests,  which  are  entirely  physiological,  the 
test  depending  on  benumbing  action,  one  test  depends 
upon  the  benumbing  effect  of  the  coca  bases  and  one 
upon  this — upon  its  ability  to  dilate  the  pupil  of  the 
eye.     [1951] 

It  was  able  to  get  the  benumbing  action,  which  was 
of  short  duration  in  the  case  of  applying  it  to  myself, 
and  the  other  test  was  applied  to  the  eye  of  a  small 
cat,  probably  about  six  weeks  oli  It  had  a  dilating 
effect  upon  the  eye — the  pupil  of  the  eye  to  which  it 
was  applied.  I  am  not  aware  that  they  would  be 
classified  (those  tw^o  tests)  as  standard  tests  in  the  or- 
dinary sense  of  the  word;  that  is.  they  would  ordin- 
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arily  apply  in  testing  a  substance  to  identify  it  as 

cocaine.     I  think  it  is  particularly  applicable  in  this 

case,  where  we  had  a  known  complex  mixture  to  deal 

with. 

The  coca  leaf  is  grown  chiefly  in  Bolivia  and  Peru, 
South  America.  It  is  the  coca  plant.  It  has  been 
grown  there  for  a  very  long  time.  My  information 
is  entirely  by  reading.  The  fact  is  that  it  is  com- 
monly employed  by  chewing.  It  is  mixed  with  some 
base  like  lime.  It  is  as  commonly  used  down  there 
as  tobacco  and  coffee  and  tea  are  used  among  our- 
selves. 

A  considerable  number  of  preparations  of  coca 
leaf  came  into  use  about  that  time,  1886,  chiefly  on 
account  of  the  agitation  due  to  the  introduction  of 
the  prepared  alkaloid  into  medical  and  surgical  prac- 
tice. The  cocaine  was  much  talked  of  in  pharma- 
ceutical and  medical  practice  about  1884  and  1886,. 
and  these  various  wines  and  the  like  were  put  on  the 
market  about  that  period.  From  my  experience, 
which  was  obtained  from  my  connection  with  the 
drug  business,  they  were  sold  largely  outside  of 
physicians'  orders.  They  were  less  or  more  known 
popularly,  and  I  know  for  myself  I  had  sold  them 
often  without  any  orders  from  any  physician  what- 
soever, much  like  an  ordinary  merchandise  package 
would  be  sold  at  any  pharmacy — might  be  a  mineral 
water  oftener  than  anything  else. 

From  hearing  the  name  '* Coca-Cola,"  I  would  ex- 
pect that  the  product  would  carry  both  the  ingredi- 
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ents  named:  namely,  coca  and  kola.  If  all  of  the 
alkaloids  and  all  of  the  essential  oils  were  extracted 
from  the  coca  leaf,  I  would  not  consider  it  longer  as 
coca.  If  all  the  morphia  were  extracted  from  opium, 
w^hat  was  left  would  not  be  opium.  If  all  the  strych- 
nine was  extracted  from  nux  vomica,  what  would  be 
left  would  not  be  nux  vomica.  It  would  not  [1952] 
come  under  the  description  of  nux  vomica  as  ordin- 
arily applied  to  pharmacopoea  descriptions  among 
others. 

The  samples  of  syrup  that  I  got  were  bought 
through  retail  pharmacists  in  Cincinnati.  They 
were  ordered  to  be  in  original  packages  as  put  out 
by  the  jobbing  trade  at  that  time.  They  had  not 
been  opened  as  far  as  I  was  aware.  I  should  say 
that  none  of  them  were  sealed,  however.  They  were 
delivered  wdth  the  label  as  shown,  but  there  was  no 
seal  over  the  package;  that  is,  over  the  cork  of  the 
package,  which  cork  was  cut  off  flush  with  the  top  of 
the  glass. 

''Defendants'  Exhibit  275"  is  one  of  the  bottles  I 
got  this  syrup  in.  ''Defendants'  Exhibit  No.  276" 
is  another  bottle.  "Defendants'  Exhibit  No.  277" 
was  one  of  them,  likewise.  Besides  the  two  five- 
gallon  casks,  I  got  the  five-gallon  cask  marked  "De- 
fendants' Exhibit  No.  278." 

One  package  has  the  shipping  address,  Albert 
Vogler  Drug  Company,  both  of  Cincinnati.  The  ad- 
dress is  on  the  other  side.  The  address  is  on  the 
other  side.  The  address  here  is  the  one  to  me.  I 
bought  it  direct.     The  Albert  Vogler  Drug  Company, 
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as  far  as  my  information  is  gained,  is  one  of  the  dis- 
tributors for  Cincinnati. 

I  now  tender  and  offer  in  evidence  Defendants' 
Exhibits — the  bottles  and  kegs  marked  respectively, 
^^  Exhibits  275,  276,  277,  278,  279." 

Cross-examination  by  Mr.  HIESCH. 
The  two  five-gallon  kegs  were  obtained  from  a 
neighboring  pharmacy  conducted  by  Mr.  Groenland. 
I  obtained  them  from  him.  I  went  direct  to  him  and 
obtained  them  myself.  I  asked  him  for  a  five-gallon 
package  of  Coca-Cola  syrup.  I  wished  to  get  it  in  an 
unopened  or  original  package ;  syrup  as  made  by  the 
Coca-Cola  Company  of  Atlanta,  who,  I  believe,  is  the 
plaintiff  in  this  case.  That  applied  not  only  to  the 
two  five-gallon  kegs,  but  to  the  three  one-gallon  jars, 
to  all  of  them  equally.  The  Coca-Cola  syrup  I  re- 
ceived is  [1953]  that  which  was  ordinarily  used 
for  soda-fountain  syrups,  and  the  one  that  is  widely 
advertised,  and  the  one  that  is  made  and  manufac- 
tured by  the  Coca-Cola  Company?  That  is  what  I 
intended  to  get  when  I  asked  for  Coca-Cola  syrup. 
This  preparation,  before  1886,  was  more  of  a  propri- 
etary article.  It  was  of  a  class  that  was  largely 
advertised  and  so  popularly  used  for  whatever  the 
producer  might  advertise  it  for.  I  am  not  aware 
what  was  used  in  the  way  of  inducing  sales  of  this — 
of  these  preparations.  They  were  called  for  popu- 
larly. What  they  were  used  for,  I  have  no  knowl- 
edge. I  never  used  them  myself.  They  were  not 
nsed  as  soft  drinks,  that  I  should  know  of.     They 
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"vere  supposed  to  be  of  a  medicinal  class  as  far  as  I 
im  aware.  This  coca  leaf  grows  on  the  small  plant, 
"Dfiore  of  a  shrub ;  it  is  a  small  tree  that  is  in  the  nature 
of  a  shrub.  There  is  such  a  thing  as  the  coca  tree, 
and  there  is  such  a  thing  as  fluid  extract  of  coca. 
That  is  one  of  the  medicinal  preparations.  At  the 
present  time,  as  far  as  I  know,  the  fluid  extract  is  the 
chief  representative  of  the  leaf  as  far  as  liquid 
preparations  are  concerned.  Many  of  these  com- 
pounds that  were  offered  years  ago  as  far  as  I  know 
now  are  not  longer  in  demand.  I  expected  to  find 
in  this  coca-cola  beverage  a  liquid  preparation  made 
from  the  leaf  used  in  compounding  the  syrup.  That 
is  what  I  anticipated.  This  cocaine  I  took  it  out  of 
the  three  one  gallon  jugs.  I  applied  the  test  to  the 
separated  bases,  which  would  be  isolated  in  the  ordi- 
nary way  for  obtaining  alkaloids.  Take  275,  I  took 
out  a  measured  quantity ;  measured  about  a  half  gal- 
lon in  that  particular  one,  in  fluid  ounces  about  128 
in  a  gallon.  I  took  64  fluid  ounces.  That  was  made 
alkaline ;  in  this  case  with  ammonia.  The  ammonia 
would  liberate  any  bases  of  this  character  contained 
in  it.  In  other  words,  they  would  exist  then  in  the 
free  state.  Ether,  which  was  then  applied  as  an  ex- 
tracting medium  to  extract  the  organic  bases  that  may 
be  present  or  might  be  taken  out  in  that  manner.  I 
don't  know  that  I  could  give  you  the  number  of  or- 
ganic bases  there  are  in  the  coca  leaves,  [1954] 
ordinarily  attributed  to  the  leaf.  I  don't  know  that 
that  point  is  definitely  explored.     The  literature  is 
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very  large.  I  in  fact  know  of  these  alternative  bases 
through  the  description.  I  have  never  had  them  in 
an  isolated  state.  I  have  never  taken  the  coca  leaf 
itself  and  analyzed  it  for  the  organic  bases.  I  have 
not  attempted  to  separate  the  mixed  bases  recovered 
from  the  leaves  at  any  time.  The  recovery  was  1/40 
of  a  grain  to  a  gallon,  altogether.  I  took  a  gallon 
altogether,  and  from  a  gallon,  I  got  1/40  of  a  grain 
of  organic  bases.  That  organic  base  had  1/40  of  a 
grain  that  I  got  from  a  gallon  of  Coca-Cola  syrup. 
The  test  we  applied  indicated  that  cocaine  formed  a 
part  of  it.  In  view  of  the  test,  I  think  that  could 
not  have  been  ecgonine.  I  have  never  tested  any 
ecgonine  at  that  time  to  find  out  whether  it  does  not 
bring  about  the  same  result  as  cocaine.  I  don't  know 
anything  about  ecgonine,  in  this  case.  I  have  never 
tested  for  ecgonine  in  any  shape  or  form.  It  could 
not  have  been  ecgonine,  in  view  of  the  physiological 
test.  The  physiological  test  that  cocaine  responds 
to  is  stated  to  have  no  effect  on  ecgonine.  I  do  not 
know  whether  it  does  or  not  of  my  own  testing.  I 
don't  think  I  can  cite  you  any  tests.  I  am  not  posi- 
tive there  ever  have  been  any  tests  carried  on  for 
ecgonine.  There  have  been  experiments  carried  on. 
The  ecgonine  is  a  product  derived  from  the  other 
bases.  Ecgonine  is  the  parent  base,  but  in  so  far  as 
I  am  aware,  it  is  not  contained  in  the  leaf  naturally. 
It  is  not  a  matter  of  fact  that  the  cocaine  is  broken 
down  into  its  parent  base,  ecgonine.  I  made  pretty 
certain  it  is  not  broken  down  in  the  process  carried 
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out.     The  method  is  one  that  will  recover  the  coca 
bases  in  their  practically  unchanged  state  ?     I  do  not 
know  whether  I  recovered  any  ecgonine  or  not,  as  a 
separate  or  free  base.     Q.  Did  you  give  substantially 
any  time  and  attention  to  the  coca  leaves  prior  to 
these  experiments  ?     Not  more  than  would  ordinarily 
be  given  in  the  course  of  examining  the  drug  for  the 
amount  of  total  alkaloids  found  in  it.     There  would 
be  about  1/6400  of  a  grain  of  base  as  recovered  in  one 
ounce  of  syrup.     I  imagine  that  would  not  dilate 
[1955]     the  pupil  of  the  eye.     I  am  pretty  sure  it 
would  not.     I  am  pretty  sure  it  could  not  be  tasted. 
I  undoubtedly  could  not  tell  1/6400  of  a  grain  by  the 
marked  taste.     I   consider   any   slight   astringency 
would  be  due  to  the  tannin.     It  was  due  to  the  tan- 
nins in  the  kola  nut  chiefly,  as  far  as  I  am  aware.     I 
could  not  observe   any  astringent  taste  from  the 
essentials  of  the  merchandise  No.  5.  Astringency  was 
not  marked  in  that  case.     There  were  slight  indica- 
tions of  the  kola  nut  preparation.     The  analyses  of 
kola  nut  always  report  tannin  present.     I  have  sim- 
ply made  a  qualitative  test  not  to  separate  all  tan- 
nins as  such.     I  have  never  separated  tannins.    I 
am  not  aware  that  a  German  has  recently  brought  out 
an  article  saying  that  there  are  no  tannins  in  the  kola 
nut  and  the  idea  that  there  is  kola  tannin  is  absurd. 
I  did  not  just  accept  the  doctrine  that  Ijhere  are  tan- 
nins in  the  kola  nut  because  I  read  that  that  is  so. 
I  made  the  test  with  the   ferro-chloride  solution, 
which  gave  the  darkening  or  blackening  due  to  com- 
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bination  of  tannin  with  the  iron.     I  considered  that 
a  sufficient  test  that  there  were  tannins  in  the  kola 
nut.     I  couldn't  say  that  none  came  from  the  coca 
leaf  but  I  believe  the  chief  came  from  the  kola. 

The  method  I  used  in  determining  the  caffeine  con- 
tents of  the  five  samples  of  Coca-Cola  syrup  is  I 
diluted  the  syrup  with  about  an  equal  volume  of 
water,  using  from  25  to  35  drams  for  the  experi- 
ment. The  reduction  of  water  is  to  reduce  the 
viscosity  so  that  it  will  separate  more  readily.  I 
used  chloroform  in  the  extraction  rather  greater  in 
volume  that  the  dilution  referred  to.  These  extrac- 
tions were  washed  in  succession  with  a  small  amount 
of  water,  about  80  to  35  cubic  centimeters  in  this, 
and  the  clear  chloroform  extractions  mixed,  from 
which  the  chloroform  was  then  bottled  and  the  resi- 
due weighed.  The  residue  containing  the  caffeine, 
likewise  contained  other  materials,  as  the  resulting 
product  did  not  dissolve  completely  in  water,  always 
leaving  a  slight  residue.  The  chloroform  residue 
was  then  extracted  completely  with  water  and  this 
clear  solution  mixed  with  an  excess  of  a  measured 
solution  of  iodine  in  potassium  iodide  [1956]  so- 
lution, followed  by  a  small  amount  of  hydrochloric 
acid.  After  about  ten  minutes,  this  solution  was  fil- 
tered perfectly  clear  and  then  the  residual  iodine  was 
determined  in  a  part  of  the  total  liquid  was  calcu- 
lated. That  then  gave  by  subtraction  of  the  quantity 
combined  with  the  caffeine.  From  the  amount  of 
iodine  obtained  by  this  method  the  calculation  was 
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made  as  to  the  quantity  of  caffeine  taking  part  in 
this  reaction.  I  have  had  relatively  small  occasion 
to  apply  that  test  for  determining  the  caffeine  con- 
tents of  syrups  like  Coca-Cola.  I  don't  think  I  have 
ever  before  this  time  analyzed  any,  syrup  like  Coca- 
Cola.  Before  proceeding  with  these  analyses,  I 
made  up  a  composition  containing  caffeine  and  the 
other  elements  that  have  been  referred  to  and  deter- 
mined the  caffeine  contained  therein  as  compared 
with  the  original  amount  put  in  and  known.  To  find 
out  whether  that  was  pure  caffeine  I  had  there  I  con- 
sidered the  Gomberg  test  itself  ample.  The  Gom- 
berg  test  would  have  the  same  effect  on  the  bromine 
as  it  has  on  caffeine.  I  couldn't  tell  whether  it  was 
throbromine  or  caffeine.  I  use  the  picnumeter  to 
determine  the  gravity. 

I  testified  that  different  samples  of  caramel  could 
give  different  degrees  of  coloring.  It  depends  on  the 
character  of  the  preparation  of  caramel  exactly. 
The  flavor  would  undoubtely  be  the  same  in  kind. 
It  might  be  a  difference  in  degree,  however.  I  have 
made  caramel  coloring  in  a  small  way  from  sugar 
and  know  the  produce  will  vary  from  the  degree  of 
heat  applied.  The  flavor  does  not  vary  substanti- 
ally excepting  as  to  the  quantity.  It  does  not  require 
any  special  training  in  order  to  be  able  to  determine 
caffeine  in  a  syrup  of  this  kind,  outside  of  that  which 
one  will  ordinarily  have  due  to  carrying  out  quanti- 
tative analysis.  A  careful,  conscientious  analytical 
chemist  who  had  been  in  the  habit  of  analyzing — of 
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making  anal^^sis  of  different  preparations,  if  he  is 
accustomed  to  making  analyses  in  a  quantitative  way, 
would  hardly  depart  from  the  ordinary  instructions 
given  for  recovering  caffeine  completely.  They  are 
[1957]  pretty  well  understood.  If  one  follows 
those,  he  will  come  very  close  to  the  method.  Be- 
fore starting  these  analyses  or  before  executing  them, 
however,  I  had  made  a  recovery  of  caffeine  prac- 
tically identical  to  these  put  into  a  composition. 
That  was  more  to  be  certain  that  I  would  have  all  the 
details  properly  attended  to. 

I  would  expect  the  ordinary  soluble  materials  such 
as  would  be  taken  up  by  dilute  alcohol  to  be  present 
in  this  liquid  extraction  from  the  coca  leaf  so  pre- 
pared. I  refer  to  the  exhausted  coca  leaf.  For  in- 
stance, such  a  dilute  liquid  would  hardly  take  up  any 
waxy  material  for  example.  It  would  take  up  some 
chlorophyl  in  a  very  small  amount.  If  there  was  any 
left  of  the  aromatic  oils,  it  would  take  up  some  of 
that  likewise  and  likemse  take  up  all  the  other 
soluble  materials  or  practically  all  of  them. 

This  liquid  compound  that  I  expected  to  find  in  the 
syrup,  I  would  expect  it  to  contain  the  proximate 
principles  of  the  coca  and  likewise  of  the  kola  nut 
that  would  be  soluble  in  a  liquid  of  that  character. 
The  characterizing  ingredient  of  the  coca  leaf  would 
be  the  alkaloids.  I  expected  to  find  from  the  leaves 
such  as  would  be  soluble  in  a  liquid  of  this  kind  and 
character.  Cocaine  or  its  associated  alkaloids  would 
be  soluble  in  a  liquid  of  this  character,  that  is  Coca- 
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Cola  syrup.  I  really  did  not  expect  to  find  cocaine 
when  I  made  the  original  test.  I  was  rather  expect- 
ing to  find  it  absent  in  the  test.  I  did  not  know  what 
to  find.  I  had  this  material  put  before  me  without 
any  specific  information  as  to  what  it  might  contain. 

Redirect  Examination  by  Mr.  LITTLETON. 

I  didn't  expect  to  find  the  cocaine  in  the  syrup — 
Coca-Cola  syrup  that  I  analyzed,  because  I  did  not 
expect  that  commercial  articles  would  carry  any  such 
material.  The  presumption  is  not  in  favor  of  find- 
ing it  on  account  of  the  close  application  of  the  Food 
and  Drugs  Act.     [1958] 

Mr.  HIRSCH. — I  object  to  that,  your  Honor — 
telling  why  he  does  not  think  something. 

Mr.  SLOAN. — He  is  explaining  his  answer. 

The  COURT. — I  sustain  that  objection.  It  is  a 
matter  of  argument.     Exception  for  defendants. 

This  was  all  the  evidence  introduced  in  this  case. 

Examined  and  accepted  May  23,  1917,  at  Phoenix, 
Arizona. 

J.  E.  MORRISON, 
Solicitor  for  Plaintiff. 

I,  Wm.  H.  SAWTELLE,  United  States  District 
Judge  for  the  District  of  Arizona,  do  hereby  certify 
that  the  foregoing  Statement  of  the  Evidence  herein, 
consisting  of  four  volumes  and  containing  l,613i 
pages,  is  true,  complete  and  properly  prepared,  and 
is  approved  this  26th  day  of  May,  1917. 

WM.  H.  SAWTELLE, 

Judge. 
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In  the  United  States  District  Court  for  the  District 

of  Arizona. 

IN  EQiUITY— E-21  (Phoenix). 

THE  COCA-COLA  COMPANY, 

Plaintiff, 
vs. 

KOKE  COMPANY  OP  AMERICA,  SOUTHERN 
KOKE  COMPANY,  LTD.,  KOKE  COM- 
PANY OP  TEXAS,  KOKE  COMPANY  OP 
OKLAHOMA,  KOKE  COMPANY  OP  AR- 
KANSAS, 

Defendants. 

Stipulation  as  to  Original  Exhibits. 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  the  above-entitled  cause,  by  their  re- 
spective counsel,  that  for  the  purpose  of  the  appeal 
in  the  above-entitled  cause  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  all  the  exhibits  intro- 
duced and  filed  in  this  cause  shall  be  regarded,  deemed 
and  treated  as  models,  diagrams  and  exhibits  of  ma- 
terial, within  the  meaning  of  Circuit  Court  of  Ap- 
peals Rule  34,  and  each  party  shall  place  in  the  cus- 
tody of  the  marshal  of  the  Circuit  Court  of  Appeals 
at  San  Francisco,  at  least  ten  days  before  the  case 
is  heard  or  submitted,  such  of  the  exhibits  that  were 
introduced  in  evidence  by  it  as  it  may  desire,  and 
shall  furnish  to  opposing  counsel,  on  or  before  Au- 
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gust  1st,  1917,  a  memorandum  or  list  of  such  exhibits, 
and  each  party  shall,  in  addition,  place  in  the  custody 
of  the  [1960]  said  marshal,  at  San  Francisco,  at 
least  ten  days  before  the  case  is  heard  or  submitted, 
such  of  the  exhibits  introduced  in  evidence  by  it  as  the 
opposite  party  may  desire,  and  the  opposite  party 
shall  furnish  it,  or  its  counsel,  with  a  memorandum 
or  list  of  such  exhibits  on  or  before  August  15th,  1917  ; 
and  that  an  order  may  be  entered  in  accordance  with 
this  stipulation,  which,  together  with  said  order,  shall 
be  included  in  the  transcript  of  the  record. 
This  the  10th  day  of  May,  1917. 

HAROLD  HIRSCH, 
Solicitor  for  Plaintiff. 
A.  B.  LITTLETON, 
Solicitor  for  Defendants. 

[Endorsements] :  Filed  May  25,  1917  at  M. 

Mose  Drachman,  Clerk.  By  R.  E.  L.  Webb,  Deputy. 
Law  Offices:  Littleton,  Littleton  &  Littleton,  Chat- 
tanooga, Term.     [1961] 


In  the  United  States  District  Court  for  the  District 

of  Arizona, 

MINUTE  ENTRY  APPEARING  UNDER  DATE 

OF  MAY  26th,  1917. 

NO.  E-21  (PHOENIX). 

THE  COCA-COLA  COMPANY, 

Plaintiff, 

vs.  i 

THE  KOKE  COMPANY  OF  AMERICA,  et  al.     j 

Defendants. 
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Order  as  to  Original  Exhibits. 

On  reading  the  stipulation  of  counsel  filed  herein, 
dated  May  10th,  1917,  it  is  ORDERED  by  the  Court 
that  all  the  exhibits  introduced  and  filed  in  this  cause 
shall  be  regarded,  deemed  and  treated  as  models,  dia- 
grams and  exhibits  of  material,  within  the  meaning 
of  Rule  34  of  the  Circuit  Court  of  Appeals,  and  each 
party  shall  place  in  the  custody  of  the  marshal  of  the 
Circuit  Court  of  Appeals  at  San  Francisco,  at  least 
ten  days  before  the  case  is  heard  or  submitted,  such 
of  the  exhibits  that  were  introduced  in  evidence  by 
it  as  it  may  desire,  and  shall  furnish  to  opposing 
counsel,  on  or  before  August  1st,  1917,  a  memoran- 
dumb  or  li^t  of  such  exhibits,  and  each  party  shall, 
in  addition,  place  in  the  custody  of  the  said  marshal 
at  San  Francisco,  at  least  ten  days  before  the  case  is 
heard  or  submitted,  such  of  the  exhibits  introduced 
in  evidence  by  it  as  the  opposite  party  may  desire, 
and  the  opposite  party  shall  furnish  it,  or  its  coun- 
sel, with  a  memorandum  or  list  of  such  exhibits  on  or 
before  August  15th,  1917,  all  in  accordance  with  the 
terms  of  the  stipulation  above  referred  to,  which  said 
stipulation  was  filed  of  record  in  the  office  of  the 
clerk  on  May  25tE,  1917.     [1962] 
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In  the  United  States  District  Court  for  the  District 

of  Arizona, 

NO.  E-21  (PHOENIX). 

THE  COCA-COLA  COMPANY, 

Plaintiff, 

vs. 

THE  KOKE  COMPANY  OF  AMERICA  et  al., 

Defendants. 

Certificate  of  Clerk  of  United  States  District  Court 
to  Transcript  of  Record. 

United  States  of  America, 
District  of  Arizona, — ^^ss. 

I,  Mose  Drachman,  clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona,  do  herebv 
certify  the  1967  typewritten  pages,  numbered  from 
1  to  196i7,  inclusive,  to  be  a  full,  true,  correct  and  com- 
plete copy  of  so  much  of  the  record,  papers,  and  other 
proceedings  in  the  above  and  foregoing  entitled  cause 
as  are  necessary  to  the  hearing  of  said  cause,  and  as 
is  stipulated  for  by  counsel  of  record  herein,  as  the 
same  remain  of  record  on  file  in  the  office  of  the  Clerk 
of  said  District  Court,  and  that  the  same  constitute 
the  record  on  appeal  from  the  judgment  of  said 
United  States  District  Court  for  the  District  of  Ari- 
zona, to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

I  further  certify  the  following  to  be  full,  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  behalf 
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of  tlie  defendants  for  the  preparation  and  certifica- 
tion of  the  typewritten  transcript  of  record  issued  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  above-entitled  cause,  to  wit: 
[1963] 

Clerk's  fee  (Sec.  828  R.  S.  U.  S.  as  Amended 
by  Sec.  6,  Act  of  March  2,  1905),  for 
making  typewritten  transcript  of  rec- 
ord, 6445  folios  at  20^  per  fol $1,289.00 

Certificate  of  Clerk  to  typewritten  tran- 
script of  record,  4  folios,  at  30^  per 

folio 1.20 

Seal  to  said  Certificate .40 

$1,290.60 

I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record,  amounting  to  $1,290.60,  has 
been  paid  to  me  by  E.  E.  Sloan,  Esquire,  one  of  coun- 
sel for  the  defendants  herein. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  original  Citation  in  this  cause. 

Witness  my  hand  and  the  Seal  of  said  District 
Court,  affixed  this  12th  day  of  June,  A.  D.  1917,  aiJ 
Phoenix,  Arizona. 

[Seal]  MOSE  DRACHMAN, 

Clerk, 
Bv  Ethel  A.  Webb. 
.  Deputy  Clerk.     [1964] 
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In  the  United  States  District  Court  for  the  District 

of  Arizona, 

THE  COCA-COLA  COMPANY, 

Plaintiff, 

vs. 

THE  KOKE  COMPANY  OP  AMERICA,  THE 
SOUTHERN  KOKE  COMPANY,  LTD., 
THE  KOKE  COMPANY  OP  TEXAS,  THE 
KOKE  COMPANY  OF  OKLAHOMA,  and 
THE  KOKE  COMPANY  OP  ARKANSAS, 

Defendants. 

Citation  on  Appeal. 

United  States  of  America, — ss. 

To  The  Coca-Cola  Company,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit,  to  be  held  at  the  City 
of  San  Francisco,  in  the  State  of  California,  on  the 
27th  day  of  November,  191o,  pursuant  to  an  order 
allowing  an  appeal  filed  and  entered  in  the  clerk's 
office  of  the  District  Cpurt  of  the  United  States  for 
the  District  of  Arizona,  from  a  decree  signed,  filed 
and  entered  on  the  16th  day  of  September,  1916,  in 
that  certain  suit,  being  in  equity  No.  E-21,  wherein 
The  Coca-Cola  Company  is  plaintiff  and  The  Koke 
Company  of  America,  The  Southern  Koke  Company, 
Ltd.,  The  Koke  Company  of  Texas,  The  Koke  Com- 
pany of  Oklahoma,  and  The  Koke  Company  of  Ar- 
kansas, are  defendants  and  appellants,  to  show  cause, 
if  any  there  be,  why  the  decree  rendered  against  the 
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said  appellants,  as  in  said  order  allowing  appeal 
mentioned,  should  not  be  corrected  and  why  justice 
[1965]  should  not  be  done  to  parties  in  that  behalf. 
WITNESS  the  Honorable  W.  H.  SAWTELLE, 
United  States  district  judge  for  the  District  of  Ari- 
zona, this  day  of  October,  1916. 

WM.  H.  SAWTELLE, 
United  States  District  Judge  for  the  District  of  Ari- 
zona.    [1966] 

[Endorsed] :  No. .  In  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona.  The  Coca- 
'Cola  Company,  Plaintiff,  vs.  The  Koke  Company  of 
America,  The  Southern  Koke  Company,  Ltd.,  The 
Koke  Company  of  Texas,  The  Koke  Company  of 
Oklahoma,  and  The  Koke  Company  of  Arkansas,  De- 
fendants. Citation  on  Appeal.  Service  Acknowl- 
edged Oct.  28, 1913.  J.  E.  Morrison,  Atty.  for  Plain- 
tiff.    Filed  Oct.  25,  1916,  at M.     Mose  Drach- 

man.  Clerk.     By  R.  E.  L.  Webb,  Deputy.     [1967] 


[Endorsed] :  No.  3012.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Koke 
Company  of  America,  The  Southern  Koke  Company, 
Limited,  The  Koke  Company  of  Texas,  The  Koke 
Company  of  Oklahoma  and  The  Koke  Company  of 
Arkansas,  Appellants,  vs.  The  Coca-Cola  Company, 
a    Corporation,  Appellee.     Transcript    of    Record. 


vs.  The  Coca-Cola  Company,  2527 

Upon  appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona. 
Filed  June  15,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


In  the  United  States  District  Court  for  the  District 

of  Arizona. 

No.  E.-21  (PHX.). 

THE  COCA-COLA  COMPANY  (a  Corporation), 

Plaintiff, 

vs. 

THE  KOKE  COMPANY  OF  AMERICA,  THE 
SOUTHERN  KOKE  COMPANY,  LTD., 
THE  KOKE  COMPANY  OF  TEXAS,  THE 
KOKE  COMPANY  OF  OKLAHOMA,  and 
THE  KOKE  COMPANY  OF  ARKANSAS, 

Defendants. 

Order  Under  Rule  16  Enlarging  Time  to  January  15, 
1917,  to  File  Record  and  Docket  Case. 
Good  cause  appearing  therefor,  IT  IS  HEREBY 
ORDERED  that  the  time  within  which  the  defend- 
ants in  the  above-entitled  cause  are  required  to  pre- 
pare and  file  with  the  Circuit  Court  of  Appeals,  a 
transcript  on  appeal  be  extended  an  additional  sixty- 
days  from  the  16th  day  of  November,  1916. 

WM.  H.  SAWTELLE, 

Judge. 


2528      The  Kohe  Company  of  America  et  al. 

[Endorsed]:  No.  3012.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Eule  16  Enlarging  Time  to  January  15,  1917, 
to  File  Eecord  Thereof  and  to  Docket  Case.  Piled 
Nov.  20,  1916.  F.  D.  Monckton,  Clerk.  Re-filed 
Jun.  15,  1917.     F.  D.  Monckton,  Clerk. 


In  the  District  Court  of  the  United  States  f\or  the 

District  of  Arizona, 

THE  KOKE  COMPANY  OP  AMERICA,  THE 
SOUTHERN  KOKE  COMPANY,  LTD., 
THE  KOKE  COMPANY  OF  TEXAS,  THE 
KOKE  COMPANY  OF  ARKANSAS,  THE 
KOKE  COMPANY  OF  OKLAHOMA, 

Appellants, 
vs. 

THE  COCA-COLA  COMPANY, 

Appellee. 

Order  Under  Rule  16,  Enlarging  Time  to  March  15, 
1917,  to  File  Record  and  Docket  Case. 
Good  cause  appearing  therefore,  IT  IS  HEREBY 
ORDERED  that  the  appellants  have  until  the  15th 
day  of  March,  1917,  within  which  to  perfect  its  ap- 
peal and  to  file  or  cause  to  be  filed  the  transcript  on 
appeal  in  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

WM.  H.  SAWTELLE, 
Judge  of  the  District  Court  of  the  United  States  for 
the  District  of  Arizona. 
[Endorsed]:    No.   3012.     United   States   Circuit 
Coui't   of  Appeals   for  the   Ninth   Circuit.     Order 


vs.  The  Coca-Cola  Company,  2529 

Under  Eule  16  Enlarging  Time  Until  March  15th, 
1917,  to  File  Eecord  Thereof  and  to  Docket  Case. 
Filed  Jan.  13,  1917.  F.  D.  Monckton,  Clerk.  Re- 
filed  Jnn.  15,  1917.     F.  D.  Monckton,  Clerk. 


In  the  District  Court  of  the  United  States  for  the 

District  of  Arizona, 

No.  E-21  (PHOENIX). 

THE  COCA-COLA  COMPANY, 

Plaintiff, 

vs. 

THE  KOKE  COMPANY  OF  AMERICA  et  al.. 

Defendants. 

Order  Under  Rule  16,  Enlarging  Time  to  April  10, 
1917,  to  File  Record  and  Docket  Case. 
For  good  cause,  IT  IS  ORDERED  that  the  time 
within  which  the  Defendants  shall  file  their  record 
on  appeal  in  the  Circuit  Court  of  Appeals  be,  and  the 
same  is  hereby  extended  to  and  including  the  tenth 
day  of  April,  1917. 

Dated  at  Phoenix  this  24th  day  of  March,  1917. 

WM.  H.  SAWTELLE, 

Judge. 

[Endorsed]:  No.  3012.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Rule  16  Enlarging  Time  to  April  10th,  1917, 
to  File  Record  Thereof  and  to  Docket  Case.  Filed 
Mar.  28,  1917.  F.  D.  Monckton,  Clerk.  Re-filed 
Jun.  15,  1917.     F.  D.  Monckton,  Clerk. 
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STATEMENT  OF  THE  CASE 


This  is  a  suit  for  an  injunction  against  alleged  trade- 
mark infringement  and  unfair  competition,  and  for  an 
accounting  of  damages  and  profits.  The  case  is  here  on 
appeal  by  the  Koke  Company  of  America,  the  Southern 
Koke  Company,  Limited,  the  Koke  Company  of  Texas, 
the  Koke  Company  of  Arkansas,  and  the  Koke  Com- 
pany of  Oklahoma,  the  defendants  below,  from  an  inter- 
locutory decree  of  the  U.  S.  District  Court  for  the 
District  of  Arizona,  granting  the  Coca-Cola  Company, 


the  plaintiff  below,  the  injunctive  relief  sought  in  sub- 
stantially the  form  as  prayed,  awarding  a  reference  for 
an  accounting  of  both  damages  and  profits,  and  adjudg- 
ing all  the  costs  of  the  cause  against  the  defendants. 

Plaintifif  is  a  Georgia  corporation  engaged  in  the  man- 
ufacture and  sale  of  a  syrup  for  making  a  carbonated 
beverage,  to  which  it  applies  the  name  ''Coca-Cola.'' 
The  defendant,  Koke  Company  of  America,  is  an  Ari- 
zona corporation  and  manufactures  in  St.  Louis,  Mis- 
souri, an  extract  to  be  used  as  a  base  for  making  a  syrup 
like  plaintiff's  syrup,  to  which  it  applies  the  names 
"Koke"  and  "Dope."  The  Southern  Koke  Company, 
Limited,  and  the  Koke  Company  of  Texas  are  also  Ari- 
zona corporations,  the  former  having  its  plant  at  New 
Orleans,  La.,  and  the  latter  at  Dallas,  Texas.  The  Koke 
Company  of  America  ships  its  extract  to  these  defen- 
dants, who  manufacture  it  into  a  syrup  like  plaintiff's 
syrup  and  sell  it  under  the  names  "Koke"  and  "Dope" 
to  soda  fountains  and  to  bottlers  to  be  made  bv  the  latter 
into  a  carbonated  beverage  like  that  made  from  plaintiff's 
syrup.  There  are  no  such  concerns  as  the  Koke  Com- 
pany of  Oklahoma  and  the  Koke  Company  of  Arkansas. 
Charters  were  taken  out  for  them  under  the  laws  of 
Arizona,  but  nothing  further  was  ever  done,  and  their 
charters  were  abandoned  long  before  this  suit  was 
brought. 

(1)     THE  PLEADINGS.— a.     THE  ORIGINAL  BILL. 

It  was  alleged  in  the  original  bill  (Rec,  1-18)  that, 
prior  to  the  year  1886,  a  Dr.  J.  S.  Pemberton,  of  At- 


lanta,  Georgia,  began  to  make,  ''according  to  a  secret 
formula  which  is  now  the  sole  property  of  the  plaintiff," 
a  syrup  for  the  manufacture  of  a  "refreshing  non- 
alcoholic beverage,''  and  that  he  applied  the  name  ''Coca- 
Cola"  thereto  as  a  trade-mark  therefor,  and  registered 
it  in  the  Patent  Office  on  June  6th.,  1887,  under  the  pro- 
visions of  the  Trade-Mark  Act  of  March  3rd.,  1881; 
that  on  July  8th.,  1887,  he  sold  a  two-thirds  interest  in 
said  business  to  "one  Lowndes  and  one  Venable;"  that 
on  December  14th.,  1887,  said  Lowndes  and  Venable 
assigned  their  alleged  two-thirds  interest  therein  to  ''one 
Walker  and  Dozier;''  that  on  April  14th.,  1888,  J.  S. 
Pemberton  transferred  all  of  his  remaining  interest 
therein  to  Walker,  Candler  &  Company,  a  co-partner- 
ship composed  of  Wool  folk.  Walker,  Asa  G.  Candler 
and  Joseph  Jacobs;  that  on  April  17th.,  1888,  Walker 
and  Dozier  assigned  one-half  of  their  alleged  two-thirds 
interest  to  Asa  G.  Candler,  and,  on  August  30th.,  1888, 
conveyed  to  him  all  of  their  alleged  remaining  interest; 
that  on  April  22nd.,  1891,  Walker,  Candler  &  Com- 
pany assigned  all  their  alleged  interest  to  Asa  G.  Cand- 
ler;  that  on  February  22nd.,  1892,  Asa  G.  Candler  trans- 
ferred all  of  his  alleged  interest  to  the  Coca-Cola  Com- 
pany, the  present  plaintiff;  and  that  plaintiff  has  since 
continuously,  down  to  the  present  time,  manufactured 
said  syrup  in  accordance  with  said  alleged  secret  formu- 
la, and  marketed  it  under  the  name  "Coca-Cola." 

It  was  further  alleged  that  on  October  31st.,  1905, 
plaintiff  registered  the  words  "Coca-Cola"  in  the  Patent 
Office  as  a  trade-mark  for  its  product  under  the  Ten 


Year  Clause  of  Sec.  5  of  the  Trade-Mark  Act  of  Feb. 
20th.,  1905,  and  that,  by  virtue  of  its  long  use  of  said 
words  as  a  trade-mark,  and  said  registrations,  it  is  the 
owner  of  a  technical  trade-mark  in  the  words  "Coca- 
Cola"  and  entitled  to  their  exclusive  use. 

It  was  further  alleged  that  plaintiff  prints  the  words 
"Coca-Cola"  in  a  distinctive  style  of  type;  that  it  colors 
its  syrup  a  distinctive  color,  alleged  to  be  arbitrary,  un- 
usual and  unnecessary,  for  the  purpose  of  distinguish- 
ing it  from  the  similar  products  of  others,  and  markets 
it  in  barrels  painted  a  distinctive  shade  of  red,  and  in 
dispensing  bottles  having  a  distinctive  size,  color  and 
shape;  that  the  bottlers  to  whom  plaintiff  sells  its  syrup 
market  the  beverage  w^hich  they  make  therefrom  in  bot- 
tles having  a  distinctive  size,  shape  and  color,  with  dis- 
tinctive labels  and  crowns,  and  that  on  all  of  said  recep- 
tacles plaintiff  applies  labels  bearing  its  alleged  trade- 
mark "Coca-Cola,"  printed  in  the  alleged  distinctive 
style  of  type  above  referred  to,  and,  in  addition,  prints 
its  alleged  trade-mark  in  said  style  of  type  in  its  adver- 
tisements, and  on  its  stationery,  price  lists  and  circulars, 
and  on  small  signs  furnished  to  dealers  and  advertisers. 

It  was  then  alleged  that  defendants  are  infringing 
plaintift''s  alleged  trade-mark  "Coca-Cola"  by  the  use  of 
the  word  "Koke,"  printed  in  a  style  of  type  alleged  to 
deceptively  resemble  that  in  which  plaintiff  prints  the 
words  "Coca-Cola;"  that  defendants  unnecessarily  make 
their  syrup  like  plaintiff's  syrup  in  color,  and  market  it 
in  barrels  painted  a  deceptively  similar  shade  of  red,  aiitl 
in  dispensing  bottles  deceptively  similar    to    plaintiff's 
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dispensing  bottles  in  size,  shape  and  color,  and  that  the 
bottlers  to  whom  the  defendants  sell  their  syrup  market 
the  beverage  made  therefrom  in  bottles  deceptively  re- 
sembling plaintiff's  bottles  in  size,  color  and  shape,  hav- 
ing thereon  labels  and  crowns,  supplied  by  defendants, 
alleged  to  deceptively  resemble  the  labels  and  crowns 
supplied  by  plaintiff*  to  the  bottlers  of  its  product. 

It  was  further  alleged  that  the  Koke  Company  of 
America  did  not  adopt  or  use  the  word  "Koke"  until 
many  years  after  plaintiff's  product,  under  the  name 
"Coca-Cola,"  had  become  widely  and  favorably  known; 
that  said  word  "Koke"  was  adopted  by  said  defendant, 
and  is  being  used  by  it  and  the  other  defendants,  for 
the  purpose  only  of  infringing  plaintiff's  alleged  trade- 
mark "Coca-Cola"  and  of  enabling  defendants'  goods  to 
be  palmed  off  on  the  public  as  and  for  plaintiff's ;  and 
that  defendants  have  imitated  the  color  of  plaintiff's 
syrup  and  of  its  barrels,  the  size,  shape  and  color  of  its 
bottles  and  dispensing  bottles,  and  the  general  features 
of  its  labels  and  crowns,  in  order  to  enable  their  pro- 
duct to  be  more  readily  passed  off  as  and  for  plaintiff's. 

It  was  further  alleged  that  defendants  state  to  the 
dealers  to  whom  they  sell  their  syrup  that  it  is  made 
under  the  same  syrup  formula  as  ''Coca-Cola,"  and  by 
one  who  is  acquainted  therewith,  and  who,  at  one  time, 
had  an  interest  therein,  which  statements  were  alleged 
to  be  false;  that  defendants  advise  and  instruct  those  to 
whom  they  sell  their  syrup  to  pass  off  the  beverage  made 
therefrom  as  and  for  the  beverage  made  from  plaintiff's 
syrup,  and  that  said  dealers   follow  said  instructions, 


and  thus  deprive  plaintiff  of  that  trade  which  its  industry 
and  money  have  built  up. 

The  bill  prayed  for  an  injunction  to  restrain  defen- 
dants from  ''using  or  employing,  in  connection  with  the 
manufacture,  advertisement,  offering  for  sale,  or  sale  of 
any  product  not  being  the  genuine  product  of  the  plain- 
tiff, the  word  'Coca-Cola,'  or  any  like  word,  or  the  word 
'Koke,'  or  any  like  word,  or  any  word  or  name  which, 
in  sound,  appearance,  or  suggestion,  is  identical  with,  or 
like,  the  word  'Coca-Cola'  of  the  plaintiff,  or  the  word 
'Koke;'  from  using  or  employing,  or  from  authorizing 
the  use  or  employment  of,  labels,  designs  or  devices 
identical  with,  or  like,  the  labels,  designs  or  devices  of 
the  plaintiff,  or  the  labels,  designs  or  devices  now  used 
by  the  defendants;  from  using,  in  connection  with  the 
sale  or  shipment  of  any  product  not  the  plaintiff's,  bar- 
rels or  receptacles  colored  in  imitation  of  plaintiff's  said 
barrels  or  receptacles ;  from  stating  or  representing  that 
the  syrup  made  or  sold  by  the  defendants,  or  any  of 
them,  is  made  from  the  same  formula  as  'Coca-Cola' 
syrup,  or  that  defendants,  or  any  of  them,  may  rightfully 
use  or  employ  the  'Coca-Cola'  formula;  from  coloring, 
or  otherwise  contriving,  any  product  not  the  plaintiff's, 
in  such  a  way  as  to  be  calculated  to  induce  the  belief  that 
the  same  is  the  plaintiff's ;  and,  further,  from  doing  any 
act  or  thing,  or  using  any  name  or  names,  devices,  arti- 
fices, or  contrivances,  which  may  be  calculated  to  rep- 
resent that  any  product  not  of  plaintiff's  production  is 
the  genuine  'Coca-Cola'  of  plaintiff.'  "     (Rec,  16-17). 

The  bill  also  prayed  for  an  accounting  of  damages 
and  profits.   (Rec,  17) 


h.    THE  ANSWER. 

The  defendants  answered  (Rec,  27-84),  denying  that 
the  word  "Koke"  infringes  the  words  "Coca-Cola"  as  a 
trade-mark,  and  denying  that  the  style  of  type  in  which 
it  is  printed  deceptively  resembles  that  in  which  plaintiff 
prints  the  words  "Coca-Cola."  They  admitted  that  their 
syrup  has  the  same  color  as  plaintiff's  syrup,  and  that  it 
is  marketed  in  receptacles  having  the  same  size,  color, 
and  shape  as  plaintiff's  receptacles,  but  they  denied  that 
either  the  style  of  type  in  which  plaintiff  prints  the  words 
''Coca-Cola,"  or  the  color  of  plaintiff's  syrup,  or  the  size, 
color,  or  shape  of  the  receptacles  in  which  it  or  its  deal- 
ers market  it,  or  the  beverage  made  therefrom,  or  all 
combined,  is,  or  are,  distinctive,  averring  that  these 
features  of  plaintiff's  goods  and  packages  are,  both 
singly  and  in  combination,  old  in  the  art  and  common 
to  the  trade.  They  denied  that  their  crowns  deceptively 
resemble  plaintiff's,  or  that  any  of  their  labels  in  any 
wise  resembles  plaintiff's  labels.  They  averred  that  the 
only  label  ever  used  by  the  defendants,  or  their  dealers, 
which  ever  offered  the  slightest  basis  for  a  charge  of 
deceptive  similarity,  was  a  blue  bottle  label  which  some 
of  defendants'  dealers  used  for  about  six  months,  but 
the  use  of  which  they  voluntarily  discontinued  at  the 
suggestion  of  defendants  many  months  before  this  suit 
was  brought.  It  was  averred  that  even  said  label  was 
not  so  deceptively  similar  to  plaintiff's  label  as  to  be 
likely  to  deceive  purchasers,  and  that  it  had  not,  in  fact, 
deceived  any  one. 
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They  denied  that  they  use  the  word  ''Koke"  in  the 
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style  of  type  in  which  it  is  printed,  or  that  they  color 
their  syrup  like  plaintiff's  and  market  it  in  the  receptacles 
referred  to  for  the  purpose  of  enabling  the  beverage 
made  from  their  syrup  to  be  passed  off  by  dealers  as  and 
for  plaintiff's  beverage;  denied  that  they  advise  or  in- 
struct dealers  to  so  pass  it  off,  or  that  they  connive  at, 
or  countenance,  any  such  fraudulent  practices;  and 
denied  that  their  dealers  do,  in  fact,  substitute  it  for 
plaintiff's  product. 

They  averred  that  the  color  of  their  syrup  is  not  an 
arbitrary,  fanciful  feature  of  dress  merely,  but  that  it 
is  an  indispensible  structural  feature  of  the  article  and 
a  physical  recjuirement  essential  to  commercial  success, 
and  that  they  give  their  syrup  the  color  it  has  for  that 
reason,  and  not  for  the  purpose  of  enabling  it  t  obe  pass- 
ed off  as  and  for  plaintiff's  product.  They  averred  that  it 
would  be  as  futile  to  attempt  to  market  a  product  of  that 
character  basing  a  different  color,  as  it  would  be  to  at- 
tempt to  market  root  beer  having  a  green  color,  or  creme 
de  menthe  colored  black,  or  strawberry  soda  colored  blue. 
They  further  averred  that  the  paint  they  use  for  paint- 
ing their  barrels  and  kegs  is  a  cheap  mineral  paint  made 
from  red  clay  found  in  abundance  in  Georgia  and  Ala- 
bama; that  this  paint  produces  only  one  color,  namely, 
the  color  of  the  clay  from  which  it  is  made;  that  said 
])aint  dries  several  hours  c|uicker  than  the  chemical 
])aints,  re(|uires  only  one  coat  where  the  chemical  paints 
require  two  or  more,  and  is  considerably  cheaper  than 
any  other  kind  of  paint  because  of  the  cheapness  and 
abundance  of  the  materials  from  which  it  is  made;  that 


for  these  reasons  this  paint  has  been  used  since  time 
immemorial  as  a  standard  paint  for  painting  barrels  and 
kegs,  and  that  defendants  use  it  for  these  reasons.  They 
further  averred  that  the  beverage  made  from  their  syrup 
is  not  served  to  the  public  from  barrels,  and  that  con- 
sumers do  not  see  the  barrels  at  the  time  of  their  pur- 
chase, and  hence  that  the  color  of  the  barrels  could  in 
no  wise  aid  in  the  passing  off  of  the  beverage  made  from 
their  syrup  as  and  for  the  beverage  made  from  plain- 
tiff's. They  further  averred  that  the  dispensing  bottle 
which  they  use  and  supply  to  retail  dealers  as  a  recep- 
tacle for  their  syrup  is  a  standard  stock  dispensing  bot- 
tle manufactured  and  carried  in  stock  by  all  manufac- 
turers of  and  dealers  in  such  articles,  and  sold  indis- 
criminately to  the  trade;  that  the  design  used  by  the 
defendants  is  a  machine  made  design  produced  in  enor- 
mous quantities  for  general  distribution,  and  for  that 
reason  is  considerably  cheaper  than  the  hand-made  de- 
signs made  for  particular  concerns,  and  that  defendants 
use,  and  furnish  their  dealers  with,  bottles  of  that  char- 
acter solely  because  of  their  cheapness. 

They  denied  that  they  state  to  dealers  that  their  syrup 
is  made  under  the  same  syrup  formula  as  plaintiff's 
present  product,  or  by  one  who  is  acquainted  therewith, 
but  they  admitted  that  they  sometimes  state  to  their 
dealers  that  their  syrup  is  made  by  one  who  is  acquainted 
with  the  formula  which  Dr.  Pemberton  got  up  for  the 
syrup  to  which  he  applied  the  name  ''Coca-Cola,"  and 
who  was,  at  one  time,  interested  therein,  and  they  aver- 
red that  said  statements  are  true. 
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They  denied  that  defendants  adopted  the  word  ''Koke" 
many  years  after  plaintiff's  product,  under  the  name 
''Coca-Cola,"  had  become  widely  and  favorably  known, 
and  denied  the  validity  of  plaintiff's  alleged  chain  of 
title  to  the  word  ''Coca-Cola."  They  averred  that  on 
January  14th.,  1888,  Dr.  J.  S.  Pemberton  conveyed  his 
entire  business,  consisting  of  the  manufacture  and  sale 
of  "Pemberton's  French  Wine  of  Coca,"  "Globe  Flower 
Cough  Syrup,"  "Indian  Queen  Hair  Dye,"  "Coca-Cola 
Syrup,"  "Gingerine,"  "Compound  Extract  of  Styllin- 
gia,"  *Xemon  &  Orange  Elixir,"  and  a  number  of  other 
remedies,  together  with  the  good-will  thereof,  and  all 
labels,  formulas,  trade-marks  and  trade-names  used 
therein,  to  the  Pemberton  Medicine  Company,  a  partner- 
ship composed  of  J.  S.  Pemberton,  A.  O.  Murphy,  E.  H. 
Bloodworth  and  J.  C.  Mayfield;  that  said  Pemberton 
Medicine  Company  manufactured  and  sold  all  of  said 
remedies,  including  the  "Coca-Cola"  remedy,  and  sold 
the  latter  under  the  name  "Coca-Cola,"  until  about 
the  first  of  April,  1888,  when  it  adopted,  as  a  trade- 
mark name  for  said  "Coca-Cola"  remedy,  the  word 
"Koke;"  that  thereafter  it  used  the  word  "Koke"  as  the 
trade-mark  name  of  said  product,  and  from  that  time 
on,  sold  it  under  that  name;  that  on  June  6th.,  1888, 
Murphy  retired  from  the  partnership,  transferring  to 
the  remaining  partners  all  his  interest  in  the  partnership 
business;  that  about  the  middle  of  July,  1888,  J.  S.  Pem- 
berton died,  whereupon  a  settlement  was  made  with  his 
widow  and  heirs,  by  the  terms  of  which  Mayfield  and 
Bloodworth,  as  the  surviving  partners,  retained  the 
"Wine  of  Coca"  and  the  "Koke"  business;  that  in  1893 
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they  sold  the  ''Wine  of  Coca"  business  to  other  parties; 
that  in  1895  Bloodworth  transferred  all  of  his  interest 
in  the  ''Koke"  business  to  J.  C.  Mayfield;  that  thereafter 
J.  C.  Mayfield,  individually,  continuously  manufactured 
and  sold  said  ''Koke"  syrup  in  receptacles  labelled  with 
the  name  ''Koke"  until  about  Sept.  15th.,  1911,  when  he 
transferred  all  of  his  interest  in  said  business  to  the  de- 
fendant, Koke  Company  of  America;  and  that  the  Koke 
Company  of  America  has  since  been  manufacturing  and 
selling  said  product  in  receptacles  labelled  with  the  name 
"Koke." 

They  further  averred  that  on  December  27th.,  1898, 
W.  L.  Bitting,  of  Sherman,  Texas,  registered  in  the 
Patent  Office,  under  the  Copyright  Act  of  June  18th., 
1874,  a  label  entitled  and  bearing  the  name  ''Koke"  in 
block  letters,  which  he  continuously  used  on  the  recep- 
tacles containing  an  extract,  syrup,  and  beverage  similar 
in  all  respects  to  plaintiff's  and  defendants'  products, 
;until  the  21st.  of  October,  1913;  that  on  August  21st., 
1911,  he  filed  an  application  in  the  Patent  Office  for  the 
registration  of  the  word  "Koke"  as  a  trade-mark  for 
his  said  product;  that  on  the  21st.  of  October,  1913,  he 
assigned  all  his  interest  in  said  business,  and  in  the  reg- 
istered label  referred  to,  and  in  the  word  "Koke,"  to  the 
Koke  Company  of  America;  that  the  assignment  was 
duly  recorded  in  the  Patent  Office  October  28th.,  1913; 
and  that  on  January  13th.,  1914,  the  Patent  Office  al- 
lowed the  registration  of  said  word  "Koke"  as  a  trade- 
mark for  said  extract,  syrup  and  beverage,  and  granted 
a  certificate  of  such  registration  to  the  Koke  Company 
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of  America,  as  the  assignee  of  said  Bitting.     A  copy  of 
said  certificate  was  attached  to  the  answers  as  exhibit 

They  further  averred  that  the  Murfreesboro  BottUng 
Works,  a  Tennessee  corporation,  began  to  use  the  word 
''Koke,"  in  the  same  style  type  as  that  in  which  the  de- 
fendants now  use  it,  as  a  trade-mark  for  an  extract, 
syrup,  and  beverage  similar  in  all  respects  to  plaintiff's 
and  defendants'  products,  on  or  about  May  1st.,  1902, 
and  registered  the  same  in  the  Patent  Office  as  a  trade- 
mark for  its  said  product  August  21st.,  1906,  a  copy  of 
the  certificate  of  such  registration  being  attached  to  the 
answer  as  exhibit  "D";  that  thereafter  said  corporation 
was  dissolved,  and  S.  B.  Christy,  C.  H.  Huggins,  J.  W. 
Huggins,  and  Christy  &  Huggins,  a  partnership  com- 
posed of  the  said  Christy  and  of  the  said  two  Huggins' 
(who  were  the  owners  of  all  the  capital  stock  of  said 
corporation)  succeeded  to  the  business  and  trade  rights 
of  the  Murfreesboro  Bottling  Works;  that  on  Novem- 
ber 28th.,  1911,  said  parties  transferred  said  business, 
and  the  good- will  thereof,  together  with  the  trade-mark 
"Koke"  and  the  registration  thereof  in  the  Patent  Office, 
to  the  defendant,  Koke  Company  of  America,  by  an  in- 
strument in  writing  which  was  duly  recorded  in  the  Pat- 
ent Of^ce  December  12th.,  1911  ;  and  that  on  said  date 
a  certificate  evidencing  such  assignment  was  issued  to 
the  Koke  Company  of  America  by  the  Commissioner  of 
Patents.  A  copy  of  said  certificate  was  attached  to  the 
answer  as  exhibit  ''E." 

They  then  averred  that  the  words  "Coca-Cola"  are  not 
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a  valid  trade-mark  of  the  plaintiff,  because  they  are  de- 
scriptive, and  because  plaintiff  did  not  have  the  exclusive 
use  of  them  during  any  portion  of  the  ten  years  next 
preceding"  the  passage  of  the  Trade-Mark  Act  of  Feb- 
ruary 20th.,  1905. 

■  They  further  averred  that  plaintiff  comes  into  court 
with  unclean  hands,  because,  by  using  the  name  ''Coca- 
Cola,"  and  the  pictures  of  coca  leaves  and  cola  nuts 
which  it  displays  on  its  labels,  it  is  deceiving  and  mis- 
leading the  public  as  to  the  composition  and  ingredients 
of  its  product. 

■  They  further  averred  that  the  use  of  the  words  ''Coca- 
Cola,"  as  applied  to  the  plaintiff's  product,  constitutes  a 
misbranding  thereof  under  Sec.  8  of  the  Food  &  Drugs 
Act  of  June  30th.,  1906,  for  the  reason  that  it  misleads 
and  deceives  the  public  as  to  the  composition  and  in- 
gredients of  plaintiff's  product.  They  further  aver- 
red that  plaintiff's  product  is  misbranded  under  Sec.  8 
of  the  Food  &  Drugs  Act:  (a)  because  plaintiff  sells  its 
product  under  the  name  "Coca-Cola,"  which  is  the  dis- 
tinctive name  of  a  compound  or  mixture  of  the  drugs 
coca  and  cola,  whereas  plaintiff's  product  is  not  a  com- 
pound of  that  character,  and,  hence,  is  sold  under  the 
distinctive  name  of  another  article;  (b)  because  plain- 
tiff sells  its  product  under  the  name  "Coca-Cola,"  which 
is  the  name  Dr.  Pemberton  gave  to  the  alleged  secret 
proprietary  compound  he  is  alleged  to  have  invented 
and  which  plaintiff  claims  to  have  manufactured  and 
sold  under  that  name  for  many  years,  whereas  plaintiff's 
product  is  not  that  article,  and,  hence,  is  sold  under  the 
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distinctive  name  of  another  article;  (c)  because  plaintiff 
labels  the  receptacles  containing  its  product  with  the 
words  ''Coca-Cola,"  and  with  pictures  of  coca  leaves  and 
cola  nuts,  which  words  constitute  a  statement,  and  which 
picture  constitute  a  design  or  device  representing,  that 
plaintiff's  product  is  essentially  composed  of  the  drugs 
coca  and  cola,  when  in  fact  it  is  not,  and,  hence,  that 
plaintiff  brands  and  labels  its  product  so  as  to  mislead 
and  deceive  purchasers,  and  attaches  labels  to  the 
receptacles  containing  it  which  bear  both  a  statement 
and  a  design  or  device  regarding  said  product,  and  the 
ingredients  or  substances  contained  therein,  which  are 
false  and  misleading. 

They  further  averred  that  plaintiff's  product  is  adul- 
terated under  Sec.  7  of  the  Food  &  Drugs  Act,  because 
substantial  and  valuable  constituents  of  said  product,  to- 
wit:  the  drugs  coca  and  cola,  and  the  characteristic 
properties  thereof,  have  been  wholly  or  in  part  abstract- 
ed from  plaintiff's  said  product. 

Defendants  pleaded  Sec.  21  of  the  Trade-Mark  Act 
of  February  20th.,  1905,  in  bar  of  all  relief  under  said 
Act,  and  of  all  relief  predicated  upon  the  theory  that 
the  words  "Coca-Cola"  are  a  trade-mark,  averring  that 
said  words  are,  as  applied  to  the  plaintiff's  product,  de- 
ceptive and  misleading,  and  are  used  with  the  design  of 
deceiving  the  public  in  the  purchase  of  merchandise,  and 
that  they  are  used  by  plaintiff  upon  an  article  which  is 
misbranded  and  adulterated  in  violation  of  the  Food  & 
Drugs  Act,  and,  therefore,  in  an  unlawful  business. 
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Defendants  denied  that  plaintiff  has  suffered  any  ac- 
tionable damage  at  their  hands,  or  that  it  is  entitled  to 
any  profits  they  may  have  derived  from  their  business, 
and  averred  that  they  and  their  predecessors  in  title 
have,  for  more  than  a  quarter  of  a  century,  with  the 
knowledge  and  acquiescence  of  the  plaintiff,  manufactur- 
ed their  said  syrup,  and  sold  it  under  the  name  ''Koke," 
in  receptacles  having  the  same  characteristics  as  those 
they  now  use,  and  that,  therefore,  plaintiff  is  estopped 
and  barred  by  its  laches  from  the  recovery  of  damages 
or  profits. 

c— AMENDMENTS   TO  ORIGINAL  BILL. 

After  plaintiff  had  taken  all  of  its  testimony  in  chief, 
and  after  defendants  had  begun  to  make  their  testimony, 
plaintiff  applied  for  leave  to  amend  its  bill  (Rec,  112)  : 

1. — By  striking  out  all  allegations  to  the  effect  that 
the  words  "Koke"  infringes  the  words  "Coca-Cola"  as 
a  trade-mark,  and  by  substituting  in  lieu  thereof  allega- 
tions to  the  effect  that,  "in  addition  to  the  name  'Coca- 
'Cola,'  which  has  been  used  generally  by  purchasers  who 
desire  plaintiff's  product,  there  are  also  used  and  em- 
ployed certain  nick-names  by  which  plaintiff's  product 
is  known,  asked  for,  and  identified  by  purchasers  and 
consumers  thereof;  that  one  of  said  nick-names  is  the 
word  'Koke,'  into  which  plaintiff's  trade-mark  'Coca- 
Cola'  has  been  abbreviated  by  the  public,  and  that  an- 
other of  said  nick-names  is  the  word  'Dope,'  and  that 
each  of  said  words  is  now,  and  for  many  years  past 
has  been,  and  prior  to  the  application  of  either  of  them 
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to  any  other  beverage,  recognized  and  commonly  and 
familiarly  used  nick-names  for  plaintiff's  beverage,  so 
that  a  request  at  a  soda  fountain,  or  wherever  beverages 
are  on  sale,  for  'Koke'  or  'r3ope'  is  understood  to  be  a 
specific  and  definite  request  for  'Coca-Cola,'  so  under- 
stood by  the  purchaser  using  such  word  and  so  under- 
stood by  the  dealer,  and  for  very  many  years,  and  con- 
tinuously to  the  present  time,  and  before  the  application 
of  either  of  said  words  to  any  other  beverage  what- 
ever," each  of  them  ''indicated,  designated  and  identi- 
fied," and  now  indicates,  designates  and  identifies  "plain- 
tiff's said  product,  and  means  it  and  nothing  else;"  that 
the  defendant,  Koke  Company  of  America,  adopted  the 
words  "Koke"  and  "Dope"  many  years  after  plaintiff's 
product  had  become  widely  and  favorably  known,  not 
only  under  the  name  "Coca-Cola,"  but  under  said  al- 
leged nick-names,  and  that  it  adopted  said  words,  and 
that  it  and  the  other  defendants  herein  are  now  using 
them,  for  the  purpose  only  of  enabling  dealers  in  their 
product  to  pass  off  the  beverage  made  therefrom  as  and 
for  plaintiff's  beverage;  that  defendants  state  to  deal- 
ers that  their  syrup  sold  under  the  names  ''Koke"  and 
"Dope"  is  made  from  the  same  syrup  formula  as  plain- 
tiff's syrup,  and  by  one  who  is  acquainted  therewith,  and 
and  who  was  at  one  time  interested  therein,  and  that  said 
statements  are  false;  that  defendants  advise  and  instruct 
dealers  in  their  product  to  pass  it  off  on  purchasers  who 
ask  for  plaintiff's  product  either  by  the  name  "Coca- 
Cola,"  or  by  some  one  or  more  of  the  alleged  nick-names 
therefor,  and  that  said  dealers  follow  said  instructions. 
2. — By  striking  out  the  allegation  to  the  effect  that 
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Dr.  Pemberton  registered  the  words  "Coca-Cola"  as  a 
trade-mark  in  1887,  and  by  substituting  in  lieu  thereof 
an  allegation  to  the  effect  that  plaintiff  registered  said 
words  as  a  trade-mark  on  January  31st.,  1893,  under  the 
provisions  of  the  Trade-Mark  Act  of  March  3,  1881. 

3. — By  adding  a  new  paragraph  alleging  that  the  de- 
fendant, Koke  Company  of  America,  claims  to  have 
secured,  and  now  to  own,  certain  registrations  in  the 
Patent  Office  of  the  words  "Koke"  and  "Dope;"  that  said 
registrations  were  secured  in  fraud  of  plaintiff's  rights; 
that  the  Koke  Company  of  America,  the  other  defen- 
dants herein,  and  their  emmisaries,  threaten  dealers  in 
plaintiff"s  product  who  dispense  it  in  response  to  requests 
for  "Koke"  and  "Dope,"  with  prosecution,  claiming  the 
words  "Koke"  and  'Dope"  to  be  the  registered  trade- 
marks of  the  Koke  Company  of  America,  and  claiming 
that  the  sale  of  any  beverage  other  than  defendants' 
on  calls  for  "Koke"  and  "Dope"  is  an  infringement  of 
the  rights  of  the  Koke  Company  of  America  and  of  said 
registrations,  and  a  violation  of  the  Federals  laws;  and 
that  said  threats  are  made  for  the  sole  purpose  of  har- 
rassing  persons  selling  plaintiff's  product,  and  of  dam- 
aging and  embarrassing  plaintiff  in  its  business. 

4. — By  striking  out  the  prayer  for  an  injunction,  and 
substituting  in  lieu  thereof  a  prayer  for  an  injunction 
to  restrain  defendants  from  "using  or  employing,  in  con- 
nection with  the  manufacture,  advertisement,  offering 
for  sale  or  sale  of  any  product  not  being  the  genuine 
product  of  the  plaintiff,  the  word  'Coca-Cola,'  or  any  like 
word,  or  the  word  'Koke,'  or  any  like  word,  or  the  word 
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'Dope,'  or  any  like  word,  or  any  name  or  nick-name  by 
which  plaintiff's  product  is  commonly  known;  from 
claiming  or  asserting  any  right  in  the  name  'Koke'  or  in 
the  name  'Dope,'  or  interferring,  or  threatening  any 
prosecution,  or  inter ferrence  with  the  use  thereof  as 
short  names  or  nick-names  of  plaintiff's  product.''  (Rec, 
113-123.) 

Plaintiff'  sought  leave  to  make  said  amendments  un- 
der the  pretense  that  it  was  surprised  by  the  testimony 
of  its  own  witnesses,  that  their  testimony  was  different 
from  what  plaintiff  supposed  it  would  be,  and  that  plain- 
tiff desired  to  make  said  amendments  merely  to  have  the 
pleadings  conform  to  the  proof. 

The  defendants  resisted  the  application  (Rec,  130) : 
(a)  because  the  amendments  changed  the  cause  of  ac- 
tion from  one  for  the  infring-ement  of  a  trade-mark  to 
one  for  unfair  competition  pure  and  simple,  was  a  rad- 
ical departure  from  the  theory  of  the  case  as  presented 
in  the  original  bill,  necessitated  a  different  line  of  de- 
fense, and  required  a  new  and  extensive  investigation 
into  the  facts,  and  the  production  of  evidence  different 
in  charatcer  and  volume  from  that  called  for  under  the 
issues  raised  by  the  original  bill;  (b)  because  they  work- 
ed a  hardship  and  an  injustice  on  defendants  for  the 
reason  that,  at  the  time  plaintiff  took  its  testimony  in 
chief,  counsel  for  defendants  were  not  prepared  to  in- 
telligently cross-examine  plaintiff's  witnesses  as  to  the 
facts  relating  to  the  new  issues  introduced  by  said 
amendments;  and  (c)  because  no  good  and  sufficient 
reason  Avas  shown  for  making  said  amendments  at  the 
time  they  were  sought,  for  the  reason  that  the  testimony 
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theretofore  taken  by  plaintiff  showed  that  plaintiff  and 
its  counsel  had  had  in  their  possession,  for  a  year  or  more 
before  the  suit  was  brought,  detailed  statements  in  writ- 
ing of  all  the  testimony  their  witnesses  would  give  on 
the  very  points  as  to  which  plaintiff  claimed  it  was  sur- 
prised, and  that  said  written  statements" not  only  coincid- 
ed with  the  testimony  which  said  witnesses  actually 
gave,  but,  in  many  instances,  were  read  into  the  record 
verbatim  as  their  testimony. 

The  district  court  granted  leave  to  make  said  amend- 
ments (Rec,  153),  to  which  action  the  defendants  ex- 
cepted and  which  action  they  assigned  as  errer  and  as 
an  abuse  of  discretion.  [XVIII  Assignment  of  Error. 
(Rec,  270).] 

d.— ANSWER  TO  AMENDED  BILL. 

Defendants  then  answered  the  amended  bill  denying 
that  the  registration  of  the  words  "Coca-Cola"  by  plain- 
tiff on  January  31st.,  1893,  was  valid  for  the  reason  that 
before,  at  the  time  of,  and  ever  since,  said  registration, 
said  words  were  and  have  been  descriptive  and  generic, 
They  also  denied  the  averments  to  the  effect  that  ''Koke" 
is  an  abbreviation  of  the  words  ''Coca-Cola,"  and  that 
it  and  the  word  "Dope"  are  nick-names  for  plaintiff's 
product.  They  averred  that  plaintiff  has  never  at  any 
time  used  or  employed  either  of  said  words  in  any  man- 
ner, for  any  purpose,  or  authorized  or  countenanced 
their  use,  but  that,  on  the  contrary,  plaintiff  has  habit- 
ually repudiated  them  as  any  sort  of  designation  of  its 
product,  and  informed  the  public,  through  its  advertis- 


20 


ing  and  otherwise,  that  said  words  do  not  in  any  manner 
indicate  its  product. 

They  denied  that  they  adopted,  or  are  now  using, 
either  the  word  "Koke"  or  the  word  ''Dope"  for  the 
purpose  of  taking  any  unfair  advantage  of  plaintiff,  or 
to  enable  their  product  to  be  substituted  for  plaintiff's 
product ;  denied  that  the  use  of  said  words  by  them  en- 
ables their  dealers  to  pass  off  their  product  for  plain- 
tiff's ;  denied  that  they  make  the  statements  to  dealers  al- 
leged in  the  amended  bill,  or  that  they  advise  or  instruct 
dealers  in  their  product  to  substitute  it  for  plaintiff's 
when  plaintiff's  product  is  asked  for;  and  denied  that! 
dealers  in  their  product  do  in  fact,  pass  it  off  as  plaintiff's] 
dealers  in  their  product  do,  in  fact,  pass  it  off  as  plaintiff's 
product.  They  further  denied  that  the  sale  of  their  pro- 
duct in  response  to  requests  for  either  "Koke"  or  "Dope" 
constitutes  a  sale  thereof  as  or  for  plaintift*'s  product. 

They  then  set  up  their  chain  of  title  to  the  word  "Dope" 
as  follows:  About  the  year  1903  P.  L.  Houppert  and 
Samuel  H.  Worcester,  of  Birmingham,  Ala.,  partners 
doing  business  as  "Houppert  &  Worcester,"  began  to 
make,  and  to  sell  in  interstate  commerce,  an  extract, 
syrup,  and  beverage  substantially  identical  with  that 
which  defendants  manufacture  and  sell  under  the  name 
"Dope,"  and  applied  thereto  the  name  "Dope."  On  May 
Uth.,  1905,  they  applied  to  the  Patent  Office  for  regis- 
tration of  the  word  "Dope,"  as  a  trade-mark  for  said 
product.  Pending  said  application,  and  on  June  6th., 
1905,  Worcester  assigned  all  his  interest  in  said  busi- 
ness and  good-will,  and  in  the  mark  "Dope,"  to  Houp- 


21 


pert,  which  assignment  was  made  in  writing  and  re- 
corded in  the  Patent  Office  June  6th.,  1905.  There- 
after Houppert  formed  a  partnership  with  E.  J.  Smyly, 
of  Birmingham,  and  conveyed  to  him  a  one-half  inter- 
est in  said  business  and  good-will,  and  in  the  mark 
"Dope."  On  June  4th.,  1907,  the  application  previously 
made  to  the  Patent  Office  by  Houppert  &  Worcester  was 
allowed,  and  a  certificate  of  registration  of  the  word 
''Dope"  was  duly  granted.  A  copy  of  said  certificate 
was  attached  to  the  amended  answer  as  exhibit  ''A-1." 
Thereupon  Houppert  &  Smyly  transferred  all  their 
rights  to  the  National  Dope  Company,  an  Alabama  cor- 
poration, which  later  changed  its  name  to  the  Birming- 
ham Bottling  Company.  About  May  6th.,  1913,  the 
Birmingham  Bottling  Company  assigned  all  its  interest 
to  S.  T.  Mayfield  and  J.  C.  Mayfield,  and  shortly  there- 
after Frank  Campbell  and  A.  E.  Seiner,  as  administra- 
tors of  the  estate  of  P.  L.  Houppert,  who  had  died  in 
the  meantime,  assigned  to  said  Mayhelds  such  interest 
as  may  have  remained  in  the  estate  of  the  said  Houppert. 
On  December  26th.,  1913,  said  Mayfields  transferred  all 
their  interest  to  the  defendant,  Koke  Company  of  Amer- 
ica, which  has  since  then,  down  to  the  present  time,  con- 
tinuously manufactured  said  product  and  sold  the  same 
under  the  name  ''Dope"  in  receptacles  labelled  with  that 
name. 

Defendants  denied  that  the  registrations  which  they 
had  obtained  of  the  words  "Koke"  and  "Dope"  were  in 
fraud  of  any  rights  of  the  plaintiff.  They  admitted  that 
they  had  printed  on  their  stationery,  and  on  the  cards 
of  their  traveling  salesmen,  a  notice  to  the  effect  that 


22 

I 

the  Koke  Company  of  America  was  the  owner  of  said 
registrations,  and  that  any  infringement  thereof  would 
subject  those  guilty  of  such  infringement  to  prosecu- 
tion therefor,  but  they  denied  that  they  printed  or  circu-, 
lated  said  warning  for  the  purpose  of  harrassing  per- 
sons selling  plaintiff's  product,  or  of  damaging  or  em- 
barrassing plaintiff  in  its  business.  They  averred  that 
the  only  purpose  they  had  in  printing  said  notice  was  to 
warn  the  trade  of  what  they,  in  good  faith,  believed  to 
be  their  rights,  and  to  aid  them  in  protecting  such  rights 
from  unlawful  invasion.  They  further  averred  that  it 
does  not  lie  in  the  mouth  of  plaintiff  to  complain  of  their 
action  in  so  doing,  because  plaintiff,  itself,  has,  by  every 
means  in  its  power,  endeavored  to  obtain  a  monopoly, 
not  only  of  the  words  ''Koke"  and  "Dope,"  but  of  the 
entire  vocabulary  by  which  the  kind  of  commodity  it 
makes  is  usually  asked  for,  and  has  not  only  harrassed 
and  annoyed  those  dealing  in  defendants'  product  by 
threats  of  prosecution,  but  has  actually  brought  numer- 
ous malicious  and  vexatious  suits  against  them  for  al- 
leged infringements  of  plaintiff's  alleged  rights,  for  the 
sole  purpose  of  damaging  and  embarrassing  defendants 
in  their  business  and  of  driving  them  from  the  field  of 
competition;  that  it  has,  by  threats  and  intimidation, 
coerced  numerous  dealers  in  defendants'  product  into 
signing  contracts  with  it  agreeing,  in  violation  of  Sec. 
3  of  the  Act  of  Oct.  15th.,  1914,  commonly  known  as 
the  Clayton  Anti-Trust  Act,  not  to  handle  in  the  future 
any  product  similar  to  its  own  but  that  of  its  manu- 
facture, and  not  to  sell  or  dispense,  in  response  to  calls  for 
''coke,"  or  "dope,"  or  any  of  the  numerous  other  slang 
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expressions  used  by  the  public  in  asking  for  that  char- 
acter of  beverage,  any  beverage  of  that  kind  except 
that  manufactured  by  it;  and  that  it  has,  in  divers  other 
ways,  which  are  set  out  in  the  amended  answer,  en- 
deavored to  destroy  defendants'  business,  and  has  very 
nearly  succeeded  in  doing  so. 

They  further  averred  that  plaintiff  is  engaged  in  an 
unlawful  business  for  the  reason  that  its  business  con- 
sists in  the  making  of  sales,  and  of  contracts  for  the 
sale  of,  its  product,  in  interstate  commerce,  for  use,  con- 
sumption, and  resale  within  the  United  States ;  that  said 
sales  and  contracts  of  sale  are  constantly  and  habitually 
made  upon  the  condition,  agreement  and  understanding 
that  the  purchasers  of  its  said  product  will  not  buy, 
handle,  use  or  deal  in  the  products  of  any  of  plaintiff's 
competitors;  that  in  the  regular  course  of  its  business, 
plaintiff  fixes  the  price  of  its  product,  and  discounts 
from,  and  rebates  upon,  such  prices,  upon  the  condition, 
agreement,  and  understanding  that  purchasers  thereof 
will  not  buy,  handle,  use,  sell,  or  deal  in  the  products 
of  any  of  its  competitors;  that  the  effect  of  such  sales 
and  contracts  of  sales,  and  of  such  conditions,  agree- 
ments and  understandings,  and  of  the  fixing  of  the  price 
charged  for  its  product,  and  of  the  discounts  from,  and 
rebates  upon,  such  price,  upon  the  condition,  agree- 
ment and  understanding  aforesaid,  is  to  substantially 
lessen  competition,  and  to  tend  to  create  a  monopoly  of 
the  commodity  plaintiff  manufactures,  in  trade  and 
commerce  among  the  several  states,  all  of  which  is  a 
direct  violation  of  the  express  provisions  of  Section  3 
of  the  Clayton  Anti-Trust  Act. 
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(2).— THE  DECREE. 


The  District  Court  decreed  that  the  words  ''Coca- 
Cola"  are  a  valid  trade-mark;  that  the  words  ''Koke'' 
and  ''Dope"  are  each  an  abbreviation  of  the  words  "Coca- 
Cola"  and  an  infringement  thereof;  that  they  are  used 
by  the  public  and  by  purchasers  in  designating  plaintiff's 
product,  and  that  they  were  adopted  by  the  defendants 
and  their  predecessors  for  the  deliberate  purpose  of  rep- 
resenting their  goods  to  be  the  product  manufactured  by 
plaintiff;  that  the  Koke  Company  of  America  and  its 
predecessors  in  title  did  not  adopt  or  use  the  word  "Koke" 
until  the  year  1909,  and  that  they  have  no  right  to  its 
use;  that  defendants  and  their  predecessors  have  no  in- 
terest in  or  claim  to  the  alleged  trade-mark  "Coca-Cola," 
or  the  "Coca-Cola"  business  or  formula;  that  their  claim 
of  interest  in  the  "Coca-Cola"  business  and  alleged  trade- 
mark, and  of  knowledge  of  the  "Coca-Cola"  formula,  are 
without  foundation;  and  that  defendants,  and  each  of 
them,  have  infringed  plaintiff's  alleged  trade-mark,  and 
have  been  guilty  of  unfair  competition  with  plantiff; 
and,  accordingly,  granted  the  injunction  prayed  for  in 
the  amended  bill,  awarded  plaintiff  a  reference  for  an 
accounting  of  both  damages  and  profits,  and  adjudged  all 
the  costs  of  the  cause  against  the  defendants.  (Rec, 
242-245 ) 

Within  thirty  days  of  the  entry  of  said  decree,  the 
defendants  appealed  (Rec,  249  and  289)  and  assigned 
errors.   (Rec,  250-288) 

While  the  assignments  of  error  are  numerous  and 
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lengthy,  and  will  be  found  in  the  record  at  pages  250 
to  288,  the  errors  pointed  out  thereby  may  be  succinctly 
stated  as  follows: 


26 
SPECIFICATIONS  OF  ERROR. 

The  District  Court  erred  in  the  following  respects : 

> 

I. 

(1) — In  failing  to  find  that  plaintiff  comes  into  court 
with  unclean  hands  because  it  is  misleading  and  deceiv- 
ing the  public  with  respect  to  the  composition  and  in- 
gredients of  its  product,  through  the  use  on  its  labels  of 
the  falsely  descriptive  words  ''Coca-Cola,"  and  of  de- 
ceptive pictures  of  coca  leaves  and  cola  nuts. 

(2) — In  failing  to  dismiss  the  bill  for  that  reason. 

11. 

(1) — In  failing  to  find  that  plaintiff's  product  is  mis- 
branded  under  Sec.  8  of  the  Food  &  Drugs  Act,  because: 

(a)  Plaintiff  labels  and  brands  its  product  with  the 
falsely  descriptive  words  ''Coca-Cola"  and  with  decep- 
tive and  misleading  pictures  of  coca  leaves  and  cola  nuts, 
and,  in  so  doing,  labels  and  brands  it  so  as  to  mislead 
and  deceive  purchasers. 

(b)  Plaintiff  sells  its  product  under  the  name  ''Coca- 
Cola,"  which  is  the  distinctive  name  of  a  compound  or 
mixture  of  the  drugs  coca  and  cola,  whereas  plaintiff's 
product  is  not  a  preparation  of  that  character,  and, 
hence,  is  sold  under  the  distinctive  name  of  another 
article. 


27 


(c)  Plaintiff  sells  its  product  as  ''Coca-Cola,"  which 
is  the  name  Dr.  Pemberton  gave  to  an  alleged  secret 
proprietary  article  alleged  to  have  been  invented  by  him, 
and  claimed  to  have  been  made  and  sold  by  plaintiff  un- 
der that  name  for  many  years,  whereas  plaintiff's  pres- 
ent product  is  not  that  article;  and,  hence,  is  sold  under 
the  distinctive  name  of  another  article. 

(d)  Plaintiff  labels  the  receptacles  containing  its 
product  with  the  words  "Coca-Cola,"  and  with  pictures 
of  coca  leaves  and  cola  nuts,  which  words  constitute  a 
statement,  and  which  pictures  constitute  a  design  or  de- 
vice representing,  that  said  product  is  essentially  com- 
posed of  the  drugs  coca  and  cola,  which  is  not  true;  and, 
hence,  that  the  labels  attached  to  the  receptacles  con- 
taining plaintift*'s  product  bear  both  a  statement  and  a 
design  or  device  regarding  said  product,  and  the  ingre- 
dients or  substances  contained  therein,  which  are  false 
and  misleading. 

(2) — In  failing  to  dismiss  the  bill  for  that  reason. 

III. 

(1) — In  failing  to  find  that  plaintiff's  product  is  adul- 
terated under  Sec.  7  of  the  Food  &  Drugs  Act  because 
substantial  and  valuable  constituents,  to-wit :  the  drugs 
coca  and  cola,  and  their  characteristic  properties,  have 
been  wholly  or  in  part  abstracted  from  plaintiff's  said 
product. 

(2) — In  failing  to  dismiss  the  bill  for  that  reason. 
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IV. 


(1) — In  failing  to  find  that  plaintiff's  business  con-i 
sists  in  the  making  of  sales,  and  of  contracts  for  the 
sale,  of  its  product,  in  interstate  commerce,  for  use, 
consumption,  and  resale  within  the  United  States;  that  ^ 
such  sales  and  contracts  of  sale  are  made  upon  the  con-' 
dition,  agreement  and  understanding  that  the  purchas- 
ers of  plaintiff's  product  will  not  buy,  handle,  use,  sell, 
or  deal  in  the  products  of  any  of  plaintiff's  competitors; 
that,  in  the  regular  course  of  plaintiff's  business,  it  fixes 
the  price  of  its  product,  and  discounts  from,  and  rebates 
upon,  such  price,  upon  the  condition,  understanding  and 
agreement  that  the  purchasers  thereof  will  not  buy, 
handle,  use,  sell,  or  deal  in  the  goods  of  any  of  its  com- 
petitors; that  said  conduct  has  substantially  lessended 
competition,  and  tended  to  create  a  monopoly  of  the 
commodity  plaintiff  manufactures,  in  trade  and  com- 
merce among  the  several  states,  all  of  which  is  in  direct 
violation  of  Sec.  3  of  the  Act  of  Oct.  15th.,  1914,  known 
as  the  Clayton  Anti-Trust  Act;  and,  hence,  that  plain- 
tiff's business  is  illegal. 

(2) — In  failing  to  dismiss  the  bill  for  that  reason. 

V. 

In  sustaining  the  validity  of  the  words  ''Coca-Cola" 
as  a  trade-mark,  and  adjudging  that  plaintiff  is  entitled 
to  the  exclusive  use  thereof,  because  said  words  are 
purely  descriptive,  and,  as  applied  to  plaintiff's  product, 
are  deceptive,  and  were  not  used  exclusively  by  plaintiff 


29 


during  the  ten  years  next  preceding  the  passage  of  the 
Trade-Mark  Act  of  Feb.  20th,,  1905. 

VL 

(1) — In  granting  any  reHef  under  the  Trade-Mark 
Act  of  February  20th.,  1905,  or  upon  the  theory  that 
plaintiff  has  a  trade-mark  in  the  words  ''Coca-Cola," 
(a)  because  said  words  are  not  a  trade-mark  for  the 
reason  that  they  are  descriptive,  and,  as  applied  to  plain- 
tiff's product,  are  deceptive,  and  were  not  exclusively 
used  by  plaintiff  during  the  ten  years  next  preceding  the 
passage  of  said  Act;  and  (b)  because  said  words  are 
used  by  plaintiff  with  the  design  of  deceiving  the  public 
in  the  purchase  of  its  product,  and  in  an  unlawful  busi- 
ness, within  the  meaning  of  Sec.  21  of  said  Act. 

(2) — In  failing  to  adjudge  the  costs  of  the  cause,  in 
so  far  as  relief  was  sought  for  the  infringement  of  a 
trade-mark,  against  the  plaintiff. 


VII. 


In  enjoining  the  defendants  from  using  or  employing 
the  words  "Coca-Cola,"  or  any  like  words,  because: 

(1) — There  was  no  averment  in  the  bill,  as  amend- 
ed, that  the  defendants  ever  had  used  said  words,  or 
any  like  words,  unfairly,  or  in  such  a  way  as  to  palm 
off  their  product  as  and  for  plaintiff's,  and  there  was 
no  evidence  that  defendants  had  ever  done  so,  and  the 
greater  weight  of  the  evidence  was  against  any  such 
finding. 
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(2) — The  words  ''Coca-Cola"  not  being  a  trade-mark, 
plaintiff  is  not  entitled  to  the  exclusive  use  of  them  abso- 
lutely and  unconditionally. 

(3) — Said  injunction  is  broader  than  is  warranted  by 
either  the  pleadings  or  the  testimony,  in  that  it  absolute- 
ly and  unconditionally  enjoins  the  defendants  from  us- 
ing or  employing  the  words  ''Coca-Cola,"  or  any  like 
words,  in  any  manner,  for  any  purpose,  regardless  of 
whether  such  use  is  fair  or  unfair,  and,  hence,  affords 
plaintiff  all  the  protection  of  a  technical  trade-mark  in 
the  use  of  words  which  are  incapable  of  exclusive  appro- 
priation as  a  trade-mark.  ^ 

viii.  i 

In  finding  and  adjudging  that  the  words  "Koke"  and 
"Dope"  are  each  an  abbreviation  of  the  words  "Coca- 
Cola,"  and  in  enjoining  their  use  by  defendants  on  that 
ground,  (a)  because  there  was  no  evidence  to  sustain 
said  finding,  and  (b)  because  said  finding  was  against 
the  greater  weight  of  the  evidence  and  is  an  absurdity. 

IX. 

In  finding  and  adjudging  that  the  words  "Koke"  and 
"Dope"  each  infringe  the  words  "Coca-Cola"  as  a  trade- 
mark, because: 

(1) — Under  the  pleadings,  as  amended,  there  was  no  ^ 

issue  requiring  or  authorizing  such  an  adjudication. 

I 
(2) — The  words  "Coca-Cola"  are  not  a  trade-mark,  | 

and,  therefore,  cannot  be  infringed  as  such. 
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(3) — There  was  no  evidence  to  sustain  the  finding. 

(4) — Said  finding  was  against  the  greater  weight  of 
the  evidence. 

(5) — Defendants'  predecessors  rightfully  used  the 
words  "Coca-Cola"  as  a  mark  upon  their  goods  prior  to 
any  use  thereof  by  plaintiff's  predecessors,  and  only  dis- 
continued the  use  thereof  when  they  began  to  use  the 
^^'ord  "Koke,"  which  word  they  began  to  use  either  be- 
fore, or  at  the  time,  plaintiff's  predecessors  began  to  use 
the  words  "Coca-Cola,"  and  have  continuously  used  it 
ever  since,  so  that,  if  the  word  ''Koke"  is,  indeed,  an 
infringement  of  the  words  "Coca-Cola,"  then,  when  de- 
fendants' predecessors  began  to  use  it  they  were  guilty 
of  nothing  more  heinous  than  of  infringing  the  appro- 
priate descriptive  name  of  the  article  they  sold,  which 
name  they  themselves  had  the  right  to  use,  and  had  been 
using  before  plaintiff's  predecessors  ever  used  it. 

X. 

The  District  Court  erred,  and  was  guilty  of  an  abuse 
of  discretion,  in  passing  the  order  entered  Feb.  20th., 
1915,  granting  plaintiff  leave  to  amend  its  original  bill. 
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In  finding  that  the  words  ''Koke"  and  "Dope"  are 
each  used  by  the  public  and  by  purchasers  in  designat- 
ing plaintiff's  product,  because  it  was  established  by  the 
greater  weight  of  the  evidence  that  said  words  are  pure- 
ly descriptive  slang  words,  having  reference  solely  to 
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the  nature,  ingredients,  or  effects  of  the  kind  of  com- 
modity they  are  used  to  indicate,  and  are  used  by  the 
pubHc  solely  to  indicate  the  character  of  commodity  de- 
sired, and  not  any  particular  manufacture  thereof. 

XIII.  I 

In  adjudging  that  defendants  have  no  right  to  use  the 
words  ''Koke"  and  "Dope,"  and  in  enjoining  them  from 
using  either  of  those  words,  or  any  like  words,  and  from 
claiming  or  asserting  any  right  therein,  because: 

(1) — It  was  established  by  the  greater  weight  of  the 
evidence:  (a)  that  defendants'  predecessors  in  title- 
adopted  and  began  to  use  said  words,  at  least  in  a  man- 
ner analogous  to  trade-mark  use,  before  either  of  them 
was  ever  used  by  the  public  to  describe  the  nature,  in- 
gredients, or  effects  of  plaintiff's  product:  (b)  that  said 
words  are  purely  descriptive  slang  words,  having  ref- 
erence solely  to  the  nature,  ingredients,  or  effects  of  the 
commodity  to  which  they  are  applied,  and  are  used  by 
the  public  and  by  purchasers  solely  to  describe  the  char- 
acteristics, or  supposed  characteristics,  of  the  kind  of 
commodity  they  are  used  to  indicate;  (c)  that  said 
words  are  as  aptly,  appropriately,  and  truthfully  de- 
scriptive of  defendants'  product  as  they  are  of  plaintiff's; 
and  (d)  that  plaintiff  has  never  used  or  employed  either 
of  said  words,  or  authorized  or  countenanced  their  use 
or  employment,  in  any  manner,  but  has  openly  and  pub- 
licly repudiated  them  on  all  occasions  as  any  sort  of 
designation  of  its  product. 
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(2) — Said  injunction  is  broader  than  is  warranted  by 
either  the  pleadings  or  the  evidence,  in  that  (a)  it  pro- 
hibits the  sale  of  defendants'  product  when  it  is  asked 
for  by  words  aptly,  appropriately,  and  truthfully  de- 
scriptiA^e  of  it,  and  by  the  words  most  generally  used  to 
describe  that  character  of  commodity,  and,  therefore, 
practically  prohibits  the  sale  of  defendants'  product  al- 
together, and  gives  to  plaintiff  a  practical  monopoly  of 
the  commodity  which  those  words  describe;  (b)  it  ab- 
solutely and  unconditionally  enjoins  defendants  from 
using  or  employing  the  word  "Koke,''  or  the  word 
"Dope,"  or  any  like  word,  in  any  manner,  for  any  pur- 
pose, thus  affording  plaintiff  all  the  protection  of  a  tech- 
nical trade-mark  in  words  which  it  has  never  at  any  time 
used  or  employed  for  any  purpose,  which  it  has  publicly 
repudiated  on  all  occasions,  and  which  are  incapable  of 
exclusive  appropriation  because  purely  descriptive;  (c) 
it  absolutely  and  unconditionally  enjoins  defendants, 
not  merely  from  using  the  words  "Koke"  and  ''Dope," 
but  also  from  using  any  like  words,  and,  since  the  words 
"Koke"  and  "Dope"  are  merely  descriptive  of  the  kind 
of  commodity  they  are  used  to  indicate,  any  other  words 
that  aptly  and  appropriately  described  that  kind  of  com- 
modity would  necessarily  have  the  same  meaning,  and 
would,  therefore,  be  "like  words;"  and,  hence,  said  in- 
junction enjoins  defendants  from  describing  their  pro- 
duct by  any  words  whatever ;  (d)  it  is  not  limited  so  as  to 
merely  enjoin  any  unfair  use  of  the  words  "Koke"  and 
''Dope,"  or  of  any  like  words,  or  the  use  of  them  in  such 
a  way  as  to  enable  defendants'  product  to  be  passed  off 
as  and  for  plaintiff's,  but  absolutely  and  unconditionally 
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enjoins  any  use  of  them  at  all,  under  any  circumstances, 
and  for  an}^  purpose,  regardless  of  the  manner  in  which 
they  may  be  used. 

(3) — There  was  no  evidence  to  sustain  the  finding 
that  defendants  have  ever  used  the  words  "Koke"  and 
''Dope,"  or  any  Uke  words,  unfairly,  or  in  such  man- 
ner as  to  enable  their  goods  to  be  passed  off  for  plain- 
tiff's, the  mere  use  of  those  words  by  defendants,  and 
not  any  unfair  use  of  them,  being  all  that  was  estab- 
lished. 

(4) — The  greater  weight  of  the  evidence  was  against 
any  finding  of  unfair  use  of  said  words  by  defendants. 

XIII. 

In  enjoining  defendants  from  threatening  any  prose- 
cution or  interference  with  the  use  of  the  words  ''Koke' 
and  ''Dope"  as  short  names  or  nick-names  for  plaintiff's 
product,  because  it  was  established  by  the  greater  weight 
of  the  evidence: 

(1) — That  said  words  are  not  short  names  or  nick- 
names for  plaintiff's  product. 

(2) — That  the  action  of  the  defendants  in  warning 
the  trade  that  they  had  obtained  registration  of  said 
words  in  the  Patent  Office  as  trade-marks  for  their  pro- 
duct and  that  any  invasion  of  their  rights  would  subject 
those  guilty  to  prosecution,  was  taken  in  good  faith,  and 
was  not  for  the  purpose  of  harrassing  the  persons  sell- 
ing plaintiff's  product,  or  of  embarrassing  or  damaging 
plaintiff  in  its  business. 
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(3) — That,  although  plaintiff  certainly  has  no  greater 
right  to  use  the  words  ''Koke"  and  ''Dope"  than  have 
the  defendants,  nevertheless  it  has  itself  not  only  threat- 
ening prosecutions  of  those  selling  defendants'  product, 
but  has  actually  brought  numerous  malicious  and  vexa- 
tious suits  against  them  for  alleged  infringement  of  its 
alleged  rights  in  selling  defendants'  product  on  calls  for 
''coke"  and  "dope,"  and  has,  by  means  of  threats  and 
intimidations,  and  in  an  unlawful  attempt  to  monopolize 
the  entire  vocabulary  of  trade  slang  used  by  the  public 
in  describing  the  kind  of  commodity  which  both  it  and 
defendants  manufacture  and  sell,  and  to  thus  drive  de- 
fendants, as  well  as  its  other  competitors,  out  of  business 
and  destroy  all  competition,  coerced  numerous  persons 
selling  defendants'  product  and  the  products  of  its  other 
competitors,  into  signing  contracts  with  it  agreeing,  in 
violation  of  Sec.  3  of  the  Clavton  Anti-Trust  Act,  not 
to  buy  or  sell,  in  the  future,  any  product  like  plaintiff's 
but  that  of  its  manufacture,  and  not  to  sell  or  dispense, 
either  when  "coke,"  or  "dope,"  or  any  of  the  other  trade- 
slang,  is  used  any  beverage  but  that  made  from  the 
syrup  manufactured  by  it,  and  has  otherwise  harrassed 
and  annoyed  defendants'  dealers,  and  embarrassed  and 
damaged  defendants  in  their  business,  and  destroyed  a 
large  part  of  their  trade;  and  that,  consequently  it  does 
not  lie  in  the  mouth  of  plaintiff  to  complain  of  the  com- 
paratively trivial  acts  of  the  defendants  in  printing  the 
warning  aforesaid  and,  hence,  that  plaintiff  is  not  en- 
titled to  an  injunction  against  defendants  on  that  ac- 
count. 
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XIV. 


In  enjoining  defendants  from  using  labels,  designs,  or 
devices  like  those  of  the  plaintiff,  or  the  labels,  designs 
and  devices  used  by  the  defendants,  and  referred  to  in 
the  bill,  because: 

(1) — There  was  no  evidence  to  sustain  any  finding 
that  defendants  have  ever  used  any  labels,  designs,  or 
devices  like  those  of  plaintiff. 

* 

(2) — It  was  established  by  the  greater  weight  of  the 
evidence  that  the  labels,  designs  and  devices  used  by  the 
plaintiff  are  not  peculiar  or  distinctive  in  any  sense  of 
the  word,  and  do  not  serve  to  identity  or  distinguish  its 
product,  but  are  old  in  the  art  and  common  to  the  trade. 

XV. 

In  enjoining  defendants  from  using  barrels  or  recep-  ? 
tacles  colored  in  imitation  of  plaintiff's  barrels  or  re-  | 
ceptacles,  because: 

(1 ) — It  was  established  by  the  greater  weight  of  the  j 
evidence  that  (a)  the  color  of  plaintiff's  barrels  is  not 
distinctive,  and  does  not  serve  to  identify  or  distinguish 
them,  but  is  the  color  used  generally  in  trade  since  time 
immemorial  for  syrup  barrels,  as  well  as  for  many  other 
kinds  of  barrels,  and  is  old  in  the  art  and  common  to  the 
trade:  (b)  that  defendants  and  their  predecessors  used 
barrels  of  that  kind  and  color,  as  receptacles  for  syrup 
similar  to  plaintiff's  syrup,  before  plaintiff's  predeces- 
sors did,  and  have  continuously  done  so  ever  since;  (c) 
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that  dealers  cannot  possibly  be  deceived,  by  the  color  of 
the  barrels,  as  to  who  is  the  manufacturer  of  the  syrup 
contained  therein,  and  that  consumers  and  the  public  do 
not  see  the  barrels  at  the  time  of  purchasing  the  beverage 
made  from  the  syrup  shipped  therein;  (d)  that  the  color 
of  defendants'  barrels  is  merely  an  incident  to  the  use 
of  the  cheapest  and  most  appropriate  and  serviceable 
kind  of  paint  to  be  had,  and  results  from  the  fact  that 
said  paint  produces  only  the  one  color  and  shade;  (e) 
that  the  color  of  none  of  plaintiff's  receptacles  is  dis- 
tinctive, but  that  the  color  of  all  of  them  is  old  in  the 
art,  and  common  to  the  trade. 

(2) — Said  injunction  is  broader  than  is  warranted  by 
the  pleadings  or  the  evidence  in  that  (a)  it  enjoins  the 
defendants,  not  only  from  using  barrels  resembling 
plaintiff's  barrels  in  color,  but  also  from  using  recep- 
tacles of  any  kind  resembling  in  color  the  corresponding 
receptacles  used  by  plaintiff,  without  regard  to  whether 
or  not  the  color  of  such  receptacles  is  distinctive,  or  is 
common  to  the  trade;  and  (b)  prohibits  defendants  from 
painting  their  barrels  with  the  cheapest  and  most  appro- 
priate and  serviceable  kind  of  paint  they  can  buy,  and 
the  kind  which  is,  for  that  reason,  in  almost  universal 
use  for  that  purpose. 

\ 

XVI. 

In  enjoining  the  defendants  from  stating  or  repre- 
senting that  the  syrup  made  by  them  is  "made  according 
to  the  same  formula  as  'Coca-Cola'  syrup,"  because: 
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(1) — It  was  established  by  the  greater  weight  of  the 
evidence  that  defendants  have  not  stated  that  their  syrup 
is  made  according  to  the  same  formula  as  plaintiff's 
present  syrup. 

(2) — Plaintiff  represents  that  the  syrup  now  made 
by  it  is  made  according  to  the  original  "Coca-Cola" 
formula,  which  is  not  true,  and  hence  plaintiff  is  not  in 
any  attitude  to  complain  that  defendants  are  making 
similar  false  statements. 

XVIL 

In  enjoining  the  defendants  from  stating  or  represent- 1 
ing  that  they  know,  or  may  rightfully  use,  the  ''Coca-  ' 
Cola"  formula,  because: 

(1) — It  was  established  by  the  greater  weight  of  the 
'  evidence  that  defendants'  predecessor  in  title,  J.  C.  May- 
field,  did  know  the  "Coca-Cola"  formula,  and  that  he 
imparted  his  knowledge  of  said  formula  to  the  Koke 
Company  of  America. 

(2) — It  is  admitted  that  the  "Coca-Cola"  formula  is 
not  patented;  and,  therefore,  it  may  rightfully  be  used 
by  all  the  world. 

(3) — Defendants  have  the  right,  under  the  law,  to  use 
and  employ  the  "Coca-Cola"  formula. 

XVIII. 

In  enjoining  defendants  from  coloring  any  product 
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not  the  plaintiff's  in  imitation  of,  or  like,  the  color  of 
"Coca-Cola,"  without  clearly  indicating  in  connection 
with  the  sale  thereof  that  the  same  is  the  product  of  the 
defendants,  and  not  of  the  plaintiff,  because: 

(1) — It  was  established  by  the  greater  weight  of  the 
evidence  that  (a)  the  defendants  were,  when  the  bill  was 
filed,  clearly  indicating,  in  connection  with  the  sale  of 
their  product,  that  it  was  their  product,  so  that  the  in- 
junction is  entirely  superfluous;  (b)  the  color  of  plain- 
tiff's product  is  not  peculiar  or  distinctive,  and  does  not 
identify  or  distinguish  it,  but  is  the  usual  and  customary 
color  of  that  kind  of  commodity,  and  is  common  to  the 
trade;  (c)  plaintiff  itself  does  not  clearly  indicate,  in 
connection  with  the  sale  of  its  product,  whose  product  it 
is;  (d)  defendants'  predecessors  manufactured  and  sold 
a  syrup  having  precisely  the  same  color  as  plaintiff's 
product,  and  as  "Coca-Cola,"  prior  to  the  time  that  plain- 
tiff's predecessors  began  to  make  and  sell  such  a  product, 
and  they  and  defendants  have  since  continuously  man- 
ufactured and  sold  said  syrup,  and  other  similar  syrups 
having  identically  the  same  color. 

(2) — Said  injunction,  in  so  far  as  it  requires  defen- 
dants to  state  affirmatively  that  their  product  is  not  the 
plaintiff's,  requires  them  to  extol  plaintiff's  product  in 
an  attempt  to  sell  their  own. 

(3) — The  color  of  defendants'  syrup  is  not  merely  a 
fanciful  feature  of  dress,  but  is  an  indispensible  struct- 
ural feature  of  the  article,  and  a  physical  requirement 
essential  to  commercial  success. 
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XIX. 

In  enjoining  the  defendants  from  doing  any  act  or 
thing,  or  using  any  name  or  names,  devices,  artifices, 
or  contrivances  which  may  be  calculated  to  represent 
that  any  product  not  of  plaintiff's  production  is  the  gen- 
uine product  of  the  plaintiff,  because: 

(1) — The  greater  weight  of  the  evidence  was  against 
the  finding  that  the  defendants  had  been  guilty  of  any 
such  conduct. 

(2) — Said  injunction  is  too  vague  and  indefinite  in 
that  it  is  a  broad,  general,  sweeping  command  to  desist 
from  any  and  all  unfair  competition,  without  specifying 
with  certainty  and  particularity  what  is  prohibited. 

XX. 

In  adjudging  that  the  Koke  Company  of  America  and 
its  predecessor,  J.  C.  Mayfield,  did  not  adopt  or  make 
use  of  the  word  "Koke"  until  the  year  1909,  because 
said  finding  w^as  against  the  greater  weight  of  the  evi- 
dence. 

XXI. 

In  adjudging  that  the  defendants  and  their  predeces- 
sors have  no  interest  in,  or  claim  to,  the  alleged  trade- 
mark "Coca-Cola,"  or  the  "Coca-Cola"  business  or  form- 
ula, and  that  their  claim  of  interest  in  said  business  and 
alleged  trade-mark,  and  of  knowledge  of  said  formula, 
are  without  foundation,  because : 
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(1) — Said  finding  was  against  the  greater  weight  of 
the  evidence. 

(2) — It  was  established  by  the  greater  weight  of  the 
evidence  that  neither  the  defendants,  nor  their  prede- 
cessors, ever  claimed  any  interest  in  the  alleged  trade- 
mark ''Coca-Cola,"  or  the  "Coca-Cola"  business,  in  re- 
cent years,  their  claim  merely  being  that  one  of  their 
predecessors'  formerly  owned  an  interest  therein. 

XXII. 

In  finding  that  defendants'  salesmen  were  instructed 
to  sell,  and  did  sell,  defendants'  product  under  the  names 
"Koke"  and  "Dope"  as  and  for  plaintifif's  product,  be- 
cause said  finding  was  against  the  greater  weight  of  the 
evidence. 

XXIII. 

In  finding  and  adjudging  generally  that  defendants 
have  infringed  plaintifif's  alleged  trade-mark  and  have 
been  guilty  of  unfair  competition  with  plaintiff,  because 
said  finding  and  adjudication  were  against  the  greater 
weight  of  the  evidence. 
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HISTORY  OF  COMPANION  CASES. 

The  case  at  bar  is  only  one  of  a  series  of  suits  brought 
by  plaintiff  against  the  defendants  and  their  dealers  in 
various  parts  of  the  country,  involving  substantially  the 
same  questions. 

On  July  23rd.,  1913,  plaintiff  filed  a  suit  against 
Joseph  D.  Branham,  et  al.,  bottlers  and  wholesale  dis- 
tributors of  defendants'  product,  in  the  District  Court 
at  Tulsa,  Oklahoma,  alleging  that  they  were  infringing 
its  alleged  trade-mark  ''Coca-Cola"  by  using  the  word 
*'Koke;"  and  that  they  were  passing  off  a  beverage  re- 
sembling plaintiff's,  in  response  to  requests  for  ''Koke" 
and  "Dope,"  as  and  for  plaintiff's  product,  in  bottles 
deceptively  resembling  plaintiff's  bottles,  and  under  de- 
ceptively similar  crowns  and  labels.  After  a  full  hear- 
ing on  the  merits,  the  District  Court  dismissed  the  bill, 
holding  that  "Koke"  does  not  infringe  "Coca-Cola;"  that 
"Koke"  and  ''Dope"  are  not  used  by  the  public  to  spe- 
cifically designate  plaintiff's  product;  that  neither  the 
color  of  plaintiff's  syrup,  nor  the  general  features  of 
its  bottles  is,  or  are,  distinctive,  in  any  sense  of  the  word; 
that  defendants'  crowns  and  labels  do  not  deceptively 
resemble  those  of  plaintiff;  that  defendants'  product  had 
not  in  fact  been  passed  off  for  plaintiff's;  and  that  the 
defendants  had  not  advised  or  encouraged  their  retail 
dealers  in  any  way  to  sell  their  product  as  plaintiff's  pro- 
duct. (Coca-Cola  Co.  v.  Branham,  et  al.,  216  Fed.  264; 
Defendants'  Exhibit  2/2.)  Plaintiff  appealed  the  case 
to  the  Circuit  Court  of  Appeals  for  the  8th  Circuit,  at 
St.  Paul,  Minn.,  but,  the  day  before  the  hearing,  dis- 
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missed  its  appeal  and  paid  all  the  costs.   {Defendants* 
Exhibit  273). 

On  April  9th.,  1914,  plaintiff  brought  suit  in  the  Dis- 
trict Court  at  Dallas,  Texas,  against  the  Koke  Company 
of  Texas,  et  aL,  and  in  the  District  Court  at  New  Or- 
leans against  the  Southern  Koke  Company,  Limited,  et 
aL,  and  in  the  District  Court  at  St.  Louis  against  the 
Koke  Company  of  America  et  al.  The  cases  at  Dallas 
and  at  St.  Louis  have  not  been  tried.  The  case  in  New 
Orleans  was  tried  in  February,  1917,  but  Judge  Foster, 
who  tried  it,  stated  that  inasmuch  as  the  case  was  be- 
tween substantially  the  same  parties  as  those  in  the  pres- 
ent case,  and  involved  identically  the  same  issues  and 
was  tried  upon  identically  the  same  testimony,  he  was 
of  the  opinion  that  it  fell  within  the  principles  of  res 
ad  judicata,  and,  accordingly,  entered  the  same  decree  as 
Judge  Sawtelle  entered  in  the  case  at  bar,  with  the  un- 
derstanding that  it  is  to  remain  interlocutory,  and  to  be 
modified  later  so  as  to  conform  to  the  decree  which  this 
court  finally  directs  to  be  entered. 

In  1913  the  Koke  Company  of  America  applied  to  the 
Patent  Office  for  a  re-registration  of  the  word  ''Koke." 
The  Coca-Cola  Company  opposed  the  re-registration  on 
the  ground  that  the  word  "Koke"  was  an  infringement 
of  its  alleged  trade-mark  ''Coca-Cola,"  but  subsequently 
amended  its  pleadings  so  as  to  allege  that  "Koke"  was 
I  nick-name  for  its  product.  After  various  preliminary 
searings  before  the  inferior  tribunals  of  the  Patent  Of- 
fice, the  Commissioner  of  Patents  in  person  finally  de- 
lied  a  re-registration,  on  the  ground,  as  plaintiff  there 
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insisted,  that  the  word  ''Koke"  is  a  descriptive  term 
which  describes  the  commodity  defendants  make  and 
sell.  The  gist  of  his  decision,  which  was  handed  down 
August  14th.,  1917,  was  stated  in  the  closing  paragraph, | 
as  follows: 

"In  the  case  at  bar,  however,  the  question  is  distinctly 
presented  whether  one  has  the  right  to  adopt  as  his  trade- 
mark the  popular  pseudonym  for  the  goods  which  he 
sells.     The  answer  must  be  in  the  negative." 

From  this  decision  the  Koke  Company  of  America 
formally  appealed  to  the  Court  of  Appeals  for  the  Dis- 
trict of  Columbia,  but  declined  to  prosecute  the  appeal! 
and  allowed  it  to  be  dismissed.  1 


'i 


45 


Brief  and  Argument 


PLAINTIFF'S   UNCLEAN    HANDS 


I.— THE  THEORY. 
t.—THE  RULE  STATED. 

In  cases  of  this  kind,  where  a  plaintiff  seeks  reUef 
igainst  the  alleged  frauds  of  others,  it  is  indispensible 
0  the  plaintiff's  right  to  relief  that  it  be  itself  free  from 
fraud  in  the  matter  of  which  it  complains.  If  the 
plaintiff's  sales  are  effected  by  means  of  misrepresenta- 
dons  and  falsehoods,  it  cannot  be  heard  when  it  com- 
plains that,  by  the  alleged  fraudulent  rivalry  of  others, 
its  own  fraudulent  profits  are  diminished;  and,  if  the 
plaintiff  itself  is  engaged  in  deceiving  the  very  public 
whom  it  claims  to  protect  from  the  deception  of  others, 
it  cannot  be  heard  to  complain  that  others  are  interfer- 
ing with  its  right  to  deceive  that  public  by  similar  acts 
of  deception.  A  court  of  equity  will  not  lend  its  aid  to 
prevent  an  infringement  of  an  alleged  trade-mark  which 
contains  a  material  false  representation  calculated  to 
deceive  purchasers  of  the  article  sold  with  it,  or  which 
is  made  the  basis  of  false  representations  in  carrying 
on  the  business  in  which  it  is  used;  nor  will  a  court  of 
equity  lend  its  aid  to  the  promotion  of  fraud  by  enjoining 
alleged  unfair  competition  in  the  perpetration  of  that 
fraud.  In  such  cases  the  courts  do  not  take  into  con- 
sideration the  attitude  of  the  defendant.  Although  the 
defendant's  conduct  is  without  justification,  this,  in  the 
eye  of  a  court  of  equity,  affords  no  reason  for  inter- 
ference.   The  court  will  not  become  a  party  to  the  plaint- 
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iff's  fraud  by  preserving  to  the  plaintiff  the  right  to 
deceive  the  pubHc  without  interruption.  This  is  but  an 
appUcation  of  the  common  maxim  that,  "He  who  seeks 
equity  must  come  into  court  with  clean  hands."  If  the 
plaintiff's  case  discloses  fraud,  deception,  or  misrepre- 
sentation on  its  part,  all  relief  will  be  denied  to  it.  Upon 
the  fact  appearing,  equity  will  withold  its  hand,  upon 
its  own  motion,  and,  in  the  interest  of  the  public,  deny 
its  assistance  to  the  plaintiff.  To  grant  relief  would 
not  only. thereby  secure  to  the  plaintiff  the  exclusive 
privilege  of  deceiving  the  public,  but  would  perpetuate 
the  fraud  by  the  decree  of  the  court.  It  is  the  plaintiff 
who  is  first  judged,  and  it  is  not  until  its  conduct  is 
shown  to  be  without  fault  that  the  acts  of  the  defendant, 
however  flagrant,  are  considered.  A  single  material 
false  representation  on  plaintiff's  packages,  or  in  its 
advertisements,  terminates  the  case. 

b.— THE  RULE  APPLIED. 

In  the  case  at  bar  it  is  manifest  that,  whatever  may 
be  said  of  the  conduct  of  the  defendants  herein,  the 
plaintiff  itself  is  misleading  and  deceiving  the  public 
by  means  of  its  alleged  trade-mark,  its  labels,  circulars 
and  advertisements,  with  respect  to  the  nature  and  in- 
gredients of  the  product  it  seeks  to  protect;  and,  hence, 
that  it  has  no  standing  to  maintain  this  proceeding,  and 
should  be  repelled  and  denied  all  relief,  irrespective  of 
whether  or  not  it  has  made  out  a  proper  case  for  relief 
in  other  respects.. 

The  compound  word   "Coca-Cola"   is  a  descriptive 
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term,  and  purports  to  describe  a  compound  or  mixture 
of  coca  and  cola.  As  applied  to  plaintiff's  product,  it 
leads  to  the  belief  on  the  part  of  the  public  that  that 
product  is  composed  essentially  of  the  drugs  coca  and 
cola,  and  this  belief  is  strengthened  and  confirmed  by 
the  presence  of  pictorial  representations  of  coca  leaves 
and  cola  nuts  on  plaintiff's  labels  in  connection  with  the 
words  "Coca-Cola/'  Originally,  plaintiff's  product  was 
a  "medicinal  article,"  and  was  mainly  recommended  for 
the  cure  of  "headache,  neuralgia,  hysteria,  melancholy, 
etc.,"  and  "all  nervous  affections."  It  was  first  called 
"Coca  Cola  Syrup  &  Extract,"  then  "Coca  Cola  Syrup," 
and,  finally,  just  plain  "Coca  Cola."  It  was  held  out  as 
an  "intellectual  beverage,"  a  "valuable  brain  tonic,"  and 
an  "ideal  nerve  tonic  and  stimulant."  It  consisted  es- 
sentially of  fluid  extract  of  coca  and  caffeine.  These 
were  the  "medicinal"  agents.  The  other  constituents 
were  simple  syrup  (sugar  dissolved  in  water),  flavor- 
ing extracts,  and  colorii;ig  matter.  The  fluid  extract  of 
coca  was  the  hydro-alcoholic  extract  obtained  by  ex- 
tracting cocaine  from  coca  leaves  by  means  of  diluted 
alcohol.  It  was  nothing  more  than  a  concentrated  solu- 
tion of  cocaine  in  alcohol  and  water,  although,  of  course, 
it  also  contained  minute  traces  of  inert  impurities  which 
the  alcohol  extracted  from  the  coca  leaves  along  with 
the  cocaine.  The  caffeine  was  the  pure  commercial 
article  that  is  generally  sold  on  the  market  in  this  coun- 
try, and  was  obtained  from  "tea  dust,"  or  the  "sweep- 
ings" of  the  tea  trade.  The  remedy's  chief  claim  to 
merit  was  due  to  its  amazingly  exhilirating  effect.  This 
effect  was  produced  by  the  combined  action  of  the  two 


48 


active  agents — cocaine  and  caffeine.  Plaintiff  widely 
advertised  the  virtues  of  its  preparation  to  be  due  to 
the  ''tonic  and  nerve  stimulant  properties"  of  "the  won- 
derful coca  plant  and  the  famous  cola  nut"  of  which  it 
w^as  represented  to  be  composed.  Its  popularity  arose 
from  the  belief  in  the  mind  of  the  public  that  it  was  a 
compound  or  mixture  of  coca  and  cola,  and,  therefore, 
possessed  the  powerful  ''tonic  and  nerve  stimulant  prop- 
erties" of  those  two  drugs;  and  plaintiff  built  up  its 
business,  and  the  reputation  and  demand  for  its  pro- 
duct, on  the  strength  of  that  belief. 

From  the  very  beginning  plaintiff's  representations 
as  to  the  ingredients  of  its  remedy  were  misleading. 
Even  as  applied  to  this  original  product,  the  term  "Coca- 
Cola"  was  not  a  wholly  truthful  description  of  the  ar- 
ticle. It  was  not  "Coca-Co/a.''  It  was  ^'Cocsi-Caffeinc/' 
While  caffeine  is  the  active  constituent  of  cola,  and  the 
only  thing  of  any  importance  which  it  contains,  never- 
theless caffeine  is  not  cola.  It  is  no  more  cola  than  it 
is  tea  or  coffee,  or  guarana,  mate,  Paraguay  tea,  or 
Youpon,  for  it  is  b'!:ewise  the  active  constituent  of  each 
of  these  plants  and  occurs  in  them  in  much  larger  quan- 
tities than  it  does  in  cola  nuts.  Indeed,  the  caffeine  on 
the  market  in  this  country  is  obtained  almost  exclusively 
from  tea  leaves.  None  of  it  comes  from  cola  nuts.  It 
would  have  been  quite  as  truthful  a  description  of  a 
preparation  of  coca  and  caffeine,  such  as  plaintiff's, 
original  product  was,  to  have  called  it  "Coca- T^a,"  or 
"Coc2i-Coffee/'  as  to  have  called  it  Coca-Co/a.''  In  fact, 
in  the  case  of  plaintiff's  preparation,  it  would  have  been 
more  nearly  truthful   to  have  described   it  as   "Coca- 
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Tea,"  for  the  caffeine  of  which  it  was  composed  was 
caffeine  extracted  from  tea  leaves,  and  not  caffeine  ob- 
tained from  cola  nuts. 

In  1906,  upon  the  passage  of  the  Food  &  Drugs  Act, 
plaintiff*  discontinued  the  use  of  coca  altogether  as  a 
material  ingredient  of  its  co-called  "Coca-Cola."  It 
thus  destroyed  the  last  vestige  of  justification  for  con- 
tinuing to  represent  the  stuff  to  be  ''Coca-Cola."  It 
never  had  been  ''Cola.''  It  now  ceased  to  be  ''Coca.'' 
Thenceforth  the  only  active  agent  was  caffeine.  It  is 
not  now  "Coca-Cola"  in  any  sense  of  the  word.  It  con- 
tains neither  coca  nor  cola,  nor  any  appreciable  quantity 
of  anything  derived  from  either  of  those  drugs.  It  is 
now  nothing  more  than  a  syrup  of  caffeine. 

Thus,  in  advertising  and  selling  such  a  preparation 
as  "Coca-Cola,"  and  in  labeling  the  receptacles  contain- 
ing it  with  the  falsely  descriptive  name  "Coca-Cola," 
and  with  pictures  of  coca  leaves  and  cola  nuts,  plaintiff 
is  guilty  of  carrying  on  the  business  for  which  it  asks 
protection  by  means  of  such  material  false  representa- 
tions as  forfeit  its  right  to  claim  the  assistance  of  a  court 
of  equity. 

It  is  not  necessary  to  indulge  in  any  speculation  as 
to  the  deceptive  character  of  these  false  representations. 
Actual  deception  of  large  numbers  of  plaintiff's  cus- 
tomers is  admitted.  It  is  admitted  that  many  have  been 
led  to  believe,  and  now  believe,  from  the  name  "Coca- 
Cola,"  that  the  article  is  composed  essentially  of  the 
drugs  coca  and  cola,  and  that  it  must,  therefore,  con- 
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tain  the  efficacious  "tonic  and  nerve  stimulant  proper- 
ties" of  those  two  drugs.  It  is  admitted  that  one  of  the 
things  that  gave  the  stuff  the  most  sale,  when  the  busi- 
ness was  being  built  up  and  established,  was  the  false 
representation  that  it  was  made  from  the  ''crude  Afri- 
can cola  nut"  instead  of  caffeine  extracted  from  tea 
leaves.  It  is  admitted  that  the  wide-spread  delusion  of 
the  public  to  the  effect  that  the  preparation  still  contains 
cocaine, — the  "tonic  and  nerve  stimulant  property"  of 
coca, — is  due  to  the  continued  use  by  plaintiff  of  the 
deceptive  name  "Coca-Cola." 

Thus  the  relief  sought  by  plaintiff  is,  in  truth,  the 
exclusive  privilege  of  deceiving  the  public, — the  ex- 
clusive privilege  of  palming  off  its  preparation  of  caf- 
feine as  and  for  a  preparation  of  coca  and  cola. 

"Under  these  circumstances,  to  maintain  this  bill 
would  be  to  lend  the  aid  of  the  court  to  a  scheme 
to  defraud  the  public."  McConnell  v.  Reed,  128 
Mass.,  477. 

"To  afford  protection  to  a  trade-mark  contain- 
ing a  false  representation  would  perpetuate  the 
falsehood  by  the  decree  of  court."  Johnson  & 
Johnson  v.  Seabury  &  Johnson,  71  N.  J.  Eq.,  950. 
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11.  THE  LAW. 

The  law  applicable  to  the  situation  here  disclosed  has 
been  announced  time  and  again,  both  in  England  and 
in  this  country,  in  an  unbroken  current  of  decisions,  and, 
indeed,  is  but  an  application  of  one  of  the  maxims  of  the 
court. 

a.— GENERAL   STATEMENT  OF  THE   GOVERNING   PRINCIPLE. 

28  Am.  &  Bug.  Enc.  of  Lazv,  352: 

''It  is  a  general  rule  of  equity  jurisprudence  that 
he  who  seeks  equity  must  do  equity;  he  must  come 
into  equity  with  clean  hands.  This  maxim  has  been 
applied  in  trade-mark  cases  with  great  vigor,  and 
there  are  many  cases  where,  although  the  imitation 
of  the  plaintiff's  labels  and  trade-marks  has  been 
of  a  most  flagrant  nature,  yet  the  protection  of 
equity  has  been  denied  him  in  consequence  of  some 
false  statement  contained  upon  his  label  or  on  some 
publication  issued  in  connection  with  the  sale  of 
his  goods.  False  statements  as  to  ingredients, 
maker,  cures,  harmlessness,  purity,  place  of  manu- 
facture, and  even  words  not  intended  to  mislead 
but  capable  of  being  misunderstood,  have  been  held 
sufficient  to  disentitle  a  plaintiff  to  relief.  To  pro- 
tect such  a  trade-mark  would  be  to  secure  to  the 
plaintiff  the  exclusive  privilege  of  thereby  deceiv- 
ing the  public.  The  general  rule  seems  to  be  that 
the  mis-statement  of  any  material  fact  calculated 
to  deceive  the  public  will  be  sufficient  to  defeat  an 
application  for  relief.  A  misrepresentation  as  to 
the  ingredients  of  an  article  is  sufficient  to  debar  a 
plaintiff  from  relief." 
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38  CYC,  700: 

''If  an  alleged  trade-mark  involves  any  material 
untruth,  misrepresentation,  or  bad  faith  it  will  not 
be  protected  against  infringement.  To  have  this 
effect,  it  is  not  necessary  that  the  misrepresentation 
be  part  of  the  trade-mark  itself,  or  that  it  appear 
upon  the  face  of  the  label.  Misrepresentations  in 
circulars  and  advertisements  may  be  sufficient  to 
bar  relief.  "^^"^  Misuse  of  a  trade-mark  is  a  bar  to 
relief,  as  where  plaintiff  himself  uses  it  to  deceive 
the  public." 

And  again,  704 : 

''Misrepresentations  as  to  character,  quality, 
purity,  or  ingredients  of  an  article,  or  as  to  the  place 
where  an  article  is  manufactured,  or  from  which  it 
or  its  ingredients  are  derived,  or  as  to  the  person 
by  whom  the  goods  are  made  or  sold,  are  material 
representations,  and,  if  false,  will  constitute  a  bar 
to  any  relief." 

And  again,  797: 

"If  a  trade  or  calling,  as  carried  on,  is  illegal, 
deceptive,  or  fraudulent,  names,  marks,  or  devices 
used  therein  will  not  be  protected  upon  the  ground 
of  unfair  competition,  no  matter  how  plain  defend- 
ant's fraud  may  be,  although  a  proper  case  for  re- 
lief is  made  out  in  all  other  respects." 

And  again,  897 : 

"By  the  weight  of  authority,  unclean  hands  is  not 
strictly  a  defense,  and  need  not  be  pleaded.  Upon 
the  fact  appearing,  equity  will  withhold  its  hand, 
upon  its  own  motion,  and,  in  the  interest  of  the 
public,  deny  its  assistance  to  plaintiff." 
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The  leading  English  case  is  that  of  Leather  Cloth  Co. 
V.  American  Leather  Cloth  Co.,  4  De  Gex,  J.  &  S.,  136, 
[33  L.  J.  Ch.  (N.  S.)  199,  lOJur.  (N.  S.),  81,  9  L.  T.  (N. 
S.),  558,  12  Week.  Rep.,  289;  affirmed,  11  HL.,  523], 
wherein  Lord  Chancellor  VVestbury  stated  the  rule  as 
follows : 

''When  the  owner  of  a  trade-mark  applies  for  an 
injunction  to  restrain  the  defendant  from  injuring 
his  property  by  making  false  representations  to  the 
public,  it  is  essential  that  the  plaintiff  should  not, 
in  his  trade-mark  or  in  the  business  connected  with 
it,  be  himself  guilty  of  any  false  or  misleading 
representations;  for,  if  the  plaintiff  himself  makes 
false  representations  in  connection  with  the  prop- 
erty he  seeks  to  protect,  he  loses,  and  very  justly, 
his  right  to  claim  the  assistance  of  a  court  of  equity. 
Where  a  symbol  or  label,  claimed  as  a  trade-mark, 
is  so  constructed  or  worded  as  to  make  or  contain 
a  distinct  assertion  which  is  false,  I  think  no  prop- 
erty can  be  claimed  in  it;  or,  in  other  words,  the 
right  to  the  exclusive  use  of  it  cannot  be  main- 
tained." 

In  Fetridge  v.  Wells,  4  Abb.  Pr.,  144,  Chief  Justice 

Duer  stated  the  rule  in  this  language: 

''Those  who  come  into  a  court  of  equity  seeking 
equity  must  come  with  pure  hands  and  a  pure  con- 
science. If  they  claim  relief  against  the  frauds  of 
others,  they  must  themselves  be  free  from  the  im- 
putation. If  the  sales  made  by  the  plaintiff  and 
•  his  firm  are  effected,  or  sought  to  be,  by  misrepre- 
sentations and  falsehood,  they  cannot  be  listened  to 
when  they  complain  that,  by  the  fraudulent  rivalry 
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of  others,  their  own  fraudulent  profits  are  dimin- 
ished. An  exclusive  privilege  of  deceiving  the 
public  is  assuredly  not  one  that  a  court  of  equity 
can  be  required  to  aid  or  sanction.  To  do  so  would 
be  to  forfeit  its  name  and  character.'' 

In  Manhattan  Medicine  Co.  v  Wood,  108  U.  S.  218, 
227,  (27  L.  ed.,  706,  708),  the  Supreme  Court,  speaking 
through  Mr.  Justice  Field,  expressly  approved  the  fore- 
going statement  of  the  rule: 

"A  court  of  equity  will  extend  no  aid  to  sustain 
a  claim  to  a  trade-mark  of  an  article  which  is  put 
forth  with  a  misrepresentation  to  the  public  as  to 
the  manufacturer  of  the  article,  and  as  to  the  place 
where  it  is  manufactured.  "^"^'^  To  put  forth  a  state- 
ment in  the  form  of  a  circular  or  label  attached  to 
an  article,  that  it  is  manufactured  in  a  particular 
place,  by  a  particular  person  whose  manufacture 
there  had  acquired  great  reputation,  when,  in  fact, 
it  is  manufactured  by  a  different  person  at  a  differ- 
ent place,  is  a  fraud  upon  the  public  which  no  court 
of  equity  will  countenance. 

''This  doctrine  is  illustrated  and  asserted  in  the 
case  of  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co.,  which  was  elaborately  considered  by 
Lord  Chancellor  Westbury,  and  afterwards  in  the 
House  of  Lords,  on  appeal  from  his  decree." 

After  quoting  with  approval  the  language  of  the  Lord 
Chancellor,  Mr.  Justice  Field  proceeded: 

''When  the  case  reached  the  House  of  Lords,  the 
correctness  of  this  doctrine  was  recognized  by  Lord 
Cranworth,  who  said  that  of  the  justice  of  the  prin- 
ciple no  one  could  doubt;  that  it  is  founded  in  hon- 
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esty  and  good  sense  and  rests  on  authority  as  well 
as  on  principle.  *** 

"The  soundness  of  the  doctrine  declared  by  the 
Lord  Chancellor  has  been  recognized  in  numerous 
cases.  Indeed,  it  is  but  an  application  of  the  com- 
mon maxim,  that,  he  who  seeks  equity  must  present 
himself  in  court  with  clean  hands.  If  his  case  dis- 
closes fraud,  or  deception,  or  misrepresentation  on 
his  part,  relief  there  will  be  denied. 

'Xong  before  the  case  cited  was  before  the  courts, 
this  doctrine  was  applied  when  protection  was 
sought  in  the  use  of  trade-marks.  In  Pidding  v. 
How,  8  Sim.,  477,  which  w^as  before  Vice  Chan- 
cellor Shadwell  in  1837,  it  appeared  that  the  com- 
plainant was  engaged  in  selling  a  mixed  tea  com- 
posed of  different  kinds  of  black  tea,  under  the 
name  of  'Hawqua's  Mixture,'  in  packages  having 
on  three  of  their  sides  a  printed  label  with  these 
words.  The  defendant  having  sold  tea  under  the 
same  name,  and  in  packages  with  similar  labels, 
the  complainant  applied  for  an  injunction  to  re- 
strain him  from  so  doing.  An  ex  parte  injunction, 
granted  in  the  first  instance,  was  dissolved,  it  ap- 
pearing that  the  complainant  had  made  false  state- 
ments to  the  public  as  to  the  teas  of  which  his  mix- 
ture was  composed,  and  as  to  the  mode  in  which 
they  were  procured.  'It  is  a  clear  rule,'  said  the 
Vice  Chancellor,  'laid  down  by  courts  of  equity,  not 
to  extend  their  protection  to  persons  whose  case  is 
not  founded  in  truth.' 

"In  Perry  v.  Trufitt,  6  Beav.,  66,  which  was  be- 
fore Lord  Langdale,  Master  of  the  Rolls,  in  1842, 
a  similar  ruling  was  had.  *** 

"In  a  case  in  the  Superior  Court  in  the  City  of 
New  York,  Fetridge  v.  Wells,  4  Abb.  Pr.,  144,  this 
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subject  was  very  elaborately  and  ably  treated  by 
Chief  Justice  Duer." 

After  quoting  with  approval  the  above  abstract  from 
the  decision  of  Chief  Justice  Duer,  Mr.  Justice  Field 
concluded : 

''The  doctrine  enunciated  in  all  these  cases  is 
founded  in  honesty  and  good  sense ;  it  rebukes  fraud 
and  encourages  fair  dealing  with  the  public.  In 
conformity  with  it,  this  case  has  no  standing  before 
a  court  of  equity.  The  decree  of  the  court  below 
dismissing  the  bill  must,  therefore,  be  affirmed,  and 
it  is  so  ordered." 

Uheda  v.  Zialcita,  226  U.  S.,  452,  57  L.  ed.,  296,  (Mr. 
Justice  Holmes)  : 

"Imposition  on  the  public  is  not  a  ground  on 
which  the  plaintiff  can  come  into  court,  but  it  is  a 
very  good  ground  for  keeping  him  out  of  it." 

Holz'apfel's  Composition  Co.  v.  Rahtjens  American 
Composition  Co.,  183  U.  S.,  2,  8,  46  L.  ed.,  53,  (Mr. 
Justice  Peckham)  : 

"We  are  of  the  opinion  that  no  valid  trade-mark 
was  proved  on  the  part  of  the  Rahtjen's,  in  con- 
nection with  the  paint  sent  by  them  from  Germany 
to  their  agent  in  the  United  States.  **'''  A  symbol 
or  label  claimed  as  a  trade-mark,  so  constituted  or 
worded  as  to  make  or  contain  a  distinct  assertion 
which  is  false,  will  not  be  recognized,  nor  can  any 
right  to  its  exclusive  use  be  maintained.  Man- 
hattan Medicine  Co.  v.  Wood,  108  U.  S.,  218,  225, 
27  L.  ed.,  706,  708,  2  Sup.  Ct.  Rep.,  436;  Allen  B. 
IVrisley  Co.  v.  lozva  Soap  Co.,  104  Fed.  548." 
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Nelson  v.  /.  H.  Winchell  &  Co.,  203  Mass.,  75,  [89 
N.  E.,  180;  23  L.  R.  A.  (N.  S.),  1150,  1156] : 

''Equity  will  not  lend  its  aid  against  the  infring- 
ers of  a  trade-mark  which  contains  a  material  false 
representation,  adapted  to  deceive  purchasers  of 
the  article  sold  with  it,  or  which  is  made  the  basis 
of  false  representations  in  carrying  on  that  business 
in  which  it  is  used.  ***  This  is  but  an  application 
of  the  common  maxim  that  he  who  seeks  equity 
must  come  into  court  with  clean  hands.  If  his  case 
discloses  fraud,  deception,  or  misrepresentation  on 
his  own  part,  relief  will  be  denied  to  him." 

Prince  Manvifacturing  Co.  v.  Prince's  Metallic  Paint 
Co.,  135  N.  Y.,  24,  38;  (39  L.  R.  A.,  129,  134;  31  N.  E., 
990),  Andrews,  J.: 

''As  was  said  by  Lord  Romilly  in  Cox  v.  Chandler, 
L.  R.  11  Eq.,  446,  'The  administration  of  equity  is 
founded  in  perfect  truth.'  The  party  who  comes 
into  a  court  of  equity  for  relief  against  fraud  must 
himself  be  free  from  fraud  in  the  matter  of  which 
he  complains,  or,  as  is  frequently  said,  he  must  come 
with  'clean  hands.'  The  courts  have  in  many  cases 
applied  this  principle  in  bar  of  relief  in  cases  of 
trade-marks.  Any  material  misrepresentation  in  a 
label  or  trade-mark  as  to  the  person  by  whom  the 
article  is  manufactured,  or  as  to  the  place  where 
manufactured,  or  as  to  the  materials  composing  it, 
or  any  other  material  false  representation,  deprives 
a  party  of  the  right  to  relief  in  equity.  The  courts 
do  not,  in  such  cases,  take  into  consideration  the 
attitude  of  the  defendant.  Although  the  defendant's 
conduct  is  without  justification,  this,  in  the  eye  of 
a  court  of  equity,  affords  no  reason  for  interference. 
^^"^  And,  although  the  false  article  is  as  good  as  the 
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true  one,  'the  privilege  of  deceiving  the  public,  even 
for  their  own  benefit,  is  not  a  legitimate  subject  of 
commerce/  '^ 

Siegart  v.  Abbott,  61  Md.,  276,  284: 

''It  is  a  general  rule  of  law,  in  cases  of  this  kind, 
that  courts  of  equity  will  not  interfere  by  injunc- 
tion where  there  is  any  lack  of  truth  in  the  plaint- 
iff's case;  that  is,  where  there  is  any  misrepresen- 
tation in  his  trade-mark  or  labels/' 

Joseph  ^i.  Macowsky,  (Cal.)  19  L.  R.  A.,  53,  57: 

''A  person  who  comes  into  a  court  of  equity  for 
an  injunction,  in  a  case  of  this  kind,  must  come  with 
clean  hands.  He  cannot  be  granted  relief  upon  a 
claim  to  the  exclusive  use  of  a  trade-mark  which 
contains  a  false  representation  calculated  to  deceive 
the  public/ 
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Hobbs  v.  Francais,  19  How.  Pr.,  567: 

''To  secure  to  the  plaintiff  by  injunction  the  exclu- 
sive use  of  such  a  label,  and  the  exclusive  privilege 
of  thereby  deceiving  the  public,  is  an  object  to  which 
a  court  of  equity  will  not  lend  its  aid.  The  court 
does  not  refuse  its  aid  in  such  a  case  from  any  re- 
gard to  the  defendant,  who  is  using  the  same  efforts 
and  misrepresentation  to  deceive  the  public ;  but  on 
the  principle  that  it  will  not  interfere  to  protect  a 
party  in  the  use  of  trade-marks  which  are  employed 
to  deceive  the  public." 

Connell  v.  Reed,  128  Mass.,  477  (35  Am.  Rep.,  397), 
Gray,  Ch.  J. : 

''The  conclusive  answer  to  this  suit  is  ***  that 
the  plaintiffs  have  adopted  and  used  these  words 


;o 


['East  Indian']  to  denote,  and  to  indicate  to  the 
public,  that  the  medicines  were  used  in  the  East 
Indies,  and  that  the  formula  for  them  was  obtained 
there,  neither  of  which  is  the  fact.  Under  these  cir- 
cumstances, to  maintain  this  bill  would  be  to  lend 
the  aid  of  the  court  to  a  scheme  to  defraud  the 
public." 

Sartin  v.  Schaden,  125  la.,  696,  (101  N.  W.,  511) : 

"Of  course  plaintiff  must  come  into  court  with 
clean  hands.  If  he  himself  has  been  guilty  of  un- 
fair competition,  or  has  made  false  statements  on 
his  label  calculated  to  deceive  the  public  as  to  the 
nature  of  his  wares,  as  to  the  makers  of  the  article, 
as  to  its  constituent  parts  '^"^^  or  any  other  state- 
ments calculated  to  mislead  or  defraud,  this  will  de- 
prive him  of  his  right  to  complain  of  the  defendant 
for  a  fraud  practiced  by  him.  This  is  fundamental 
doctrine  and  we  need  not  here  cite  any  authorities 
in  its  support.  They  may  be  found  in  28  Am.  & 
Eng.  Enc.  of  Law  (2nd  Ed.)  pp.  352  to  357  in- 
clusive." 

Koehler  y.  Sanders,  122  N.  Y.,  65;  (25  N.  E.  235; 
9  L.  R.  A.,  576  and  578),  Bradley,  J.: 

''The  consideration  of  good  faith  to  the  public  is 
so  far  deemed  due  from  a  party  taking  a  name  or 
trade-mark  for  his  business  or  goods  that  equity  will 
not  grant  relief  for  the  protection  of  the  exclusive 
use  of  a  misrepresentation  by  means  of  such  name 
or  trade-mark,  v/hen  it  may  tend  to  deceive  and 
mislead  the  public,  or  to  impose  upon  and  induce 
persons  to  become  his  patrons.  In  other  words,  a 
party  successfully  seeking  equitable  relief  in  such 
case  must  come  into  the  court  with  clean  hands. 
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^^^  The  application  of  the  rule  now  under  consid- 
eration does  not  depend  upon  the  question  of  actual 
injury  to  others  in  any  particular  case,  but  is  found- 
ed upon  the  salutary  principle  that  equitable  relief 
will  not  be  given  in  support  of  misrepresentation  in 
fraud  of  the  public,  and  by  which  they  may  be  mis- 
led or  deceived.  This  is  the  situation  of  the  plain- 
tiffs in  respect  to  the  remedy  they  sought  by  this 
action.  ^'"^"^^  These  views  lead  to  the  conclusion  that 
the  order  must  be  affirmed,  and  judgment  absolute 
directed  for  the  defendants." 

Regent  Shoe  Mfg.  Co.  v.  Haaker,  75  Neb.,  427  [106 
N.  W.,  595;  4  L.  R.  A.  (N.  S.),  447-451]  : 

"It  is  an  elementary  principle  that  he  that  asks 
equity  must  come  with  clean  hands,  and,  as  well 
stated  in  Clinton  H.  V/orden  &  Co.  v.  California 
Fig  Syrup  Co.,  187  U.  S.,  516;  (47  L.  Ed.  282;  23 
Sup.  Ct.  Rep.  161)  :  'When  the  owner  of  a  trade- 
mark applies  for  an  injunction  to  restrain  the  de- 
fendant from  injuring  his  property  by  making  false 
representations  to  the  public,  it  is  essential  that  the 
plaintiff  should  not,  in  his  trade-mark  or  in  his  ad- 
vertisements and  business,  be  himself  guilty  of  any 
false  or  misleading  representations.'  It  is,  how- 
ever, not  every  exaggerated  puff  of  ones  own  goods 
that  is  to  be  regarded  as  such  a  false  representation 
as  will  deny  relief  in  a  court  of  equity.  It  is  rather 
such  materially  fraudulent  statements  as  to  the 
character,  quality,  and  make  of  the  goods  as  tend, 
if  untrue,  to  impose  upon  and  deceive  the  purchaser. 
Such  imposition  might  be  made  by  representing 
the  shoes  sold  by  defendant  to  have  been  manu- 
factured by  some  firm  of  known  and  established 
reputation,  when  they  were  not,  or  it  might  be  by 
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representing  the  wares  to  be  of  a  material  of  which 
they  wxre  not  made." 

Suninons  Medicine  Company  v.  Mansfield  Drug  Com- 
tany,  93  Tenn.,  84-94: 

''The  principle  is  general,  and  is  one  of  the  max- 
ims of  the  court,  that  he  v/ho  comes  into  a  court 
of  equity  asking  its  interposition  in  his  behalf  must 
come  with  clean  hands;  and  if  it  appear  from  the 
case  made  by  him,  or  by  his  adversary,  that  he  has 
himself  been  guilty  of  unconscientious,  inequitable, 
or  immoral  conduct,  in  and  about  the  same  matters 
w^hereof  he  complains  of  his  adversary,  or  if  his 
claim  to  relief  grows  out  of,  or  depends  upon,  or 
is  inseparably  connected  with,  his  own  prior  fraud, 
he  wall  be  repelled  at  the  threshold  of  the  court. 
^"^'"^  It  is  true,  as  insisted  by  complainant,  that  this 
objection  is  not  set  up  in  defendant's  answer  in  the 
case  at  bar.  Nor  was  that  necessary.  In  the  case 
of  Petridge  v.  Wells,  13  How.  Pr.  R.,  385  (R.  Cox, 
180)  where  this  question  arose  in  a  similar  case, 
said  Duer,  J. :  'The  remarks  that  I  have  now  made 
would  suffice  for  the  decision  of  this  motion  were 
the  only  question  that  of  a  similarity  of  the  trade- 
marks; but  there  is  another,  and  a  grave  and  im- 
portant question,  to  which  the  counsel  for  the  de- 
fendants have  earnestly  directed  my  attention.  That 
question  is  w^hether,  even  upon  the  supposition  that 
all  the  material  allegations  of  the  complaint  are 
true,  the  conduct  and  proceedings  of  the  plaintiff 
and  his  firm  have  not  been  such  as  justly  to  pre- 
clude them  from  any  claim  to  relief  in  a  court  of 
equity.  This  question,  it  is  true,  is  not  raised  in  the 
answxr  of  the  defendants,  but  it  is  raised  by  the 
facts  which  the  affidavits  and  other  papers  before 


62 


me  have  disclosed,  and,  in  my  opinion,  it  is  em- 
phatically the  question  that,  as  a  judge  in  equity,  I 
am  bound  to  consider  and  determine.'  And  in 
Connell  v.  Reed,  128  Mass.,  477,  the  fraud  was 
first  disclosed  in  the  report  of  the  Master  upon  the 
subject  whether  there  had  ever  been  a  former  use 
of  the  trade-mark  in  controversy,  and  when  this 
report  came  in  containing  the  information  that  the 
plaintiff  had  adopted  and  used  the  words  'East 
Indian'  to  denote  and  to  indicate  to  the  public  that 
the  medicines  were  used  in  the  East  Indies,  and  that 
the  formula  for  them  was  obtained  there,  neither 
of  which  was  the  fact,  the  court  declined  to  enter- 
tain the  proceedings  further,  saying :  'Under  these 
circumstances,  to  maintain  this  bill  would  be  to  lend 
the  aid  of  the  court  to  a  scheme  to  defraud  the  pub- 
lic' It  is  not,  strictly  speaking,  a  defense  at  all,  but 
rather  an  interposition  by  the  court  in  behalf  of  the 
public  to  discourage  fraud  and  wrong  upon  the 
public." 

Preservaline   Mamifacturing    Company   v.    Hellmer 
Chemical  Company,  118  Fed.,  103: 

''It  is  apparent  from  the  packages  and  circulars 
presented  in  the  case  that  the  defendant  has  sub- 
stantially appropriated  complainant's  trade  name, 
packages,  and  designs,  as  well  as  his  trade  circu- 
lars, and  that  complainant  is  entitled,  in  a  proper 
case,  to  the  relief  prayed  for  in  its  bill,  unless  it  is 
barred  by  its  own  acts  from  invoking  the  aid  of  a 
court  of  equity  in  the  premises.  ***  It  is  a  well 
established  rule  of  law  that  one  invoking  the  aid  of 
a  court  of  equity  must  himself  be  free  from  fraud 
and  misrepresentation  with  regard  to  the  matter  in 
which  he  seeks  relief.    Therefore,  if  it  appears  that 
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complainant  in  this  case,  at  and  preceding  the  time 
of  the  acts  sought  herein  to  be  enjoined,  was  itself 
guilty  of  a  fraud  or  fraudulent  acts  calculated  to 
impose  upon  the  public  with  regard  to  the  same 
transaction,  a  court  of  conscience  will  not  lend  itself 
to  complainant's  aid  in  securing  to  it  an  exclusive 
right  to  deceive  the  public.  "^'"^^ 

''It  therefore  remains  only  to  determine  whether 
complainant  comes  within  the  rule  of  courts  of 
equity  denying  relief.  *'^'''  The  natural  effect  of 
the  language  used  upon  the  five  circulars  attached 
to  complainant's  bill  is  to  mislead  and  deceive  the 
public,  and  complainant  cannot  be  heard  to  deny 
the  intention  of  so  doing." 

Parlett  v.  Giiggenheimer,  67  Md.,  542;   (1  Am.  St. 

Rep.,  416,  418) : 

"Trade-marks  are  protected  by  courts  of  equity 
for  two  reasons :  One  is  to  secure  to  the  honest, 
skillful  and  industrious  manufacturer  the  legitimate 
fruits  of  his  skill  and  industry,  and  the  other  is 
to  protect  the  public  against  the  frauds  of  unprin- 
cipled vendors  who  seek  to  pass  off  spurious  wares 
as  those  of  established  reputation  under  the  name 
of  the  genuine  commodity :  Upton  on  Trade-marks, 
pages  28  and  29.  The  same  author  goes  on  to  say 
that  such  protection  is  only  afforded  the  honest 
manufacturer,  and  that  where  a  person  seeks,  by 
representations  which  are  untrue  (whether  form- 
ing a  part  of  his  trade-mark  or  not),  to  mislead 
the  public  into  a  belief  that  his  commodities  have 
an  origin  other  than  the  true  one,  he  is  entitled  to 
no  relief  against  any  one  who  may  see  fit  to  ap- 
propriate it.  '^**  From  these,  and  many  similar 
cases  which  might  be  cited,  the  conclusion  is  irre- 
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sistible  that  he  who  seeks  to  mislead  the  pubHc  and 
palm  off  on  it  the  spurious  for  the  genuine  article 
under  the  guise  of  his  trade-mark,  or  coupled  with 
it,  forfeits  for  all  time,  not  his  right  to  use  his  trade- 
mark, for  with  that  the  courts  will  not  interfere, 
but  his  right  to  have  that  trade-mark  protected." 

This  doctrine  has  been  recognized  and  followed  in 
this  circuit: 

Alaska  Packers'  Association  v.  Alaska  Imp.  Co.,  60 

Fed.,  103  (McKenna,  Circuit  Judge) : 

''This  is  an  action  for  the  infringement  of  a 
trade-mark.  ***  The  defendant  is  using  a  label  and 
brand  in  imitation  of  the  complainant's  label  and 
brand.  ***  The  label  used  by  the  complainant  con- 
tains the  following  statement:  'Packed  at  Karluck, 
Kodiak  Island,  Alaska,  by  the  Aleutian  Islands 
Fishing  &  Mining  Company,  San  Francisco,  Cali- 
fornia.' The  defendant  contends,  among  other 
things,  that  this  statement  is  false,  and  that  com- 
plainant, therefore,  is  not  entitled  to  relief  in  equity. 
As  I  think  this  is  true,  it  will  not  be  necessary  to 
consider  the  other  points  made  by  respondent.  See 
Hazard  v.  Caswell,  93  N.  Y.,  268;  Medicine  Co.  v. 
Wood,  108  U.  S.,  218;  2  Sup.  Ct.  Rep.,  426;  ^3;- 
monds  v.  Jones,  82  Me.,  302;  19  Atl.  820.  The 
complainant  does  not  contest  the  point  that,  if  the 
representations  of  the  label  are  false,  equity  will 
not  relieve  against  its  imitation.  ***  The  allega- 
tions of  the  bill  bring  complainant  within  the  ad- 
mission." (The  bill  was  dismissed.) 

In  G.  Heileman  Brewing  Co.  v.  Independent  Breiving 
Co.,  191  Fed.,  489,  493  ("C.  C.  A."-9),  this  court  said: 
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''It  is  quite  true  that  the  trade-mark  rehed  upon, 
and  which  is  claimed  to  be  infringed,  if  it  contains 
misrepresentations  misleading  to  the  public,  cannot 
be  made  the  basis  of  relief  in  equity.  '*'**  Manhattan 
Medicine  Co.  v.  Wood,  108  U.  S.,  218.  ***  To  the 
same  effect  is  Connell  v.  Reed,  128  Mass.,  477;  35 
Am.  Rep.  397." 

Johnson  &  Johnson  .v.  Seabury  &  Johnson,  71  N.  J. 

Eq.,  750;  [12  L.  R.  A.,  (N.  S.),  1201,  1205;  67  Atl., 

36]: 

''There  is  no  question  about  the  principle  that  a 
false  representation  in  a  trade-mark  will  prevent 
equitable  relief  for  its  protection.  '^**  To  afford  pro- 
tection to  a  trade-mark  containing  a  false  represen- 
tation would  perpetuate  the  falsehood  by  the  decree 
of  the  court." 

Uri  V.  Hirsch,  123  Fed.,  568,  579: 

"Indeed,  it  seems  to  me  that  it  w^ould  be  a  travesty 
upon  justice  if,  in  the  progress  of  the  hearing  of 
the  case  presented  by  the  bill,  the  fact  should  be 
disclosed  that  the  complainant  himself,  in  his  trade- 
mark as  registered,  or  in  his  labels,  placards,  and 
advertisements,  was  making  false  representations 
in  pushing  his  goods  on  the  market,  the  Chancellor, 
sitting  in  the  forum  of  conscience,  should  fail  to 
turn  him  out  of  court.  The  prayer  for  an  injunc- 
tion is  denied,  and  the  bill  is  dismissed." 

b.— CONCRETE   ILLUSTRATIONS  OF 
APPLICATION  OF  PRINCIPLE. 

Bear  Lithia  Springs  Co.  v.  Great  Bear  Springs  Co. 
71  N.  J.  Equity,  596-601;  (71  Atlantic,  383): 
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''The  defendant  also  interposes  as  a  reason  why 
relief  should  not  be  afforded  to  the  complainant  that 
it  does  not  come  into  court  with  clean  hands.  It 
was  shown  that  on  all  of  the  labels  used  on  car- 
bonated water  by  the  complainant  is  the  statement 
that  the  water  is  'bottled  at  the  springs.'  This  state- 
ment was  proven  to  be  untrue.  The  water  is  not 
bottled  at  the  springs,  but  is  brought  from  the 
springs  in  large  glass  lined  tank  cars  to  New  York 
City,  where  it  is  siphoned  by  a  pipe  or  hose  into  a 
tank  in  the  warehouse,  and  from  thence  bottled. 
The  complainant  seeks  to  meet  this  charge  by  the 
argument  that,  as  they  bring  the  water  from  the 
springs  in  glass  lined  tanks,  for  all  essential  pur- 
poses it  is  bottled  at  the  springs.  This  argument 
does  not  appeal  to  me,  if  there  is  any  merit  in  hav- 
ing the  water  put  in  bottles  at  the  springs,  and  that 
there  is  merit  is  to  be  inferred  from  the  fact  that 
the  complainant  keeps  that  statement  constantly 
before  the  eyes  of  its  purchasers.  In  my  judgment 
this  statement  is  material  in  inducing  the  public  to 
purchase  what  the  complainant  offers  for  sale.  It 
may  be  fanciful,  it  may  be  that  just  as  good  results 
are  reached  by  bringing  the  water  in  glass  lined  j 
car  tanks  and  bottling  it  in  New  York  City  as  if 
it  was  bottled  at  the  springs;  but  the  purpose  of 
the  advertisement  is  to  induce  the  sale  of  the  wa- 
ter, and  when  the  public  are  buying  portable  water 
because  they  suppose  it  to  be  bottled  at  the  source 
or  spring,  and  thus  kept  pure  and  less  subject  to 
contamination,  and  therefore  more  healthful  than 
that  furnished  through  the  ordinary  public  water 
supply  or  other  local  sources,  they  have  a  right  to 
be  furnished  wath  what  it  is  represented  to  them 
they  are  buying,  and  it  does  not  answer  the  pur- 
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pose  to  be  told  that  some  other  method  of  bottling 
is  just  as  good.  The  complainant,  during  the  pro- 
gress of  the  trial,  when  this  point  was  made  by  the 
defendant,  gave  orders  to  discontinue  the  use  of 
the  labels  containing  the  false  statement,  but  in  my 
judgment  repentance  came  too  late  to  be  entitled 
to  any  consideration  in  the  determination  of  this 
cause.  The  condition  existed  when  the  bill  of  com- 
plaint was  filed  and  the  discontinuance  of  the  mis- 
representation when  discovered  and  exposed  is  en- 
titled to  but  little  consideration  in  determining  the 
bona  fides  of  complainant's  position  when  it  applied 
for  equitable  assistance.  *** 

"The  question  is  thus  presented,  Do  such  rep- 
resentations justify  this  court  in  refusing  the  re- 
lief asked  for?  In  considering  this  question  I  dis- 
regard all  claims  of  the  complainant  to  the  efTect 
that  the  defendant  has  been  guilty  of  like  conduct, 
without  passing  upon  the  question  whether  such 
conduct  has  been  proven,  for  the  complainant  is  the 
supplicant  for  aid,  and  it  is  its  position,  and  not 
that  of  the  defendant,  which  must  be  established 
to  be  such  as  to  appeal  to  a  court  of  conscience.  In 
cases  of  this  class,  the  complainant,  to  be  entitled 
to  equitable  relief,  must  show  an  honest  property 
right  in  the  trade-mark  or  label  for  which  he  is 
seeking  protection,  and  the  rule  is  well  settled  that, 
if  the  commodity  which  the  complainant  is  selling 
under  a  trade  name,  trade-mark,  or  symbol,  is  of- 
fered to  the  public  under  a  misrepresentation  or 
falsehood,  he  has  no  standing  in  a  court  of  equity, 
nor  can  he  successfully  call  upon  that  court  to  aid 
him  in  preserving  to  him  the  right  to  deceive  the 
public  without  interruption.  Manhattan  Co.  v. 
Wood,  108  U.  S.  218;  Worden  v.  California  Fig  Co. 
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102  Fed.  Rep.  334,  and  cases  there  cited  and  dis- 
cussed. "^"^'^ 

''The  doctrine  that  the  complainant  must  come 
into  the  court  for  rehef,  in  causes  of  this  class,  with 
clean  hands,  and  that,  if  any  misrepresentation  is 
used  by  the  complainant  to  enhance  the  sale  of  his 
product,  it  will  induce  the  court  to  withhold  its  de- 
cree, is  so  well  supported  by  the  authorities  that  a 
citation  of  them  is  unnecessary. 

"This  complainant  has  advertised  its  water  as 
bottled  at  the  spring.  The  ordinary  and  proper 
interpretation  of  this  language,  and  the  one  intend- 
ed to  be  conveyed  by  the  complainant,  is  that  the 
water  in  the  bottle  upon  which  the  label  is  pasted 
was  put  in  that  bottle  at  the  spring,  and  thus  kept 
free  from  any  possible  contamination  that  might 
effect  it  during  transportation  to  the  buyer,  and  he 
is  justified  in  relying  upon  that  statement,  a  state- 
ment not  true,  and  known  to  the  complainant  to  be 
false. 

''In  Kratise  v  Peebles  &  Son,  58  Fed  Rep.,  58S-J 
594,  Judge  Taft  said:  'The  manifest  advantage 
which  ''distillery  bottling"  has  in  the  bottled  whiskey! 
trade  arises  from  the  improbability  that  a  distiller,] 
bottling  whiskey  at  his  own  distillery  warehouse, 
would  bottle  any  whiskey  but  that  which  he  has  dis- 
tilled,' and  he  refused  the  injunction  upon  the 
ground  that  this  advertisement  was  a  misrepresen- 
tation. The  argument  used  by  Judge  Taft  applies 
with  equal  force  to  water,  and  bottling  it  in  a  ware- 
house in  New  York  City  is  not  bottling  it  at  the: 
spring.  '*"**  ! 

"The  care  with  which  all  courts  have  protectecl| 
the  public  against  imposition,  so  far  as  they  havej 
had  the  power,  should  be  rigorously  exercised  ***! 
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and   the   court    should   hasten   to   declare    its   de- 
termination not  to  aid  in  its  perpetration. 

''There  will  be  a  decree  dismissing  the  bill  of 
complainant." 

Dadiran  v.  Vacubian,  98  Fed.,  872,  876,  ("C.  C.  A."— 
),  Putnam,  Cir.  J. : 

"These  facts,  of  course,  make  a  very  strong  prima 
facie  case  for  the  complainant;  so  that  neither  jus- 
tice to  him,  nor  the  interests  of  the  public,  will  per- 
mit the  denial  of  the  relief  which  he  asks,  unless 
legal  prinicples  clearly  require  it.  *'^* 

"Turning  back  to  the  complainant's  trade-mark 
registration,  its  leading  element  is  that  it  states  its 
'essential  feature  is  the  arbitrarily  selected  word 
symbol  "Matzoon."  '  Accompanying  the  applica- 
tion was  a  fac  simile  of  the  label  as  'generally'  ar- 
ranged, as  to  which  the  application  said  the  word 
*Matzoon'  is  printed  in  a  straight  line,  with  im- 
mediately below  it  the  words,  'or  fermented  milk 
food.'  ***  In  accordance  with  the  statute  the  ap- 
plication further  stated  that  the  class  of  merchan- 
dise to  which  the  trade-mark  had  been  appropriated 
was  medicinal  preparations,  and  that  a  more  par- 
ticular description  would  be  'a  medicinal  beverage 
consisting  of  a  fluid  preparation  of  fermented  milk,' 
'especially  adapted  as  a  nutritious  food  for  invalids,' 
(etc).  ^*^ 

"The  substantial  defense  rests  on  the  proposition 
that  the  word  'Matzoon'  is  not  an  arbitrarily  se- 
lected word  symbol,  but  that  the  complainant's 
article  of  merchandise  is  a  historically  and  locally 
w^ell  known  Armenian  healthful  beverage,  contain- 
ing certain  medicinal  qualities  of  which  'Matzoon' 
is  the  proper  Armenian  descriptive  word.  *** 
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*'The  most  important  underlying  principles  of  the 
law  of  trade-marks,  in  their  modern  development, 
are  largely  ethical,  and  it  is  well  settled  that  the 
rule  that  one  who  seeks  equity  must  come  into  court 
with  clean  hands  is  pecularily  applicable  to  a  com- 
plainant in  a  suit  of  the  class  at  bar.  For  illustra- 
tion, so  far  as  the  rule  condemns  misrepresenta- 
tions as  to  the  nature  or  origin  of  articles,  made  in, 
or  in  connection  with,  the  trade-marks  by  the  aid 
of  which  the  articles  seek  a  market,  it  is  sufficient 
to  refer  to  Medicine  Company  v.  Wood,  108  U.  S., 
218;  2  Sup.  Ct.  Rep.,  436;  27  L.  Ed.,  706;  Church 
V.  Proctor,  13  C.  C.  A.,  426;  66  Fed.,  240;  Syrup 
Co.  V.  Putnam,  16  C.  C.  A.-,  376;  69  Fed.,  740,' and 
Leather  Cloth  Company  v.  American  Leather  Cloth 
Co.,  11  H.  L.  Cas.,  523,  affirming  the  views  of  Lord 
Westbury  hereafter  referred  to.  The  rule  is  not 
limited  to  misrepresentations  made  by  the  trade- 
mark itself,  but  it  covers  whatever  is  substantially 
calculated  to  deceive  the  public  if  used  in  such  con- 
nection that  it  becomes  one  of  the  essential  forces 
which  made  the  trade-mark  successful.  A  compre- 
hensive statement  of  the  rule  was  made  by  Lord 
Westbury  in  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Company,  4  De  Gex,  J.  &  S.,  137,  142,  as 
follows : 

"  'When  the  owner  of  a  trade-mark  applies  for  an 
injunction  to  restrain  the  defendant  from  injuring 
his  property  by  making  false  representations  to  the 
public,  it  is  essential  that  the  plaintiff  shoukl  not, 
in  his  trade-mark  or  in  the  business  connected  with 
it,  be  himself  guilty  of  any  false  or  misleading 
representations;  for,  if  the  plaintiff  himself  makes 
false  representations  in  connection  with  the  prop- 
erty he  seeks  to  protect,  he  loses,  and  very  justly, 
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his  right  to  claim  the  assistance  of  a  court  of  equity.' 
*'This  citation  from  Lord  Westbury  is  accepted 
by  the  latest  authority  (Sebastian's  Law  of  Trade- 
marks [1899]  at  page  207,  and  the  rule  is  so  well 
settled  that  there  can  be  no  doubt  on  this  score.  *** 
''It  is  to  be  noted  in  this  connection  that  the  court 
is  not  bound  to  inquire  whether  or  not  the  repre- 
sentations are  false,  in  the  obnoxious  sense  of  the 
word,  because  it  is  sufficient  that  they  are  in  their 
nature  misleading,  if  they  are  also  material,  and 
do  in  fact  mislead.  Indeed,  that  the  public  are 
equally  prejudiced  by  deceptive  statements  in  a 
trade-mark,  or  in  connection  therewith,  whether 
the  purpose  of  its  owner  was  fraudulent  or  not; 
that,  therefore,  the  equity  courts  have  no  occasion 
to  inquire  into  his  secret  intents;  and  that  such 
courts  will  not  protect  a  business  built  up  as  the 
result  of  deceptive  representations,  whatever  were 
these  secret  intents, — are  such  fundamental  rules 
in  the  law  of  trade-marks  that  we  have  no  occasion 
to  elaborate  them  or  to  cite  authorities  in  reference 
to  them,  except  so  far  as  proper  to  illustrate  them; 
and  the  case  at  bar  runs  clearly  counter  to  these 
rules,  whatever  may  be  the  proper  transliteration 
of  the  Armenian  word,  and  whether  or  not  the 
article  which  the  complainant  has  been  selling  is  in 
substance  the  same  as  the  product  commonly  known 
in  Armenia  as  'Matzoon,'  or  whether  or  not,  as 
alleged  in  the  complainant's  bill,  'it  is  a  new  article 
of  manufacture.'  '^*''''  We  state  this  conclusion 
without  intending  to  pass  judgment  on  any  question 
of  the  complainant's  integrity,  and  without  refus- 
ing to  accept  the  explanations  made  at  bar,  because 
a  business  based  on  a  trade-mark  which  the  equity 
courts  are  asked  to  protect,  cannot,  as  we  have  said, 
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be  built  up  in  this  wa}^  The  result  is  the  dilemma 
stated  by  Mr.  Sebastain  in  his  work  already  cited, 
at  page  351,  omitting  his  reference  to  particular 
provisions  of  statute  which  are  not  necessary  for 
this  purpose: 

"  'The  applicant  is  in  the  dilemma  that  the  al- 
leged trade-mark  is  either  descriptive  or  deceptive. 
If  the  word  or  words  are  properly  applicable  to  the 
article,  and  may  be  truly  used  wath  respect  to  it, 
they  are  descriptive.  If  they  may  be  read  as  stat- 
ing something  with  respect  to  the  article  which  is 
untrue,  they  are  deceptive.  So  that  quacunque  via 
the  application  must  fail.'  "^"^"^ 

"The  decree  of  the  circuit  court  (which  dismissed 
the  bill)  is  affirmed." 

Allan  B.  Wrisley  Company  v.  Iowa  Soap  Company, 
104  Fed.,  548,  551: 

"There  is  another  matter  that  ought,  in  my  opin- 
ion, to  defeat  the  right  of  plaintiff  to  the  injunction 
herein.  "^"^^^  It  was  admitted  in  the  argument  by 
counsel  for  complainant  that  Allan  B.  Wrisley  is 
an  American  citizen,  residing  at  Chicago,  111.,  and 
that  the  corporation  comes  before  the  court  with  a 
soap*  by  the  name  of  'Old  Country  Soap.'  I  have 
no  doubt  whatever  that  the  purpose  of  plaintiff  is 
to  make  the  people  in  a  German  community  believe 
that  its  soap  is  made  in  Germany,  or  at  least  from 
a  recipe  coming  from  that  country ;  and  in  an  Eng- 
lish community  that  it  is  a  soap  manufactured  in 
England,  or  at  least  from  a  recipe  coming  from 
England;  and  so  on  in  all  other  communities  hav- 
ing a  foreign  population.  One  of  plaintift*'s  adver- 
tisements, used  in  the  argument  by  consent  of  par- 
ties, tends  to  show  that  such  is  plaintiff's  purpose; 


73 


and  yet,  the  fact  is  that  plaintiffs  soap  is  made  in 
Chicago,  111.,  and  is  manufactured  by  an  Illinois 
corporation,  as  successor  of  Mr.  Wrisley,  an  Amer- 
ican citizen.  *  *  *  Plaintiff  does  not  come  into  court 
with  the  right  to  maintain  its  action  in  thus  practic- 
ing this  deception." 

Solis  Cigar  Company  v.  Po^o,  16  Col,  388  (25  Am. 
St.  Rep.,  279,  284;  26  Pac,  556) : 

"That  the  representations  made  by  the  trade- 
mark [of  the  plaintiff]  as  to  the  materials  of  which 
the  cigars  were  made  are  of  the  sort  which  the 
law  says  must  be  absolutely  truthful,  where  its  pro- 
tection is  sought,  there  can  be  no  question.  They 
are  of  what  is  by  all  the  authorities  recognized  as 
the  substance  of  the  device.  Such  words  are  used 
to  lead  the  public  to  believe  that  the  article  sold 
possesses  certain  qualities  known  to  belong  to  such 
material.  They  are  used  to  influence  the  public  to 
buy  because  of  the  public  taste  for  such  things.  It 
seems  clear  that,  under  the  proof,  this  case  is* 
brought  within  the  full  scope  and  application  of  this 
principle.  The  word  'Habana'  must  be  taken  as 
part  of  the  trade-mark  which  the  plaintiff  wants 
protected.  It  is  on  a  conspicuous  part  of  the  label. 
It  is  in  large,  bold-faced  type,  to  catch  the  eye  of 
the  purchaser.  It  is  evidently  designed  to  attract 
his  attention.  Like  the  other  words,  it  is  in  Spanish, 
and  commonly  used  in  the  country  where  that  sort 
of  tobacco  is  grown.  The  whole  purpose  of  the 
manufacturer  was  evidently  to  lead  the  public  to 
believe  that  the  cigar  was  made  of  that  tobacco 
which  is  so  much  sought  after  and  preferred  by 
the  smoking  public.  Yet  it  is  not  wholly  true.  The 
plaintiff  admitted  that  the  cigars  sold  under  that 
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brand  were  made  of  Havana  filler,  seed  binder,  and 
Sumatra  wrapper.  Nothing  but  the  filler  came 
legitimately  within  the  definition  of  Havana  tobac- 
co. ^^"^  Such  a  course  is  in  contravention  of  the 
principles  observed  by  courts  of  equity  in  the  ad- 
ministration of  this  branch  of  the  law.  These  courts 
have  adopted  rules  which  are  designed  to  rebuke 
fraud,  and  encourage  fair  dealings  with  the  pub- 
lic. Judged  by  these  rules,  as  they  have  been  com- 
municated and  applied,  this  case  has  no  standing  in 
court,  and  the  bill  was  properly  dismissed.'' 

Coleman,  Burden  &  Warthen  Co.  v.  Dennenbiirg  Co., 
103  Ga.,  784  (30  S.  E.,  639;  68  Am.  St.  Rep.,  143;  41 
L.  R.  A.,  470),  Simmons,  Ch.  J.  : 

''We  have  carefully  considered  the  record  and 
are  satisfied  that  the  court  did  not  err  in  dismiss- 
ing the  action.  It  is  a  well  recognized  principle  of 
equitable  jurisprudence  that  he  who  comes  into 
equity  must  come  with  clean  hands.  No  person  is 
entitled  to  equitable  relief  in  a  case  where  it  is  shown 
that  his  action  is  founded  upon  a  matter  in  which  his 
conduct  is  deceiving  or  is  calculated  to  deceive  the 
public.  On  the  subject  of  trade-marks  the  rule  as 
to  misrepresentations  by  the  plaintiff  seems  to  be 
well  settled.  ^'^'^  In  the  present  case  the  trade- 
mark placed  upon  the  shoes  of  the  plaintiff  repre- 
sents such  shoes  to  have  been  made  by  the  Old 
Colony  Co.,  Rockland,  Mass.  The  evidence  shows 
that  there  was  no  such  company,  and  that  the  shoes 
were  made,  not  at  Rockland,  but  at  another  place, 
and  by  the  Commonwealth  Shoe  &  Leather  Co.  The 
trade-mark  of  the  plaintifT  is  therefore  a  misrepre- 
sentation, which  is  calculated  to  deceive  the  pub- 
lic.   ***    Under  the  rulings  of  the  above  cited  cases, 
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which  are  decisive  of  the  question,  we  think  that  the 
plaintiff  is  not  entitled  to  any  relief  in  a  court  of 
equity  against  one  who  uses  the  same  deceptive 
trade-mark  on  the  same  character  of  goods." 

Laird  v.  Wilder,  9  Bush  (Ky.),  131,  (15  Am.  Rep. 
707,  711),  Hardin,  Ch.  J.: 

"We  cannot  doubt  from  the  evidence  that  the 
design  of  bottle  and  the  label  used  by  the  appellees 
were  unwarrantedly  adopted  by  them  to  mislead  the 
public  by  inducing  the  belief  that  the  compound 
prepared  and  sold  by  them  was  identical  with  that 
of  the  appellant;  and  we  are  of  the  opinion  that  the 
imitation  was  so  nearly  exact  as  to  be  well  calculated 
to  produce  that  effect.  "^^^^  We  would  certainly 
adjudge  that  the  appellant  was  entitled  to  relief,  if 
his  case  appeared  to  be  in  other  respects  a  merito- 
rious one.  "^^^^ 

''We  are  constrained  to  conclude  that  the  appel- 
lant, in  putting  his  compound  on  the  market  as  he 
did,  with  his  express  as  well  as  his  implied  assur- 
ance to  the  public  that  it  was  'free  from  all  mineral 
and  poisonous  substances,'  deliberately  engaged  in 
the  perpetration  of  a  fraud,  which  in  a  court  of 
equity  should  be  rebuked  rather  than  upheld  or 
protected.  To  a  party  thus  presenting  himself,  a 
court  of  equity,  adhering  to  the  maxim  that  'he  who 
asks  equity  must  come  with  pure  hands,'  will  not 
lend  its  aid  when  the  object  to  be  effected  is  to  secure 
him  the  exclusive  privilege  of  deceiving  the  public 
in  a  particular  way,  although  in  so  doing  it  might 
prevent  another  equally  guilty  from  committing  the 
same  wrong." 
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Hilson  Company  v.  Foster,  80  Fed.,  896,  897,  899,  900, 
901: 

''No  one  can  read  the  record  without  being  con- 
vinced that  the  defendants  started  out  with  the  de- 
hberate  purpose  to  cut  into  the  complainant's  trade, 
occupy  its  territory,  beguile  its  customers,  and  share 
its  profits.  The  purpose  to  injure  the  complainant, 
if  not  admitted,  is  hardly  disguised.  The  defend- 
ants have  used  the  same  means  to  introduce  their 
cigars,  and,  although  there  is  not  exact  identity  at 
any  point,  there  is  similarity  at  every  point.  ^'^^ 

"The  defendants  assert  that  after  Foster  had  re- 
tired and  the  Hilson  Company  began  business  under 
its  present  management,  it  stated  falsely  that  cigars 
made  wholly  and  partly  of  domestic  tobacco  were 
genuine  Havana  cigars.  It  will  be  observed  that 
the  language  used  by  the  complainant  is  free  from 
all  doubt  and  ambiguity.  The  card  says,  'We  use 
only  the  very  best  grade  of  Havana  tobacco.  '''** 
We  manufacture  only  genuine  Havana  cigars.  *** 
Our  cigars  are  guaranteed  choice  Havana  tobacco, 
not  American  tobacco  raised  from  Spanish  seed/ 
^^^  The  complainant  admits  that  'Hoffman  House 
Boquet'  cigars  are  made  with  Havana  filler,  seed 
binders  and  Sumatra  wrappers;  that  they  have,  to 
^a  considerable  extent,  been  manufactured  by  team 
work;  and  that  they  have  never  been  manufactured 
exclusively  of  Havana  tobacco.  '*'**  Upon  these 
conceded  facts,  is  the  complainant's  representation 
true  ?  Assume  that  an  ordinary  smoker  goes  to  the 
complainant's  factory  to  purchase  'Hoffman  House' 
cigars,  and  that  a  box  is  handed  to  him  by  the 
president  of  the  company  with  the  oral  statement : 
'These  cigars  are  guaranteed  choice  Havana  tobac- 
co; we  make  only  genuine  Havana  cigars  and  use 
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only  the  best  grades  of  Havana  tobacco;'  would  not 
the  purchaser  be  justified  in  beHeving  that  he  was 
purchasing  cigars  made  'only'  of  Havana  tobacco? 
How  much  stronger  language  could  be  employed? 

''It  is  no  answer  to  this  defense  to  say  that  the 
defendant  Foster  knew  of  the  v/ay  in  which  the 
'Hoffman  House'  cigars  were  manufactured.  There 
is  nothing  fraudulent  in  the  way  they  are  made;  the 
fraud  consists  in  representing  them  to  be  what  they 
are  not.  "^^^ 

"There  is  no  escape  from  the  finding  of  fact  that 
the  complainant  has  sold  large  quantities  of  seed 
cigars,  or  cigars  with  mixed  fillers,  representing 
them  to  be  genuine  Havana  cigars.  The  rule  of 
law  applicable  to  such  circumstances  is  perfectly 
clear.  Equity  will  refuse  to  aid  a  complainant,  in 
cases  of  this  character,  who  is  himself  guilty  of 
making  false  statements  in  connection  with  the 
property  he  seeks  to  protect.  '^'^'^^  It  would  seem 
that  this  rule  might  be  modified  so  as  to  permit  the 
courts,  for  the  protection  of  the  general  public,  to 
enjoin  both  parties;  but,  so  long  as  it  remains  the 
rule  of  the  Supreme  Court,  it  is  the  duty  of  inferior 
tribunals  to  follow  it.    The  bill  must  be  cHsmissed." 

Memphis  Keely  Institute  v.  Leslie  B.  Keely  Company, 
155  Fed.,  964,  966,  974  ("C.  C.  A."-6) : 

"It  is  not  disputed  that  appellee  represents  to  the 
public  that  gold  is  the  principle  ingredient  and  ef- 
fective agent  in  its  remedies.  So  distinct,  repeated, 
and  emphatic  has  been  and  is  its  representation  to 
this  effect  that  it  must  be  held  that  its  business  has 
been  built  up  and  is  being  maintained  by  this  repre- 
sentation.    The  name  which  it  has  given  its  reme- 
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dies,  and  by  which  they  are  known,  is  the  'Double 
Chloride  Gold  Cure.'  There  is  no  such  substance 
as  the  'Double  Chloride  of  Gold/  There  is  a  chloride 
of  gold  and  a  chloride  of  sodium.  The  claim  was 
that  these  two  substances  were  ingredients  of  the 
remedies,  and,  to  voice  the  claim,  the  short  form  of 
'Double  Chloride  of  Gold'  was  adopted.  *''^*  The  un- 
cleanness  here  has  to  do  with  the  very  thing  which 
the  court  is  asked  to  protect  and  prevent  from  in- 
jury and  invasion  by  appellants.  The  appellee  claims 
to  have  the  right  to  administer  and  to  sell  for  ad- 
ministration, in  the  State  of  Tennessee,  its  Keely 
remedies,  and  that  appellants  are  injuring  that  right 
and  invading  its  business,  by  asserting  that  it  has 
the  right  and  is  in  fact  administering  such  remedies 
at  the  Memphis  Institute,  and  asks  the  court  to 
protect  its  right  and  business  from  such  injury  and 
invasion  by  enjoining  the  appellants  from  so  claim- 
ing, cancelling  the  contract,  and  requiring  a  de- 
livery up  of  the  remedy  held  by  appellants.  But 
that  business, — the  very  thing  which  the  court  is 
asked  to  protect, — is,  as  we  have  held,  unclean  in 
the  particular  stated.  Hence  it  is  a  clear  case  with- 
in the  rule  that  a  court  of  equity  will  not  aid  one 
who  comes  before  it  with  unclean  hands. 

"It  should  be  noted,  however,  that  it  is  not  relied 
on,  either  by  the  lower  court  or  by  the  appellee's 
counsel  here,  that  the  fact  in  regard  to  appellee's 
fraudulent  misrepresentation,  as  we  have  adjudged 
it,  was  not  set  up  by  the  appellants  in  their  answer 
as  a  defense  to  the  suit.  This  presents  the  question 
whether,  in  the  absence  of  its  having  been  so  pre- 
sented, any  effect  can  be  given  to  it.  It  seems  to 
be  well  settled  that  such  a  matter  need  not  be 
pleaded  as  a  defense  to  the  suit.    If  it  appears  from 
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the  record,  it  will  be  given  effect,  notwithstanding 
it  has  not  been  pleaded.  The  theory  upon  which 
this  is  done  is  that  in  reality  it  is  not  a  matter  of 
defense.  It  is  given  effect  to,  not  on  defendant's 
account,  but  because  of  the  public.  As  said  by  the 
Supreme  Court  of  Tennessee  in  the  case  of  Sim- 
mons Medicine  Company  i\  Driig  Company,  93 
Tenn.,  99;  (23  S.  W.,  169): 

"  Tt  is  not,  strictly  speaking,  a  defense  at  all,  but 
rather  an  interposition  by  the  court  to  discourage 
fraud  and  wrong  upon  the  public'  '^"'^* 

"In  view  of  the  holding  that  we  have  made  as  to 
this  matter,  it  is  not  necessary  that  we  consider  any 
o^her  question  raised  and  discussed  on  the  appeal. 
We  feel  constrained,  therefore,  to  adjudge  that  the 
decree  of  the  lower  court  be  reversed,  and  the  cause 
remanded  thereto,  with  directions  to  dismiss  the 
bill/' 

Palmer  v.  Harris,  60  Pa.  St.,  156;  (100  Am.  Dec, 

557) : 

''The  plaintiff,  according  to  the  statements  of  his 
bill,  is  the  manufacturer  of  a  cigar  known  as  the 
'Golden  Crown,'  and  he  devised  a  trade-mark  which 
he  uses  in  its  sale.  He  charges  that  the  defendant, 
who  is  a  printer  by  trade,  has  counterfeited  this 
mark,  and  sells  copies  of  it  to  persons  engaged  in 
the  manufacture  and  sale  of  cigars,  by  whom  they 
are  used  to  his  damage.  The  answer  of  the  defen- 
dant admits  these  allegations,  but  sets  up  as  a 
ground  for  the  non-interference  of  the  court  that 
the  articles  thus  sold  by  the  plaintiff  were  manu- 
factured in  the  City  of  New  York,  and  that  the 
trade-mark  in  question  contains  upon  it  the  declara- 
tion that  they  are  the  product  of  a  'factory  of  cigars 
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from  the  best  plantations  de  la  7jiielta  Ahajo,  Calle 
del  Agiia,  Habana/  The  case  having  been  heard 
on  bill  and  answer,  the  bill  was  dismissed,  with 
costs. 

*'The  maxim  which  is  generally  expressed,  'He 
who  comes  into  equity  must  come  with  clean  hands/ 
(Snell's  Principles,  33)  but  sometimes  in  stronger 
language,  'He  that  hath  committed  inequity  shall 
not  have  equity'  (Francis's  Maxims,  5)  has  been 
often  applied  to  bills  to  restrain  by  injunction  the 
counterfeiting  of  trade-marks.  The  ground  on 
which  the  jurisdiction  of  equity  in  such  cases  is 
rested  is  the  promotion  on  honesty  and  fair  deal- 
ing, because  no  one  has  a  right  to  sell  his  own  goods 
as  the  goods  of  another.  {Croft  v.  Day,  7  Beav., 
84)  'It  is  perfectly  manifest,'  said  Lord  Langdale, 
'that  to  do  this  is  a  fraud,  and  a  very  gross  fraud.' 
It  is  plain  that  there  is  no  class  of  cases  to  which 
the  maxim  referred  to  can  be  more  properly  ap- 
plied. The  party  who  attempts  to  deceive  the  public 
by  the  use  of  a  trade-mark  which  contains  on  its 
face  a  falsehood  as  to  the  place  where  his  goods  are 
manufactured,  in  order  to  have  the  benefit  of  the 
reputation  which  such  goods  have  acquired  in  the 
market,  is  guilty  of  the  same  fraud  of  which  he 
complains  in  the  defendant.  He  certainly  can  have 
no  claim  to  the  extraordinary  interposition  of  a  tri- 
bunal constituted  to  administer  equity  for  the  pur- 
pose of  securing  to  him  the  profits  arising  from  his 
fraudulent  acts.  ***  It  is  not  necessary  that  any 
one  has  been  actually  deceived  or  defrauded;  it  is 
enough  that  it  [the  mark  used  by  the  plaintiff]  is 
a  misrepresentation  calculated  to  have  that  effect  on 
the  unwary  and  unsuspicious.    Decree  affirmed." 
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Haalett  v.  Pollack  Stogie  Company,  188  Fed.,  494- 

496: 

"Without  imputing  to  complainant  any  bad  faith 
or  intent  to  deceive  the  public,  we  are  of  the  opin- 
ion that,  under  the  facts  stated,  the  law  forbids  the 
maintenance  of  his  bill.  One  of  the  essentials  of 
an  enforcable  trade-mark  right  is  that  the  goods 
it  represents  shall  in  no  way  mislead  the  public.  *** 
The  facts  of  the  present  case  bring  it  within  these 
rules.  "^^^  On  the  authority  of  these  cases,  and 
in  view  of  the  facts  referred  to,  it  is  clear  that  this 
bill  cannot  be  sustained.  We  deem  it  proper  to  ex- 
pressly say  that  the  absence  of  conditions  to  w^ar- 
rant  sustaining  the  complainant's  bill,  and  not  the 
existence  of  any  merit  on  the  part  of  respondent's 
case,  leads  to  our  dismissal;  for  it  should  be  added 
that  the  proofs  in  the  case  show  ''•''^'^  a  flagrant  and 
shameless  case  of  pirating  an  established  busi- 
ness." 

Ginter  v.  Kinney  Tobacco  Co.,  et.  aL,  12  Fed.,  782: 
"The  complainant  advertises  his  tobacco  as 
"straight  cut,'  'curly  cut,'  etc.  ***  In  a  circular  of 
May,  1881,  he  states  that  his  'straight  cut  tobaccos 
are  cut  from  the  choicest  varieties  of  Virginia  gold 
and  sun  cured  leaf,  and  are  cut  to  lie  straight  in  the 
boxes  and  are  very  desirable  for  making  cigarettes.' 
He  now  admits  that  the  term  was  selected,  and  has 
been  employed  by  his  business  predecessors  and 
himself,  as  an  arbitrary  designation  of  his  particular 
article,  and  that  neither  his  cigarettes  nor  the  de- 
fendants' are  made  of  straight  cut  tobacco.  All 
this,  if  true,  does  not  help  the  complainant's  case, 
but,  to  the  contrary,  furnishes  an  additional  reason 
why  he  should  be  denied  the  assistance  of  a  court  of 
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equity.  Not  only  has  he  employed  a  name  to  which 
he  could  not  acquire  an  exclusive  right,  but  he  has 
used  it  in  a  manner  calculated  to  mislead  the  public, 
although,  perhaps,  not  intentionally  on  his  part.  A 
purchaser  cognizant  of  the  differences  in  the  pre- 
paration of  smoking  tobacco  would  legitimately  in- 
fer that  the  complainant's  cigarettes  were  in  fact 
made  of  straight  cut  tobacco.  No  principles  are 
better  settled  in  the  law  of  trade-marks  than  that 
a  generic  term,  or  a  name  merely  descriptive  of  the 
ingredients,  quality,  or  characteristics  of  an  article 
of  trade  cannot  be  the  subject  of  a  trade-mark,  and 
that  the  use  of  a  name  or  term  w^hich  is  likely  to 
deceive  the  public  in  reference  to  the  components  or 
nature  of  the  article  to  which  it  is  applied  will  not 
be  tolerated." 

American  Cereal  Company  v.  Eli  Pettijohn  Cereal 
Company,  72  Fed.,  903,  907,  (Showalter,  Cir.  J.) : 

''Whatever  ought  to  be  the  ruling  as  to  the  mat- 
ters already  spoken  of,  there  is  another  point  in 
the  case  which  seems  to  me  decisive.  Rolled  w^heat 
is  an  article  made  at  divers  mills  in  this  country. 
Each  mill  appears  to  mark  its  own  product  by  its 
own  peculiar  markings.  Each  mill,  in  this  way, 
preserves  the  identity  of  its  own  product,  and  com- 
mends it  to  the  public, — in  other  words,  retains  its 
own  patronage  and  good  will.  Several  of  these 
mills,  as  already  stated, — two,  at  least,  in  Ohio, 
one  in  Chicago,  and  one  in  Iowa, — are  owned  by 
complainant.  After  the  destruction  of  the  Petti- 
john Mill  at  Minneapolis,  complainant  ceased  to 
manufacture  in  that  city.  As  already  mentioned, 
it  thenceforth  supplied  the  patronage  of  the  Min- 
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neapolis  mill  with  the  products  of  the  mills  in  Ohio, 
at  Chicago,  and  in  Iowa.  It  used  the  same  boxes 
and  wrappers  as  had  been  used  at  the  Minnesota 
mill,  but  left  off  the  words  "Minneapolis,  Minn/ 
Avithout  specifying  any  other  place,  or  indicating 
in  any  manner  the  mill  from  which  the  product 
came.  The  machinery  brought  from  California 
and  used  up  to  the  fire,  in  making  the  'Petti John 
California  Breakfast  Food,'  was  sold,  as  has  al- 
ready been  stated,  to  defendant,  and  by  defendant 
was,  and  apparently  is  still,  used  to  make  the  rolled 
w^heat  now  called  'Eli  Petti  John's  Best.'  The  spe- 
cific complaint  is  that  the  public  buy  the  latter  pro- 
duct believing  that  complainant's  mill  is  still  run- 
ning at  Minneapolis,  and  that  said  product  is  made 
by  complainant  at  said  mill ;  in  other  words,  so  far 
as  the  good  wall  bought  by  complainant  from  the 
Pettijohn  Breakfast  Food  Company  depends  on 
the  belief  by  the  trading  public  that  said  product 
is  still  made  at  the  original  Pettijohn  Mill  in  Minne- 
sota, defendant  trespasses  on  the  same.  It  may  be 
that  the  rolled  w^heat  produced  at  complainant's 
mills  at  Akron,  Ohio,  for  instance,  is  just  as  good 
as,  or  even  better  than,  that  made  by  William  A. 
Pettijohn  and  his  successors  at  the  original  Petti- 
john Mill  in  Minneapolis.  But  the  product  of  the 
mill  at  Akron,  Ohio,  is  not  the  product  of  the  Petti- 
john Mill  at  Minneapolis.  It  is  not  the  'Pettijohn 
California  Breakfast  Food,'  as  understood  in  the 
trade  up  to  the  time  w^hen  the  good  will  of  the  Min- 
neapolis mill  w^as  purchased  by  complainant.  A 
court  of  chancery  cannot  preserve  for  complainant 
the  benefit  of  an  impression  on  the  trading  public 
which  no  longer  has  any  basis  of  fact.  I  cannot 
declare  a  right  in  complainant  to  have  people  con- 
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Breakfast  Food'  now  marketed  by  it  is  made  at  a 
Minneapohs  mill.  The  injunction  is  dissolved,  and, 
in  view  of  this  ruling  and  of  the  circumstances  of 
the  case,  the  contempt  proceedings  may  be  dis- 
missed." 

W.  A.  Gaines  &  Co.  v.  Turner  Liquor  Co.,  204  Fed., 
553,  556  ("C.  C.  A. "-6),  Knappen,  Cir.  J.: 

"It  is  urged  that  if  it  be  conceded  that  complain- 
ant has  a  valid  trade-mark,  and  that  defendant  has 
infringed  it,  yet  complainant  has  itself  been  guilty 
of  misleading  representations  in  the  business  use 
of  its  trade-mark,  and,  therefore,  is  not  in  a  position 
to  obtain  relief  from  a  court  of  equity,  as  coming 
into  court  with  unclean  hands.  The  misleading 
representations  relied  on  are:  ***  (e). — That 
certain  of  complainant's  labels  bore  the  statement 
that  the  whiskey  was  manufactured, — 
''  'in  the  sour  mash  fire  copper  way,  being  singled 
and  doubled  in  copper  stills  over  open  wood  fires.' 

"As  to  misrepresentation  (e)  :  The  terms  'sing- 
led' and  'doubled'  refer  to  the  first  and  second  boil- 
ings. It  is  established  that  the  first  boiling  is  done 
by  steam,  and  that  the  second  boiling  is  done  over 
a  wood  fire,  not  open,  but  in  a  closed  furnace.  We 
cannot  say  that  this  is  an  immaterial  misrepresenta- 
tion. While  whiskey  singled  and  doubled  over  open 
wood  fires  may  not  be  superior  to  that  obtained  by 
the  process  employed  by  complainant,  the  record 
indicates  that  many  users  of  whiskey  think  that 
the  open  fire  process  is  superior,  and  so  might  well 
be  misled  and  deceived  by  this  misrepresentation. 
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''Taking  the  whole  case  together,  we  are  im- 
pressed that  ^'^^  the  case  is  thus  brought  within 
the  rule  of  'unclean  hands.'  VVe  are  not  satisfied 
that  complainant  had  discontinued  all  the  mislead- 
ing representations,  and  the  decree  of  the  circuit 
court  must  therefore  be  affirmed.  '''** 

''On  petition  for  rehearing. — In  the  opinion  filed 
March  7th,  last,  it  is  said  (speaking  of  the  repre- 
sentation that  complainant's  whiskey  was  'singled 
and  doubled  in  copper  stills  over  open  wood  fires') 
that: 

"  'The  record  indicates  that  many  users  of  whisk- 
ey think  that  the  open  fire  process  is  superior,  and 
might  well  be  misled  and  deceived  by  this  misrepre- 
sentation.' 

"A  reference  to  the  record  now  made  fails  to 
disclose  such  evidence  and  the  statement  in  that 
regard  is  apparantly  an  error.  This  mistake  does 
not,  however,  justify  a  rehearing,  because,  first, 
the  representation  in  question  was  not  the  only  re- 
spect in  which  complainant  was  held  to  offend;  and, 
second,  in  the  absence  of  evidence  to  the  contrary 
(and  we  find  no  such  evidence),  it  is  to  be  presumed, 
from  the  fact  that  the  representation  was  made, 
that  a  portion  at  least  of  the  public  was  expected  to 
regard  it  as  material,  and,  if  so,  we  cannot  say, 
upon  this  record,  that  it  was  immaterial." 

c— PARALLEL  CASES. 

Clothzvorthy  v.  Schepp,  42  Fed.,  62,  63,   (Lacombe, 

J-): 

"The  complainant  himself  is  engaged  in  deceiv- 
ing the  very  public  whom  he  claims  to  protect  from 
the  deception  of  others.     He  calls  his  preparation 
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*Fruit'  Puddine.  In  nine  different  places  on  his  pack- 
age this  word  'Fruit'  is  repeated,  as  descriptive  of 
the  article,  and  a  dish  of  fruit  (pears,  grapes,  etc.) 
is  most  prominently  depicted  on  one  face  of  each 
package.  His  packages  plainly  suggest  that  fruit 
of  some  kind  enters  in  some  shape  into  his  com- 
pound. A  chemical  analysis  produced  by  the  de-^ 
fendants,  the  substantial  accuracy  of  which  is  not 
disputed,  discloses  the  fact  that  his  Tuddine'  is 
composed  exclusively  of  corn  starch,  a  small  amount 
of  saccharine  matter,  and  a  flavoring  extract,  with 
a  little  carmine  added  to  give  it  color;  it  contains 
no  fruit  in  any  form.  Under  these  circumstances, 
complainant's  rights  are  not  sufficiently  clear  to 
warrant  the  granting  of  a  preliminary  injunction. 
Fe fridge  v.  Wells,  4  Abb.  Pr.,  144,  approved  in 
Medicine  Co.  v.  Wood,  108  U.  S.,  218;  2  Sup.  Ct 
Rep.,  436." 

In  Leach  v.  Scharff,  188  Fed.,  446,  447,  plaintiff  called 
its  remedy  for  coughs,  colds,  etc.,  "Oil  of  Pine,"  and  the 
suit  was  to  enjoin  infringement  of  the  name  and  unfair 
competition.     (Kohlsaat,  Circuit  Judge) : 

"It  appears  from  the  record  that  there  is  such  an 
article  as  oil  of  pine,  that  complainant's  article  has 
no  appreciable  amount  of  any  oil  of  pine  in  it,  and 
that  it  is  mainly  liquified  resin.  '^**  While  complain- 
ant's use  of  the  name  is  undoubtedly  original  and 
fanciful  as  applied  to  his  compound,  it  yet  describes 
an  actual  pharmaceutical  article  of  trade,  and  is 
therefore  descriptive.  I'his  being  so,  complainant 
confronts  the  dilemma  either  of  perpetrating  a 
fraud  on  the  public  by  claiming  the  presence  of  any 
r'-'X  of  pine  as  an  ingredient  on  the  one  hand,  or,  on 
the  other  hand,  of  claiming  a  trade-mark  in  the 
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mere  proper  pharmaceutical  designation  of  the  drug 
or  compound  he  seeks  to  protect.  In  either  case,  a 
court  of  equity  is  not  open  to  him,  nor  is  it  to  his 
administratrix,  and  the  suit  must  be  cHsmissed  for 
want  of  equity.  The  infringement  complained  of  is 
plain  and  palpable  and  does  not  commend  itself  to 
the  court.  Under  the  facts  of  the  case,  as  now  pre- 
sented, the  court  can  grant  no  relief.'' 

The  "Syrup  of  Figs"  cases  are  so  closely  analogous 
to  the  case  at  bar,  that  (except  for  the  fact  that  the  de- 
fendants in  those  cases  were  unquestionably  guilty  of 
unfair  competition)  they  furnish  almost  exact  parallels, 
and  so  justify  a  more  extended  reference  to  them.  The 
plaintiff  in  this  case  is  guilty  of  the  same  sort  of  fraud 
and  misrepresentation  exactly  as  deprived  the  plaintiff 
in  those  cases  of  all  relief. 

California  Fig  Syrup  Co.  v.  Pittnani,  et.  al.,  66  Fed., 
750,  (Colt,  Circuit  Judge) : 

''The  plaintiff  claims  a  trade-mark  in  the  words 
'Syrup  of  Figs,'  or  'Fig  Syrup,'  and  seeks  to  enjoin 
their  use  by  the  defendants.  ^^^  If  this  preparation 
is  in  fact  a  syrup  of  figs,  the  words  are  clearly  de- 
scriptive and  not  the  proper  subject  of  a  trade- 
mark. Upon  this  point  the  contention  of  the  plaint- 
iff is  that  its  preparation  is  not  a  syrup  of  figs,  since 
it  contains  only  a  very  small  percentage  of  the  juice 
of  the  fig;  that  the  laxative  ingredient  is  senna; 
that  while  the  fig  in  the  form  of  fruit  may  have 
laxative  properties  arising  from  the  seeds  and  skin, 
the  fig  in  the  form  of  a  syrup  is  no  more  laxative 
than  any  other  fruit  syrup;  that  it  follows  from 
these  facts  that  these  words,  as  applied  to  this  com- 
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pound,  are  not  descriptive  but  purely  fanciful,  and 
therefore  constitute  a  valid  trade-mark.  The  evi- 
dence shows  that  the  compound  is  not  a  syrup  of 
figs.  It  might  more  properly  be  termed  a  'syrup 
of  senna'  if  the  words  were  intended  to  be  descrip- 
tive of  the  article.  But,  assuming  this  is  not  a  syrup 
of  figs,  we  are  met  with  the  inquiry  whether  these 
words,  as  applied  to  this  preparation,  are  not  de- 
ceptive. The  label  on  every  bottle  reads  as  follows : 
'Syrup  of  Figs.  The  California  Liquid  Fruit  Rem- 
edy. Gentle  and  Effective.'  On  the  sides  of  each 
bottle  are  blown  the  words  'Syrup  of  Figs,'  and 
on  the  back  the  words  'California  Fig  Sryup  Co., 
San  Francisco,  California.'  On  the  face  of  every 
package  is  a  picture  of  a  branch  of  a  fig  tree,  with 
the  hanging  fruit,  surrounded  with  the  words, 
'Cahfornia  Fig  Syrup,  San  Francisco,  California  f 
and,  beneath  this,  the  words :  "Syrup  of  Figs"  pre- 
sents in  the  most  elegant  form  the  laxative  and 
nutritious  juice  of  the  figs  of  California.'  '''** 

"The  popularity  of  this  medicine  arises  from  the 
belief  in  the  mind  of  the  ordinary  purchaser  that 
he  is  buying  a  laxative  compound,  the  essential  in- 
gredient of  which  is  the  California  fig,  whereas, 
in  fact,  he  is  buying  a  medicine  the  active  property 
of  which  is  senna.  The  ethical  principle  on  which 
the  law  of  trade-marks  is  based  will  not  permit  of 
any  such  deception.  It  may  be  true,  as  a  scientific 
fact  known  to  physicians  and  pharmacists,  that  the 
syrup  of  figs  has  no  laxative  property;  but  this  is 
not  the  belief  of  the  general  public.  They  purchase 
this  preparation  on  the  faith  that  it  is  a  laxative 
compound  made  from  the  fruit  of  the  hg,  which  is 
false.  This  is  not  an  immaterial  representation  the 
eff'ect  of  which  is  harmless,  but  it  is  a  representation 
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which  goes  to  the  very  essence  of  the  plaintiff^s 
right  to  a  trade-mark  in  these  words.  The  cases  are 
numerous  where  the  courts  have  refused  to  grant 
rehef  under  these  circumstances." 

The  Court  then  quoted  at  length  from  Leather  Cloth 
Co.  V.  American  Leather  Cloth  Co.,  supra;  Medicine  Co. 
V.  Wood,  supra;  Clotheworthy  v.  Schepp,  supra;  Connell 
V.  Reed,  supra;  Siegert  v.  Abbott,  supra;  Krauss  v.  Jos. 
R.  Peeples'  Sons  Co.,  supra;  and  Prince  Mfg.  Co.  v. 
Prince  s  Metallic  Paint  Co.,  supra,  after  which  is  pro- 
ceeded : 

"In  Alden  v.  Cross,  25  Mo.  App.,  123,  128,  130, 
a  trade-mark  was  claimed  in  the  words  'Fruit  Vine- 
gar.'    In  that  case  the  court  says: 

"  'The  vinegar  thus  branded  was  not  manufactur- 
ed out  of  fruit,  in  the  plain,  ordinary,  usual  sense 
of  that  term,  but  out  of  low  wines  distilled  from 
cereals,  and  fruit  enters  into  its  composition  only 
to  a  very  insignificant  extent.  *'^*  It  would  be  a 
novel  application  of  the  rule  governing  the  subject 
of  trade-marks  if  one  who  manufactures  vinegar 
out  of  cereals  could  appropriate  for  the  article  thus 
manufactured  the  word  "Fruit"  and  thereby  ex- 
clude another  from  using  the  word  as  descriptive 
of  an  article  which  is,  in  point  of  fact,  manufactur- 
ed out  of  fruit.  '''''^  But  whether  the  word  "Fruit," 
in  this  connection,  is  purely  indicative  of  the  char- 
acter or  quality  of  the  article  or  not,  the  plaintiffs 
exclusive  claim  to  it  must  fail  on  the  further  ground 
that  the  use  of  the  w^ord,  in  that  connection,  is 
clearly  deceptive.'  '^^"^^^ 

'In  Seabury  v.  Grosvenor,  14  Blatchf,  262,  263, 
Fed.  Cas.  No.  12,576,  the  word  'Capcine'  was  sought 
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to  be  appropriated  as  a  trade-mark.  In  that  case 
Mr.  Justice  Blatchford  says: 

"  'A  registered  trade-mark  is  claimed  in  the  word 
''Capcine."  Courts  of  equity  refuse  to  interfere 
in  behalf  of  persons  who  claim  property  in  a  trade- 
*mark,  acquired  by  advertising  their  wares  under 
such  representations  as  those  above  cited,  if  they  are 
false.  It  is  shown  that  there  is  no  such  article  as 
''Capcine"  known  in  chemistry  or  medicine  or  other- 
wise. The  authorities  are  clear  that,  in  a  case  of 
this  descripiion,  a  plaintiff  loses  his  right  to  claim 
the  assistance  of  a  court  of  equity.'  "^^"^   . 

*'In  Manufacturing  Co.  v.  Beeshore,  8  C.  C.  A., 
215;  59  Fed.,  572,  574,  a  trade-mark  was  claimed 
in  the  words  'One  Night  Cough  Cure.'  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  Shiras 
says: 

''  'In  the  present  case  the  so-called  trade-mark 
"One  Night  Cough  Cure"  asserts  a  manifest  false- 
hood or  physiological  impossibility.  A  cough  or 
cold,  so  far  seated  as  to  require  medical  treatment, 
cannot  be  cured  in  a  single  night,  and  a  pretense  to 
the  contrary  is  obviously  an  imposition  on  the  ig- 
norant.' 

"In  Fetridge  v.  Wells,  13  How.  Pr.,  385,  390,  393, 
the  plaintiff  sold  a  soap  under  the  name  of  'Balm 
of  a  Thousand  Flowers.'  In  denying  the  plaintiff's 
right  to  the  exclusive  use  of  these  words  as  a  trade- 
mark. Judge  Duer  says: 

"  'I  am  fully  convinced  that  the  name  "Balm  of  a 
Thousand  Flowers"  was  invented,  and  is  now  used, 
to  convey  to  the  minds  of  purchasers  the  assurance 
that  the  highly  scented  liquid  to  which  the  name  is 
given  is,  in  truth,  an  extract  or  distillation  from 
flowers,  and,  therefore,  not  merely  an  innocent,  but 
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a  pleasant  and  salutary  preparation.  Not  only  is  this 
the  meaning  that  the  words  used  naturally  suggest, 
but  in  my  opinion  it  is  that  which  they  actually  and 
plainly  express,  and  were  designed  to  convey.  *** 
Let  it  not  be  said  that  it  is  of  little  consequence 
whether  this  representation  be  true  or  false.  No 
representation  can  be  more  material  than  that  of 
the  ingredients  of  a  compound  which  is  recommend- 
ed and  sold  as  a  medicine.  There  is  none  that  is 
so  likely  to  induce  confidence  in  the  application  and 
use  of  the  compound,  and  none  that,  when  false, 
will  more  probably  be  attended  with  injurious,  and 
perhaps  fatal,  consequences.' 

'In  Schmidt  v.  Brieg,  100  Cal,  672,  678;  35  Pac, 
623,  the  Supreme  Court  of  California,  in  a  case 
where  a  trade-mark  was  claimed  in  the  words  'Sar- 
saparilla  and  Iron,'  says : 

''  'We  think  the  words  ''Sarsaparilla  and  Iron" 
are  generic  terms  and  were  used  for  the  purpose  of 
indicating,  not  so  much  the  origin,  manufacture, 
or  ownership  of  the  beverage,  as  the  quality  of  the 
article  itself.  '''**  The  words  ''Sarsaparilla  and 
Iron"  describe  ingredients  well  known  to  the  pub- 
lic. ^'^^  But  it  is  claimed  by  respondents  (plaintiff 
below)  that  the  words  "Sarsaparilla  and  Iron"  do 
not,  in  fact,  indicate  the  character,  kind,  or  quality 
of  their  beverage;  that  it  is  not  a  composition  of 
sarsaparilla  and  iron,  but  a  solution  of  various  sub- 
stances; that  it  contains  only  a  small  quantity  of 
sarsaparilla,  and  a  small  quantity  of  iron,  and  the 
name  was  given  to  the  beverage  only  as  a  name 
by  which  it  might  be  known,  without  in  any  way  be- 
ing descriptive;  but  it  is  sufficient  to  say  in  answer 
to  this  claim  that  the  name  given  to  the  article  is 
either  generic,  or  it  is  of  such  a  character  that  it 
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can  as  well  be  applied  to  defendant's  beverage  as  to 
the  plaintiffs/ 

'In  Phalon  v.  Wright,  5  Philadelphia,  464,  467, 
the  subject  of  the  trade-mark  was  'Extract  of 
Night-Blooming  Cereus.'  In  that  case  the  court 
says  : 

''  'They  (the  plaintiffs)  admit  that  the  name  is  a 
deception,  as  far  as  it  is  used  to  indicate  the  real 
character  of  the  compound;  that  the  perfume  is  not 
an  extract  from  the  flower,  and  that  the  trade- 
mark is,  in  that  respect,  a  pure  invention.  The 
"Night-Blooming  Cereus,"  however,  exists.  There 
'is  a  flower  well  known  by  that  name,  which,  when 
introduced  to  the  public  notice,  excited  much  at- 
tention. An  extract  may  be  made  from  that  flower ; 
any  perfumer  has  the  right  to  make  such  an  extract 
iand  to  call  it  what  it  is,  by  the  name  of  the  flower.' 

This  case  was  affirmed  by  the  Circuit  Court  of  Ap- 
peals for  the  First  Circuit,  69  Fed.,  740,  the  court  say- 
ing: 

"We  agree  with  the  reasoning  and  the  conclu- 
sions of  the  Circuit  Court  in  this  cause.  ***  It  is 
sufficient  to  refer  to  Medicine  Co.  v.  Wood,  108 
U.  S.,  218;  2  Sup.  Ct.  Rep.,  436,  and  to  the  imder- 
lying  principles  of  Church  v.  Proctor,  13  C.  C.  A., 
426;  66  Fed.,  240,  decided  by  this  court  February 
2,  1895,  as  supporting  the  line  of  reasoning  found 
in  that  opinion.  The  decree  of  the  circuit  court  is 
affirmed." 

Church  V.  Proctor,  66  Fed.,  240,  244  ("C.  C.  A."-l) : 

"The  defense  of  public  policy  does  not  proceed 

so  much  upon  the  idea  of  relief  to  the  defendant  as 

protection  to  the  public,  by  withholding  legal  rem- 
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edy  from  a  party  contemplating  or  practicing  im- 
position. ^'^^  The  wholesome  and  salutary  maxim 
'Ex  turpa  causa  non  oritur  actio'  has  been  so  far 
enlarged  that  it  may  now  be  said  that  the  law  will 
not  afford  a  remedy  to  a  wrong  doer  in  a  scheme 
to  deceive  and  defraud  the  public,  and  this  modern 
doctrine  does  not  depend  upon  the  consideration 
of  the  innocence,  or  lack  of  innocence,  of  the  party 
who  seeks  to  interpose  the  objection.  It  becomes 
a  defense,  and  may  be  interposed,  whenever  the 
fraud  is  discovered.  '^'''^  Humanity  is  entitled  to 
know  what  it  buys  and  consumes.  Government  is 
instituted  and  maintained,  and  law  is  administered, 
for  the  protection  of  the  people;  and  justice,  influ- 
enced by  enlightened  public  policy  and  controlled 
by  legal  principles,  requires  that  contracts  shall  not 
be  upheld  and  enforced  for  the  benefit  of  a  wrong 
dDcr,  where  the  subject-matter  thereof  is  designed 
to  be  used  in  furtherance  of  a  business  enterprise 
which  contemplates  imposition  upon  the  general 
public  through  false,  misleading  and  deceptive 
brands  and  labels,  placed  upon  sealed  packages  of 
food  products  in  a  manner  calculated  to  deceive,  and 
forward  the  sale  of  such  articles  for  what  they  are 
not." 

California  Fig  Syrup  Co.  v.  Stearns,  67  Fed.,  1009: 
"This  is  a  bill  in  equity  seeking  to  restrain  the 
use  by  the  defendant  of  the  words  'Fig  Syrup,' 
which,  it  is  claimed,  is  an  invasion  of  the  rights  of 
the  complainant,  who  is  engaged  in  the  manufacture 
and  sale  of  a  preparation  which  it  denominates 
*Syrup  of  Figs.  The  California  Liquid  Fruit  Rem- 
edy.    Gentle  and  Effective.'  *'^* 

''The  pith  of  the  grievance  alleged  is  the  use  by 
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defendant  on  its  bottles  and  packages  of  the  name 
Tig  Syrup/  or  'Laxative  Fig  Syrup,'  which,  it  is 
claimed,  is  but  a  colorable  imitation  of  the  name 
*Syrup  of  Figs'  given  to  complainant's  manufacture,  d 
and  which  the  latter  claims  has  become  the  trade 
name  of  its  preparation.  The  two  questions  there- 
fore are:  (1)  Are  the  words  'Syrup  of  Figs,'  or 
*Fig  Syrup,'  a  valid  trade-mark?  (2)  If  they  are 
a  valid  trade-mark,  has  the  complainant,  by  mis- 
representation and  deceit,  lost  its  right  to  protec- 
tion for  such  trade-mark?  More  briefly  yet,  the 
questions  may  be  stated  thus,  as  well  said  upon  the 
argument,  and  as  pleaded  in  the  answer  of  the  de- 
fendant: (1)  Are  the  words  'Syrup  of  Figs,'  or 
'Fig  Syrup,'  a  descriptive  name?  and  (2)  are  they, 
under  the  proof,  deceptive? 

"1. — It  is  well  settled  that  words  'which  are 
memely  descriptive  of  the  character,  qualities,  or 
composition  of  an  article'  cannot  be  monopolized  as 
a  trade-mark.  Chemical  Co.  v.  Meyer,  139  U.  S., 
540;  11  Sup.  Ct.,  625;  Corbin  v.  Gould,  133  U.  S., 
308;  10  Sup.  Ct.,  312;  Goodyear  s  India-Riibber 
Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S., 
598;  9  Sup.  Ct.,  166;  Caswell  v.  Davis,  58  N.  Y.,  { 
223;  Canal  Co.  v.  Clark,  13  Wall.,  311.  In  Canal 
Co.  V.  Clark,  sttpra,  the  court  lays  down  two  nega- 
tive essentials  of  a  valid  trade-mark,  and  it  is  there 
stated : 

"  'No  one  can  claim  protection  for  the  exclusive 
use  of  a  trade-mark  or  trade  name  which  would 
practically  give  him  a  monopoly  in  the  sale  of  any 
'goods  other  than  those  produced  or  made  by  him- 
self. If  he  could,  the  public  would  be  injured  rather 
than  protected,  for  competition  would  be  destroyed.' 

"So,  too,  no  one  has  a  right  to  appropriate  a  sign 
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or  a  symbol  which,  from  the  nature  of  the  fact  it 
is  used  to  signify,  others  may  employ  with  equal 
truth,  and,  therefore,  have  an  equal  right  to  employ 
for  the  same  purpose.  If,  therefore,  the  words 
'Syrup  of  Figs,'  or  'Fig  Syrup,'  are  truly  descrip- 
tive of  the  manufacture  of  both  complainant  and 
defendant,  they  cannot  be  sustained  as  a  valid  trade- 
mark, for  it  is  not  claimed,  of  course,  that  com- 
plainant has  the  exclusive  right  to  make  syrup  from 
figs.  The  word  'syrup,'  which  is  claimed  as  an 
essential  part  of  the  alleged  trade-mark,  is  defined- 
by  Webster,  as,  'a  thick  and  viscid  liquid,  made 
from  the  juice  of  fruits,  herbs,  etc.,  boiled  with 
sugar.'  The  Standard  Dictionary  defines  'syrup,' 
generally,  as  'a  thick,  sweet  liquid,'  and,  specifically, 
as  'a  saturated  solution  of  sugar  in  water,  often 
combined  with  some  medicinal  substance,  or  flavor- 
ed, as  with  the  juice  of  fruits,  for  use  in  confec- 
tions, cookery,  or  the  preparation  of  beverages,'  and 
adds,  'Syrups  are  commonly  named  from  their 
source  of  flavoring,'  It  is  evident  from  these  def- 
initions that  they  afford  a  wide  range  of  manufac- 
ture, and  that  the  word  'syrup'  is  necessarily  quali- 
fied by  that  of  the  substance,  or  one  or  more  of  the 
substances,  which  distinguish  it  to  the  taste  or  in 
its  medicinal  property.  The  use  of  the  word  'syrup' 
thus  characterized  is  evidenced  by  the  large  number 
of  commercial  syrups,  each  of  which  is  named  from 
that  ingredient  which  gives  it  flavor  or  character. 
Similar  instances  of  its  use  and  connection  with 
other  ingredients  from  which  the  particular  com- 
pound is  named  are  rhubarb,  maple,  lemon,  and 
other  familiar  preparations  employed  in  cookery, 
medicine,  and  for  other  purposes.  That  the  term 
'Fig  Syrup'  is  descriptive,  is  also  apparent  from  the 
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testimony  of  the  complainant's  witnesses,  Pinniger, 
Underbill,  and  others,  who  substantially  admit  that 
it  is  intended  to  describe  one  of  the  constituents  of 
the  preparation.  This  appears  also  from  the  fact 
that  on  the  bottle  the  article  is  termed  a  'Fruit 
Remedy,'  which  is  an  unmistakable  reference  to 
the  only  fruit  mentioned  in  the  name  of  the  com- 
plainant's compound.  The  well  understood  import 
of  such  names  as  'Maple  Syrup,'  or  the  ordinary 
medicinal  syrups,  is  that  the  prefix  denominates  the 
general  term,  points  to  the  composition  of  the  arti- 
cle, and  indicates  its  principal  or  dominating  ingre- 
dient which  either  gives  it  flavor  or  medicinal  qual- 
ities. This  nomenclature,  so  well  known  in  phar- 
macy, if  applied  to  complainant's  preparation,  can, 
therefore,  have  but  one  meaning,  and  necessarily 
affirms  that  the  base  or  essential  principle  of  the 
article  is  figs.  If  the  right  to  use  the  word  'Syrup 
of  Figs'  or  'Fig  Syrup,'  is  exclusive  in  the  com- 
plainant, other  persons  cannot  engage  in  making 
or  selling  such  syrup,  notwithstanding  the  fact  that 
either  of  these  names  might  with  equal  truth  be 
employed  by  others  whose  manufactures  may  even 
excel  complainant's  in  quality.  If  this  be  true,  the 
public  would  be  injured,  for  competition  would  be 
destroyed  and  the  c[uality  of  the  article  debased. 
It  would  also  result  that  any  other  syrup  with  any 
basal  constituent,  flavoring  or  medicinal,  would 
come  within  the  monopoly  of  the  first  appropriator 
of  its  name.  This  cannot  be  maintained.  The 
names  'Fig  Syrup,'  and  'Syrup  of  Fig^/  are  not 
designed  to  indicate  per  se  the  owner  or  producer 
of  the  preparation  and  distinguish  it  from  like  arti- 
cles made  by  others,  but  were  intended,  and  serve 
to  indicate,  even  if  truthfully  used,  its  quality  and 
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composition,  and  fail  to  distinguish  it  from  like 
articles  made  by  others  and  cannot  be  sustained  as 
a  valid  trade  name.  Chemical  Co.  v.  Meyer,  139 
U.  S.,  540;  11  Sup.  Ct.,  625;  Mill  Co.  v.  Alcorn, 
150  U.  S.,  460;  14  Sup.  Ct.,  151 ;  Goodyear  s  India- 
Rubber  Mfg.  Co.  v.  Goodyear  Rubber  Company, 
128  U.  S.,  598;  9  Sup.  Ct.,"'l66;  Caswell  v.  Davis, 
58  N.  Y.,  230;  Gilman  v.  Hunnezvell,  122  Mass., 
148. 

"2.  Is  the  name  'Syrup  of  Figs,'  as  used  by  com- 
plainant, deceptive?  ***  The  testimony  of  Queen, 
who  originated  this  compound,  relative  to  its  compo- 
sition, is  as  follows : 

"  'The  juice  of  the  fig  enters  into  the  combination, 
or,  rather,  so  much  of  the  soluble  part,  or  so  much 
as  we  can  obtain  of  the  soluble  part,  of  the  figs, 
enters  into  the  combination  by  our  method  of  treat- 
ing the  same  in  a  largely  diluted  liquid  form.  Q. 
Then,  when  you  state  that  you  use  a  hundred  pounds 
of  figs  to  one  thousand  gallons  of  the  mixture,  you 
mean,  I  presume,  the  soluble  portion  produced  from 
the  one  hundred  pounds  of  figs?  A.  Yes,  sir.  Q. 
You  don't  mean  to  say  that  you  utilize  the  entire 
one  hundred  pounds?  A.  No,  sir,  we  get  rid  of 
the  seed  and  rind,  and  possibly  of  some  of  the  pulpy 
matter.  Q.  So  that  the  mixture  of  one  thousand 
gallons  would  have  but  one  gallon  of  this  substance 
from  the  fig?  A.  Yes,  sir,  I  say  one;  it  might  pos- 
sibly be  two,  but  I  don't  think  it  would  amount  to 
more  than  that.  Q.  Might  possibly  be  less  than 
one  gallon?  A.  Possibly,  if  the  fig  happens  to  be 
very  dry  and  hard,  and  more  of  the  seeds  and  less 
of  the  soluble  matter  than  usual.' 

''He  further  says :  'I  have  made  experiments  at 
different  times,  so  as  to  form  some  intelligent  opin- 
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ion  as  to  the  quantity  of  the  soluble  part  of  the  fig 
obtained,  but  we  consider  that  quantity  of  figs  in 
the  combination  as  unimportant,  and  consequently 
do  not  endeavor  to  get  the  exact  amount  every 
time,'  and  that  if  he  was  'to  make  it  exactly  the 
same,  without  putting  in  any  fig  juice,'  it  would  still 
have  the  same  purpose,  efTect,  and  flavor,  and  be  of 
the  same  color  and  appearance  and  be  just  as  good 
a  medicine,  without  as  with  the  figs.  '''** 

''It  is  apparent  from  these  facts  that  if  the  equi- 
ties of  the  parties  are  dependent  upon  the  quantity 
of  fig  juice  which  enters  into  their  respective  pre- 
parations, they  largely  preponderate  in  favor  of 
the  defendant.  It  is  equally  apparent  that  com- 
plainant makes  and  sells  its  wares  to  the  public  un- 
der the  representation  that  the  active  and  controll- 
ing ingredient  is  derived  from  the  fig,  while  in  fact, 
under  its  own  proof,  the  juice  of  that  fruit  has  no 
medicinal  value,  and  is  lacking  in  the  potency  re- 
quired for  a  laxative.  The  main  objects  sought  to 
be  secured  by  the  protection  of  trade-marks  are  the 
protection  of  the  public  against  the  purchase  of  in- 
ferior articles  in  the  belief  that  they  are  a  product 
or  manufacture  of  a  maker  or  dealer  in  whom  they 
repose  confidence  and  whose  goods  alone  they  de- 
sire to  purchase;  and,  second,  to  secure  to  the  per- 
son who  has  first  adopted  and  used  a  particular 
trade  name,  under  which  he  has  sold  his  wares,  the 
profit  he  might  make  by  the  sale  of  the  goods  for 
which  his  skill  and  integrity  have  obtained  a  repu- 
tation. Mfg.  Co.  V.  Trainor,  101  U.  S.,  51.  It  is  a 
condition,  however,  of  equitable  relief  to  one  who 
applies  for  the  protection  of  his  trade-mark,  that 
the  complainant  should  come  into  court  with  clean 
hands.     The  case  of  Leather  Cloth  Company  v. 
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American  Leather  Cloth  Co.,  11  H.  L.  Cas.,  523, 
states  the  principle  upon  which  such  reHef  is  ad- 
ministered, as  follows: 

"  'When  the  ow^ner  of  a  trade-mark  applies  for  an 
injunction  to  restrain  the  defendant  from  injuring 
his  property  by  making  false  representations  to  the 
public,  It  is  essential  that  the  plaintiff  should  not, 
in  his  trade-mark,  or  in  the  business  connected 
with  it,  be  himself  guilty  of  any  false  or  mislead- 
ing representations;  for  if  the  plaintiff  himself 
makes  false  statements  in  connection  with  the  prop- 
erty he  seeks  to  protect,  he  loses,  and  very  justly, 
his  right  to  claim  the  assistance  of  a  court  of  equity. 
Again,  where  a  symbol  or  label  claimed  as  a  trade- 
mark is  so  constructed  or  worded  as  to  make  or 
contain  a  distinct  assertion  which  is  false,  I  think 
no  property  can  be  claimed  in  it ;  or,  in  other  words, 
the  right  to  the  exclusive  use  of  it  cannot  be  main- 
tained.' 

"This  case  is  freely  quoted  and  approved  in  the 
case  of  Medicine  Co.  v.  Wood,  108  U.  S.,  218;  2 
Sup.  Ct.,  436.  The  same  doctrine  is  tersely  put  in 
the  quotation  in  the  last  mentioned  case  from  Fet- 
ridge  v.  Wells,  4  Abb.  Pr.,  144: 

"  'Those  who  come  into  a  court  of  equity  seeking 
equity  must  come  with  pure  hands  and  a  pure  con- 
science. If  they  claim  relief  against  the  frauds  of 
others,  they  must  themselves  be  free  from  the  im- 
putation. If  the  sales  made  by  the  plaintiff  and  his 
firm  are  effected,  or  sought  to  be,  by  misrepresenta- 
tion and  falsehood,  they  cannot  be  listened  to  when 
they  complain  that,  by  the  fraudulent  rivalry  of 
others,  their  own  fraudulent  profits  are  diminished. 
An  exclusive  privilege  for  deceiving  the  public  is 
assuredly  not  one  that  a  court  of  equity  can  be  re- 
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quired  to  aid  or  sanction.     To  do  so  would  be  to 
forfeit  its  name  and  character.' 

"The  doctrine  of  these  cases  is  of  special  appli- 
cation to  the  position  of  complainant.  "^^"^"^  Queen, 
whose  testimony  has  also  been  referred  to,  in  ex- 
plaining the  reason  for  the  name  given  to  com- 
plainant's compound,  admits  that  in  its  selection 
'probably  the  wish  to  have  the  benefit  of  the  popular 
impression  that  figs  are  laxative  in  large  quantities, 
knowing  that  at  the  same  time  we  can  use  the  name 
in  a  fanciful  sense  because  of  the  fact  that  figs  do 
not  act  as  a  laxative  in  medicinal  doses,  might  have 
influenced  me.'  To  the  same  effect  as  to  the  pop- 
ular impression  created  by  the  name  is  the  testi- 
mony of  Redington,  Pinniger,  Hummel,  Love,  and 
Fitch,  who  are  each  called  by  complainant.  There 
can  be  do  doubt,  therefore,  either  that  the  com- 
plainant's preparation  is  not  in  fact  compounded 
of  the  juice  of  the  fig,  but  its  principle  is  senna, 
or  that  its  name  was  adopted,  and  is  used,  for  the 
purpose  of  trading  upon  the  popular  fallacy  that 
the  juice  of  the  fig  in  medicinal  doses  is  an  effectual 
remedy  for  constipation, — an  impression  which  is 
admitted  to  be  without  foundation, — or  that  the 
ordinary  purchaser  buys  the  compound  as  and  for 
the  fruit  remedy  which  it  is  advertised  and  assert- 
ed to  be.  The  law  applicable  to  this  state  of  facts 
is  as  clear  as  their  purpose  and  effect.  It  will  not 
lend  its  aid  to  foster  the  delusion  of  the  public  or 
countenance  the  deceit.  The  authorities  on  this 
point  are  harmonious.  *'''*  The  relief  prayed  for  by 
complainant  is  in  truth  the  privilege  of  selling  its 
preparation  of  senna  under  the  name  of  'Fig  Syrup.' 
Whatever  the  virtues  or  popularity  of  the  com- 
plainant's specific,  there  is  no  ground  on  which  such 
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relief  can  be  granted.  **'^  The  bill  of  complaint  is 
dismissed  with  costs." 

In  affirming- this  case  (73  Fed.,  814,  816;  "C.  C.  A."-6) 
the  Circuit  Court  of  Appeals  for  the  6th  Circuit  said 
(Taft,  Circuit  Judge) : 

"Counsel  for  the  appellee  contends  that  the  de- 
cree of  the  court  below  must  be  sustained  on  two 
grounds:  First,  that  the  complainant  and  appel- 
lant cannot  appropriate  as  a  trade-mark  the  term 
'Syrup  of  Figs'  because  it  is  a  descriptive  term  and 
relates  to  the  composition  of  the  article  which  it  is 
used  to  designate;  and,  second,  that  the  complain- 
ant cannot  have  relief  in  a  court  of  equity,  because, 
in  using  the  name  to  designate  the  preparation 
which  it  sells,  it  is  guilty  of  a  distinct  misrepresen- 
tation to  the  public,  which  has  a  tendency  to  mis- 
lead the  public  into  buying  the  article  with  a  false 
impression  in  respect  to  its  manufacture  and  its 
composition.  '^'** 

''  'Syrup  of  Figs'  is  a  descriptive  term.  It  may 
be  that  no  one  had  ever  made  a  syrup  of  figs  at 
the  time  that  Queen  selected  the  term  to  designate 
the  preparation  which  he  put  upon  the  market.  That 
is  immaterial.  It  is  entirely  possible  to  describe 
something  by  the  use  of  common  words  which  may 
never  have  had  a  commercial  use,  or  which  may 
never  have  been  in  fact  made.  ***  It  is  manifest 
that  the  term  'Syrup  of  Figs,'  used  to  describe  a 
medicinal  preparation,  has  a  distinct  and  definite 
meaning,  namely,  a  combination  of  sugar  and  the 
juice  of  the  fig,  and  possibly  other  ingredients,  in 
which,  however,  the  medicinal  property  of  the  fig 
is  the  active  and  chief  element.    "^"^"^     The    term 
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'Syrup  of  Figs'  therefore  cannot  be  used  as  a  trade- 
mark. 

"But  it  is  well  settled  that,  even  if  the  complain- 
ant is  using  something  to  designate  its  article  which 
it  cannot  claim  to  have  the  exclusive  right  to  use  as 
a  trade-mark,  yet,  if  it  can  show  to  the  court  that 
the  defendant  is  selling  an  article  like  the  complain- 
ant's in  such  a  way  as  to  induce  the  public  to  be- 
lieve that  defendant's  article  is  the  complainant's, 
and  that  it  is  doing  this  intentionally  and  fraudu- 
lently, the  complainant  may  have  the  relief  of  a 
court  of  equity  by  injunction  to  prevent  such  pira- 
cy. Thus,  in  this  case,  even  though  'Syrup  of 
Figs'  is  such  a  descriptive  term  that  it  cannot  be 
used  as  a  trade-mark,  yet  if  the  defendant  here  put 
its  medicinal  preparation  up  in  packages  ornament- 
ed and  dressed  so  as  to  be  a  colorable  imitation  of 
the  complainant's  package,  with  the  intention  of 
misleading  the  public  into  the  purchase  of  the  de- 
fendant's article  as  the  complainant's,  then,  un- 
doubtedly, the  defendant  might  be  enjoined  from 
thus  attempting  to  palm  ofif  its  article  as  the  article 
of  complainant.  "^  *  '^ 

"In  this  case  there  is  evidence  tending  to  show 
that  the  defendant  is  attempting  to  appropriate  to 
itself  by  unfair  means  the  good  name  which  the 
preparation  of  the  complainant  has  acquired  by  ad- 
vertising and  use  among  the  public  at  large.  Wit- 
nesses who  are  retail  druggists  testified  that  the 
defendant's  agents  visited  them,  and  recommended 
the  sale  of  defendant's  article  on  the  ground  that 
the  druggist  coukl  palm  off  defendant's  article  as 
complainant's  article  upon  intending  purchasers 
who  were  not  familiar  with  complainant's  package, 
and  who  called  only  for  'Syrup  of  Figs,'  intending 
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thereby  to  purchase  the  complainant's  article.  The 
defendant  reduces  the  price  of  its  article  very  con- 
siderably in  order  to  induce  druggists  to  take  this 
course.  We  are  not  prepared  to  say,  therefore, 
that  the  complainant  might  not,  except  for  the  reas- 
on about  to  be  stated,  be  entitled  to  some  relief  by 
injunction  against  the  defendant  to  prevent  unfair 
competition. 

''2.  But  the  second  ground  presented,  and  that 
upon  which  the  court  below  rested  its  decision,  pre- 
vents the  complainant  from  having  any  relief  at  all. 
That  ground  is  that  the  complainant  has  built  up 
its  business  and  made  it  valuable  by  an  intentional 
deceipt  of  the  public.  It  has  intended  the  public  to 
understand  that  the  preparation  which  it  sells  has, 
as  an  important  medicinal  agent  in  its  composition, 
the  juice  of  California  Figs.  This  has  undoubted- 
ly led  the  public  into  the  purchase  of  the  prepara- 
tion. The  statement  is  wholly  untrue.  Just  a  sus- 
picion of  fig  juice  has  been  put  into  the  prepara- 
tion, not  for  the  purpose  of  changing  its  medicinal 
character,  or  even  its  flavor,  but  merely  to  give  a 
weak  support  to  the  statement  that  the  article  sold 
is  syrup  of  figs.  This  is  a  fraud  upon  the  public. 
It  is  true  it  may  be  a  harmless  humbug  to  palm 
off  upon  the  public  as  syrup  of  figs  what  is  syrup 
of  senna,  but  it  is  nevertheless  of  such  a  character 
that  a  court  of  equity  will  not  encourage  it  by  ex- 
tending any  relief  to  the  person  who  seeks  to  pro- 
tect a  business  which  has  grown  out  of,  and  is  de- 
pendent upon,  such  deceit.  It  is  well  settled  that 
if  a  person  wishes  a  trade-mark  to  be  protected  by  a 
court  of  equity  he  must  come  into  court  with  clean 
hands,  and  if  it  appears  that  the  trade-mark  for 
which  he  seeks  protection  is  itself  a  misrepresenta- 
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tion  to  the  public,  and  has  acquired  a  value  with 
the  public  by  fraudulent  misrepresentation  in  ad- 
vertisements, all  relief  will  be  denied  to  him.  This 
is  the  doctrine  of  the  highest  court  of  England,  and 
no  court  has  laid  it  down  with  greater  stringency 
than  the  Supreme  Court  of  the  United  States.  "^"^"^ 
The  decree  of  the  court  below  is  affirmed,  with 
costs." 

In  California  Fig  Syrup  Co.  v.  W  or  den,  95  Fed.,  132, 
flie  Circuit  Court  for  the  Northern  District  of  Cali- 
fornia concluded  that  the  complainant  was  entitled  to  an 
injunction  on  the  ground  of  unfair  competition,  and 
enjoined  the  defendant  from  selling,  or  offering  for 
sale,  a  liquid  laxative  medicine  under  the  name  of 
''Syrup  of  Figs,"  or  ''Fig  Syrup,"  or  under  any  name 
in  colorable  imitation  of  the  name  "Syrup  of  Figs." 

On  appeal  to  this  court  {Clinton  E.  Worden  Co.  v. 
California  Fig  Syrup  Co.,  102  Fed.,  334,  336  [''C.  C. 
A. "-9] )  the  decision  was  affirmed.  Circuit  Judge  Ross 
dissenting.  Circuit  Judge  Gilbert,  who  delivered  the 
opinion,  took  the  view  that  this  case  was  distinguishable 
from  California  Fig  Syrup  Company  v.  Stearns,  and 
California  Fig  Syrup  Company  v.  Putnam,  supra,  in 
respect  to  the  defense  of  unclean  hands.     He  said : 

''The  two  decisions  so  cited  from  the  First  and 
Sixth  Circuits  were  based  upon  facts  which  differ 
in  material  respects  from  the  facts  upon  which  the 
decree  was  rendered  in  the  case  at  bar.  In  those 
cases  it  was  shown  that  the  appellee's  fig  syrup  was 
offered  to  the  public  under  the  representation  that  it 
contained  the  laxative  and  nutritious  juice  of  the 
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figs  of  California,  and  the  preparation  was  desig- 
nated 'The  CaHfornia  Liquid  Fruit  Remedy,'  where- 
as, in  fact,  it  was  shown  that  there  never  had  been 
in  the  preparation  more  than  one-tenth  of  one  per 
cent,  of  the  juice  of  figs, — a  quantity  so  small  as 
to  have  no  perceptible  effect  either  medicinally  or 
by  way  of  flavor.  The  record  in  the  present  case 
shows  that,  after  the  decisions  in  those  cases  were 
rendered,  the  appellee  made  material  alterations  in 
the  representations  which  were  printed  on  the  car- 
tons and  boxes  enclosing  its  remedy,  and  in  its  new 
label  eliminated  the  representations  which  had  con- 
trolled decisions  in  the  cases  referred  to,  and  that 
in  lieu  thereof  it  set  forth  the  following  representa- 
tions : 

''  'This  excellent  remedy  presents  in  a  most  ac- 
ceptable form  the  medicinally  laxative  principles 
of  plants  known  to  act  most  beneficially,  to  cleanse 
the  system  effectually,  to  permanently  overcome 
habitual  constipation  and  the  many  ills  dependent 
on  it,  etc.  The  juice  of  figs  in  the  combination  is 
to  promote  the  pleasant  taste.  '  " 

''It  is  by  these  representations  so  offered  to  the 
public  that  the  right  of  appellee  in  the  present  case 
must  be  measured.  It  is  urged  that  there  still  re- 
mains the  false  representation  which  is  suggested 
by  the  name  of  the  preparation  which  is  thus  of- 
fered for  sale.  It  is  said  that  the  name  'Syrup  of 
Figs'  is  a  false  name;  it  declares  to  the  public  that 
the  preparation  is  composed  of  a  liquid  decoction 
of  figs;  that,  therefore,  it  is  calculated  to  deceive 
the  public.  It  is  argued  that  if  the  name  does  in 
fact  properly  designate  the  preparation,  it  is  not 
susceptible  of  appropriation  as  a  trade-mark,  and 
that,  if  it  does  not  in  fact  properly  designate  the 
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preparation,  it  is  deceptive  and  therefore  not  en- 
titled to  protection  in  a  court  of  equity.  The  first 
horn  of  the  dilemma  so  presented  may  be  disregard- 
ed. The  appellee's  medicinal  preparation  is  not  a 
syrup  of  figs.  It  is  not  made  from  figs,  and  the 
quantity  of  figs  used  in  its  preparation  is  so  small 
that  it  must  be  conceded  to  have  little,  if  any,  per- 
ceptible effect,  either  in  promoting  the  pleasant  taste 
or  otherwise.  It  is  shown,  also,  that  there  is  known 
to  the  drug  trade  no  such  preparation  as  a  syrup 
of  figs,  and  that  appellee's  grantor  was  the  first  to 
use  the  name.  We  do  not  think  the  name  'Syrup  of 
Figs'  as  applied  to  the  appellee's  preparation,  is  in 
itself  calculated  to  mislead  or  deceive  the  public 
to  any  material  extent.  Any  one  who  knows  enough 
to  take  medicine  when  he  is  ill  must  know  that  a 
liquid  medicine  to  be  taken  in  small  doses  as  a  laxa- 
tive would  be  worthless  for  the  purpose  intended 
if  it  consisted  of  nothing  more  than  a  syrup  or 
decoction  of  figs.  There  is  in  the  form  in  which 
the  medicine  is  presented,  the  purpose  for  which 
it  is  used,  and  the  size  of  the  dose  which  is  pre- 
scribed, sufficient  to  charge  him  with  notice  that 
the  medicine  contains  something  more  than  a  pre- 
paration of  figs.  And  if,  indeed,  he  be  so  ignorant 
and  uninformed  that  the  name  of  'Syrup  of  Figs' 
alone  conveys  to  him  the  impression  that  the  com- 
pound is  made  of  figs,  there  may  be  found  in  the 
carton  a  distinct  intimation  to  the  contrary.  It  is 
there  declared  that  'the  remedy  presents  in  the  most 
acceptable  form  the  medicinally  laxative  principles 
of  plants  known  to  act  beneficially,'  and  that  the 
juice  of  the  figs  in  the  combination  is  only  to  pro- 
mote the  pleasant  taste.  As  the  name  'Syrup  of  Figs' 
is  used  by  the  complainant,  it  is  a  fanciful  name  only. 
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The  equities  of  the  case  are  not  effected  either  for 
or  against  the  appellee  by  the  use  of  the  very  small 
quantity  of  figs  which  enter  into  the  preparation  of 
its  medicine." 

This  case  was  finally  carried  to  the  Supreme  Court  of 
the  United  States  ( Worden  v,  California  Fig  Syrup  Co., 
187  U.  S.,  517;  47  L.  Ed.,  282),  where  the  decisions  of 
both  this  court  and  the  circuit  court  were  reversed,  and 
the  cause  remanded  with  instructions  to  dismiss  the  bill. 
Mr.  Justice  Shiras,  in  delivering  the  opinion,  said: 

''The  courts  below  concluded,  upon  the  evidence, 
that  the  defendants  sold  a  medicinal  preparation 
named,  marked,  and  packed  in  imitation  of  the  com- 
plainant's medicine,  for  the  purpose,  and  with  the 
design  and  intent,  of  deceiving  purchasers  and  in- 
ducing them  to  buy  defendants'  preparation  instead 
of  the  complainant's.  We  see  no  reason  to  dissent 
from  that  conclusion,  and,  if  there  were  no  other 
questions  in  the  case,  we  should  be  ready  to  affirm 
the  decree,  awarding  a  perpetual  injunction  and  an 
accounting  of  the  profits  and  gains  derived  from 
such  unfair  and  dishonest  practices. 

''Another  ground,  however,  is  urged  against  the 
the  complainant's  right  to  invoke  the  aid  of  a  court 
of  equity,  in  that  the  California  Fig  Syrup  Co., 
the  complainant,  has  so  fraudulently  represented  to 
the  public  the  nature  of  its  medical  preparation  that 
it  is  not  entitled  to  equitable  relief. 

''Some  courts  have  gone  so  far  as  to  hold  that 
courts  of  equity  will  not  interfere  by  injunction  in 
controversies  between  rival  manufacturers  and 
dealers  in  so-called  quack  medicines.  ^^"^  We  find, 
however,  more  solidity  in  the  contention  on  behalf 
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of  appellants  that  when  the  owner  of  a  trade-mark 
applies  for  an  injunction  to  restrain  the  defendant 
from  injuring  his  property  by  making  false  repre- 
sentations to  the  public,  it  is  essential  that  the  plaint^ 
iff  should  not,  in  his  trade-mark,  or  in  his  adver- 
tisements and  business,  be  himself  guilty  of  any 
false  or  misleading  representations;  that  if  the 
plaintiff  makes  any  material  false  statement  in  con- 
•nection  with  the  property  he  seeks  to  protect,  he 
loses  his  right  to  claim  the  assistance  of  a  court  of 
equity;  that  where  any  symbol  or  label  claimed  as 
a  trade-mark  is  so  constructed  or  worded  as  to  make 
or  contain  a  distinct  assertion  which  is  false,  no 
property  can  be  claimed  in  it,  or,  in  other  words, 
the  right  to  the  exclusive  use  of  it  cannot  be  main- 
tained. 

''Among  the  cases  cited  to  sustain  this  conten- 
tion are  the  following:" 

The  court  then  reviewed  the  cases  exhaustively,  and 
;[U0ted  extensively  with  approval  from  those  above  re- 
ferred to,  at  the  conclusion  of  which  it  proceeded:       " 
"The  argument  for  complainant  is  that,  because 
fig  juice  or  syrup  has  no  laxative  property,  every^ 
body  ought  to  understand  that,  when  the  term  is 
used  to  designate  a  laxative  medicine,  it  must  have 
only  a  fanciful  meaning.     But  the  fact  is  admitted 
that  the  public  believe  that  fig  juice  or  syrup  has 
laxative  medicinal  properties.    It  is  to  them  that  the 
complainant  seeks  to  sell  its  preparation,  and  it  is 
with   respect  to  their  knowledge  and   impressions 
that  the  character,  whether  descriptive  or  fanciful, 
of  the  term  used  is  to  be  determined. 

"The  counsel  of  the  appellee  in  the  present  case 
do  not  contend  that  the  courts  of  the  second  and 
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sixth  circuits  were  wrong  in  denying  the  complain- 
ant any  relief  upon  the  cases  as  presented  in  those 
courts.  They  do  contend  that  those  cases  were 
argued  upon  a  wrong  theory  by  the  counsel  for 
the  complainant.  The  language  of  the  brief  in  this 
regard  is  as  follows: 

"  'Here  was  where  complainant  made  a  mistake. 
Acting  under  advice  of  able  counsel,  it  claimed  the 
name  "Syrup  of  Figs"  to  be  a  technical  trade-mark, 
when  all  that  was  necessary  to  claim  was  that  it 
constituted  a  trade  name.  Able  counsel  in  the  sec- 
ond and  sixth  circuits  pressed  injunction  suits 
against  infringers  on  the  theory  that  the  complain- 
ant had  a  trade-mark  in  the  name,  and  that  the 
statements  on  the  cartons  and  bottles  were  imma- 
terial. He  did  not  address  himself  to  vShowing  that 
the  name  "Syrup  of  Figs"  came  to  be  honestly  and 
properly  applied  to  the  product  as  largely  descrip- 
tive of  the  ingredients  of  the  medicine.  He  was 
so  afraid  of  ruining  his  case  as  a  case  of  trade- 
marks, by  showing  that  it  was  descriptive,  that  he 
did  not  prove  what  was  proved  in  the  case  now  at 
bar,  viz:  that  figs  were,  at  the  time  the  name  was 
given,  an  important  part  of  the  composition.' 

"We  are  not  much  impressed  with  the  force  of 
this  attempted  distinction.  Even  if  it  were  true 
that,  at  the  time  the  medicine  in  question  was  first 
made  and  put  upon  the  market,  the  juice  of  figs  was 
so  largely  used  as  one  of  the  ingredients  as  to  have 
w^arranted  the  adoption  of  the  name  'Syrup  of  Figs' 
as  descriptive  of  the  nature  of  the  medicine,  that 
would  be  no  justification  for  continuing  the  use  of 
the  term  after  the  manufacturers  and  vendors  of 
the  medicine  ceased  to  use  f\g  juice  as  a  material 
ingredient.     Even  if  the  term  was  honestly  applied 
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in  the  first  instance,  as  descriptive,  it  would  none 
the  less  be  deceptive  and  misleading  when,  as  is 
shown  in  the  present  case,  it  ceased  to  be  a  truthful 
statement  of  the  nature  of  the  compound.  Nor  are 
we  disposed  to  concede  that,  under  the  evidence  in 
the  present  case,  the  term  'Syrup  of  Figs,'  or  'Fig 
Syrup,'  was  properly  used  as  descriptive  of  the 
nature  of  the  medicine  when  it  was  first  made.  Then, 
as  now,  the  operative  laxative  element  was  senna, 
and  the  addition  of  the  fig  juice  was,  at  the  best, 
experimental,  and  apparently  was  intended  to  at- 
tract the  patronage  of  the  public  by  holding  out  the 
name  of  the  medicine  as  'Syrup  of  Figs.' 

"However  that  may  be,  it  is  now  admitted  that 
the  use  of  figs  was  found  to  be  deleterious,  and  that 
their  use,  as  a  substantial  or  material  ingredient, 
^was  abandoned.  "^^"^ 

''That  the  complainant  company,  years  after  it 
had  established  a  popular  demand  for  its  product, 
issued  statements  in  medical  journals  and  news- 
papers and  circulars  that  the  medical  properties  of 
their  compound  were  derived  from  senna,  does  not 
relieve  it  from  the  charge  of  deceit  and  misrepre- 
sentation to  the  public.  ***  The  company,  by  the 
use  of  the  terms  of  its  so-called  trade-mark  on  its 
bottles,  wrappers,  and  cartons  continued  to  appeal 
to  the  consumers  out  of  whose  credulity  came  the 
profits  of  their  business.  And,  indeed,  it  was  the 
imitation  by  the  defendants  of  such  false  and  mis- 
leading representations  that  led  to  the  present  suit. 

"The  bill  in  the  present  case  contains  the  follow- 
ing allegations : 

"  'Your  orator  further  states  that  this  laxative 
medical  compound  or  preparation,  made  and  put  up 
as  aforesaid  by  your  orator,  has  always  been  mark- 
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ed,  named,  and  called  by  your  orator,  "Syrup  of 
Figs,"  being  advertised  by  your  orator  under  that 
name,  the  name  ''Syrup  of  Figs,"  printed  or  other- 
wise marked  upon  every  bottle  of  this  preparation 
made  and  sold  by  your  orator, — this  name  being 
also  printed  upon  the  boxes,  packages  or  wrappers 
in  which  the  bottles  of  this  preparation  are  packed 
for  shipment  and  sale ;  that  it  has  been  the  practice 
of  your  orator  to  put  the  bottles  containing  this 
preparation  in  oblong  pasteboard  boxes  or  cartons, 
so  that  they  will  reach  the  consumer  in  that  form ; 
that  in  all  instances,  not  only  the  bottle  which  con- 
tains this  preparation,  but  the  box  or  carton  which 
contains  the  bottles  of  this  preparation,  is  marked 
with  the  words  ''Syrup  of  Figs,"  and  also  contains 
printed  matter  stating  that  this  preparation  is  a 
medical  laxative  preparation,  and  also  giving  a  gen- 
eral idea  of  its  uses  and  purposes.  ***  Your  orator 
further  states  that  it  and  its  said  predecessor  in 
interest  were  the  first  to  pack  and  dress  or  mark  a 
liquid  laxative  preparation  or  medicine  in  the  man- 
ner illustrated  by  exhibits  "A"  and  ''B," — that  is 
to  say,  in  an  oblong  rectangular  box  or  carton,  with 
statements  of  the  virtues  of  this  preparation  printed 
in  different  languages  upon  the  back  and  sides  of 
the  carton,  and  having  on  the  front  of  the  carton 
and  on  the  border,  within  which,  at  the  top,  is  a 
representation  of  a  branch  of  a  fig  tree,  bearing 
fruit  and  leaves,  surrounded  by  the  words  'Fig 
Syrup  Company,'  or  'California  Fig  Syrup  Com- 
pany,' and  below  which  appear  in  large  letters,  the 
'words  "Syrup  of  Figs."  ' 

"Upon  such  allegations  and  the  admissions  of  the 
complainant's  principal  witnesses,  some  of  which 
are  hereinbefore  quoted,  and  upon  the  entire  evi- 
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dence  in  the  case,  and  in  the  hght  of  the  authorities 
cited  by  the  counsel  of  the  respective  parties,  our 
concUisions  are  that  the  name  'Syrup  of  Figs'  does 
not,  in  fact,  properly  designate  or  describe  the  pre- 
paration made  and  sold  by  the  California  Fig  Syrup 
Company  so  as  to  be  susceptible  of  appropriation 
as  a  trade-mark,  and  that  the  marks  and  names 
used  upon  the  bottles  containing  complainant's 
preparation,  and  upon  the  cartons  and  wrappers 
containing  the  bottles,  are  so  plainly  deceptive  as  to 
deprive  the  complainant  company  of  a  right  to  a 
remedy  by  way  of  an  injunction  by  a  court  of 
equity. 

''Accordingly,  the  decree  of  the  Circuit  Court  of 
Appeals  is  reversed;  and  the  decree  of  the  Circuit 
Court  is  also  reversed,  and  the  cause  is  remanded 
to  that  court  with  directions  to  dismiss  the  bill  of 
complainant/' 
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III.  THE  EVIDENCE. 

While  the  fraud  of  which  plaintiff  is  guilty  is  perfectly 
plain  from  the  evidence,  it  will  lead  to  a  much  clearer 
understanding  of  that  fraud  to  exhibit  it  as  it  stands 
revealed  against  the  background  of  the  past. 

a.— THE   DRUGS   COCA  AND   COLA. 

The  Erythroxylon  coca  plant  is  a  shrub  of  the  East- 
ern Andes,  and  is  cultivated  extensively  in  Bolivia,  Pe- 
ru and  Ecuador,  and,  to  some  extent,  also,  in  other  parts 
of  South  America,  and  in  Central  America,  Mexico, 
India,  and  the  West  and  East  Indies,  although  relatively 
little  of  the  commercial  product  originates  outside  of 
Peru,  Bolivia  and  Ecuador.  It  is  cultivated  for  the  sake 
of  its  leaves,  which  are  the  only  part  of  the  plant  of 
which  any  use  is  made.  Cultivation  is  carried  on  on 
plantations  in  much  the  same  manner  as  coffee,  tea  and 
tobacco  are  cultivated.  The  leaves,  when  fully  grown, 
are  picked  by  hand,  dried  in  the  sun,  compressed  into 
bales,  sewn  into  rawhide,  and,  when  thoroughly  dried, 
are  ready  for  transportation.  The  dried  leaves  are  known 
commercially  and  scientifically  as  ''coca,"^  just  as  the 
dried  leaves  of  the  tea  and  tobacco  plants  are  known 
commercially  and  scientifically  as  "tea"  and  ''tobacco." 


1"COCA. — The  dried  leaves  of  a  South  American  shrub  (Erythroxy- 
lon coca)  of  the  flax  family,  used  in  medicine  as  a  tonic,  and  chewed 
by  the  native  Indians  as  a  nervine  stimulant." — FUNK  &  WAGNALLS 
NEW  STANDARD  DICTIONARY  (Funk  &  W^agnalls  Company,  New 
York  and  London,  Editions   1913  and  1916),  page  511. 

"COCA. — A  South  American  shrub  (Erythroxylon  coca);  also  its 
dried  leaves,  which  are  used  as  a  powerful  nerve  stimulant  and  yield 
cocaine."  — WEBSTER'S  NEW  INTERNATIONAL  DICTIONARY, 
{.   &   C.   Marriam   Co.,   1909),   page   426. 

"COCA.— (1)  The  dried  leaves  of  Erythroxylon  coca,  of  the  family 
of   Erythroxylaceae,   a   small    shrub   of   the   mountains    of   Peru   and 
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Bolivia,  but  cultivated  in  other  parts  of  South  America.  The  princi- 
pal source  of  the  drug  as  a  commercial  product  is  the  Province  of 
Yungas,  in  Bolivia,  where  the  bushes,  which  are  grown  on  the  sides 
oi  mountains,  yield  three  crops  a  year.  ***  It  is  a  stimulant  bearing 
some  resemblance  in  its  effects  to  tea  and  coffee,  and  has  long  been 
used  as  a  masticatory  by  the  Indians  of  South  America.  It  relieves 
feelings  of  fatigue  and  hunger,  and  the  difficulty  of  breathing  ex- 
perienced in  climbing  high  mountains.  The  habit  of  chewing  coca 
Is  an  enslaving  one.  Coca  is  used  in  medicine  as  a  tonic  and  stimu- 
lant; it  yields  the  valuable  alkaloid,  cocaine.  (2)  The  plant  itself. "^ — 
CENTURY  DICTIONARY  AND  CYCLOPEDIA  (The  Century  Com- 
pany, New  York,  1913),  Vol.  2,  page  1073. 

"COCA. — The  dried  leaves  of  a  South  American  shrub,  Erythroxy- 
lon  coca,  which  grows  from  three  to  six  feet  in  height,  and  is  culti- 
vated not  only  in  South  America,  but  in  Ceylon,  Java  and  India.  The 
lanceolate  leaves  have  a  very  pronounced  midrib,  a  faintly  aromatic 
and  bitter  taste,  and  furnish  an  important  narcotic  and  stimulant. 
Coca  has  been  in  use  from  a  very  remote  period  among  the  Indians 
o^  South  America,  and  was  extensively  cultivated  before  the  Spanish 
Conquest.  The  dried  leaves  are  chewed  with  a  little  finely  powdered 
unslaked  lime,  or  with  the  alkaline  ashes  of  the  quinoa,  or  certain 
other  plants.  An  infusion  is  also  occasionally  used.  An  habitual 
coca-chewer  takes  a  dose  about  four  times  daily.  In  soothing  effect 
it  resembles  tobacco,  but  its  influence  is  much  more  marked.  It  great- 
ly lessens  the  desire-for  ordinary  food,  and  at  the  same  time  permits 
of  much  more  sustained  exertion,  even  without  sleep.  It  affects  the 
nervous  mechanism  of  respiration  so  that  the  difficulty  of  breathing 
so  common  in  the  ascent  of  long  and  steep  slopes  at  high  elevations 
is  little  felt.  Habitually  chewed,  the  leaves  ruin  body  and  mind.  An 
infusion,  or  a  tincture  in  wine,  is  often  prescribed  by  physicians 
as  a  tonic.  About  40,000,000  pounds  of  the  leaves  are  exported  an- 
nually from  South  America.  The  chief  value  of  coca  consists  in  the 
alkaloid  cocaine.  ***  The  preparation  of  coca  found  in  the  United 
States  Pharmacopaoeia  are:  (1)  coca,  the  dried  leaves;  (2)  the  fluid 
extract;  (3)  cocaine;  (4)  hydrochlorate  of  cocaine  ;  (5)  oleate  of  co- 
caine."—NELSON'S  ENCYCLOPOEDIA,  Perpetual  Loose  Leaf  Edi- 
tion  (Thomas  Nelson   &  Sons,  New  York),  Vol.  3,  page  211. 

"COCA. — The  dried  leaves  of  Erythroxylon  coca  Lamark  (Fam. 
Erythroxylaceae),  known  commercially  as  Huanuco  coca,  or  of  E. 
Truxillense  Rusby,  known  commercially  as  Truxillo  coca,  yielding, 
when  assayed  by  the, process  given  below,  not  less  than  0.5  per  cent, 
of  the  ether-soluble  alkaloids  of  coca  [cocaine  and  derivaties].  *** 
—The  Pharmacopaoeia  of  the  United  States,  8th  Decennial  Edition 
(Official  from  September  1st,  1905),  p.  106. 

"COCA.— The  dried  leaves  of  Erythroxylon  coca  (Lamark).  ***  The 
coca  plants  are  largely  cultivated  shrubs  of  the  Eastern  Andes,  now 
introduced  to  some  extent  into  other  parts  of  tropical  South  America, 
Central  America,  Mexico,  and  the  West  and  East  Indies,  although 
little  of  the  commercial  product  originates  outside  of  Peru,  Bolivia 
and  Ecuador.  ***  The  leaves  are  picked  by  hand  when  fully  grown, 
but  before  approaching  closely  the  condition  of  falling.  A  plant 
yields  two,  sometimes  three,  harvests  in  a  year.  Although  April  and 
September  yield  the  principal  crops,  yet  picking  is  not  confined  to 
any  season,  going  on  continually  upon  different  plantations.  Sixty 
to  eighty  pounds  per  acre  of  dried  leaves  to  a  picking  is  a  fair  yield. 
The  leaves  are  dried  quickly,  within  two  or  three  hours,  in  hot  sun- 
shine, and  not  the  least  moisture  is  allowed  to  reach  them.  After 
lying  in  a  loose  pile  in  the  coca  house  for  two  or  three  days,  they 
are  again  briefly  exposed  to  the  sun  to  dry  off  the  perspiration  which 
has  developed,  and  are  then  powerfully  compressed  into  bales,  called 
'cestos,'  nominally  twenty-five  pounds  each,  but  almost  always  short 
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ii'i  weight.  The  'cestos'  are  then  sewn  into  a  rawhide,  and,  when  this 
has  thoroughly  dried,  are  ready  for  transportation.  ***  The  history 
of  coca  is  most  mtimately  entwined  writh  the  religious,  social,  and 
even  political,  history  of  the  people  of  Peru  and  adjacent  countries, 
and  has  even  left  is  permanent  impression  upon  that  of  its  conquer- 
ors. (See  Mortimer's  Peru,  The  History  of  Coca.)  This  history  is  of 
great  physiological  interest,  since  coca  is  unquestionably  the  agent 
which  has  enabled  the  dwellers  of  the  higher  Andes  not  only  to  with- 
stand the  effects  of  a  high  elevation,  but  to  become  noted  for  their 
physical  strength  and  endurance  in  spite  of  them.  Deprived  of  its 
support,  these  abilities  fail.  Foreigners  going  there  have  found  it 
possible  to  gain  a  similar  assistance  from  its  use,  and  to  endure  with- 
out distress  physical  trials  which  are  otherwise  unendurable.  The 
natives  chew  the  leaves  several  times  during  the  day,  the  total  daily 
amount  being  about  half  an  ounce,  remaining  perfectly  inactive  while 
the  operation  is  in  progress.  The  leaf  is  commonly  chewed  with 
Ilipta,  a  mixture  the  chief  ingredient  of  which  is  ashes,  those  from 
certain  plants  being  preferred.  Aside  from  the  effect  of  flavoring  the 
m.ass,  very  much  as  salt  would  do,  it  is  not  improbable  that  the  alkali 
of  the  ashes  brings  about  changes  in  the  constituents,  rendering  them 
more  active  or  more  available  to  the  system.  ***  The  Indians  oi 
Peru  and  Bolivia  employ  -an  infusion  of  the  leaves  as  a  stomachic, 
stimulant,  and  mild  diaphoretic.  The  leaves,  mixed  with  ashes  or 
lime,  are  chewed  for  the  purpose  of  allaying  hunger,  appeasing  thirst, 
preventing  tatigue,  and  overcoming  mental  depression.  It  has  been 
generally  slated  that  this  habit  produces  utter  mental  and  physical 
degredation  in  those  persons."— NATIONAL  STANDARD  DISPEN- 
SATORY  (Lea   Bros.   &  Co.,  Philadelphia,   1905),  pages  444-448. 

"COCA. — (Erythroxylon  coca). — A  plant  of  the  natural  order  of 
Erythroxylaceae,  the  leaves  of  which  are  used  as  a  stimulant  in  the 
western  countries  of  South  America.  ***  In  the  Kew  Bulletin  for 
January,  1889,  is  an  account  of  the  history  and  botany  of  the  plant, 
which  has  been  so  long  under  cultivation  in  South  America  that  its 
original  home  is  doubtful.  ***  It  has  been  estimated  that  coca  is 
used  by  about  8,000,000  of  the  human  race,  being  consumed  in  Bolivia, 
Peru,  Ecuador,  Columbia  and  Rio  Negro.  In  Peru  the  Indians  carry 
a  leathern  pouch  for  the  leaves  and  a  supply  of  pulverized  unslaked 
lime,  or  a  preparation  of  ashes  of  the  quinoa  plant,  called  llipta  or 
llucta.  Three  or  four  times  a  day  labor  is  suspended  for  chacchor, 
or  acuilicar,  as  the  mastication  of  coca  is  termed.  ***  Two  or  three 
ounces  of  coca  are  thus  consumed  by  each  Indian.  Coca  was  used 
by  the  Peruvian  Indians  from  the  most  ancient  times.  It  was  em- 
ployed as  an  offering  to  the  sun,  or  to  produce  smoke  at  the  great 
sacrifices;  and  the  priests,  it  w^as  claimed,  must  chew^  it  during  the 
performance  of  religious  ceremonies,  otherwise  the  gods  would  not 
be  propitiated.  Coca  is  still  held  in  superstitious  veneration  among 
the  Peruvians,  and  is  believed  by  the  miners  of  Cerro  de  Pasco,  to 
soften  the  veins  of  ore  if  masticated  and  thrown  upon  them.  *** 
Excess  in  coca  chewing  leads  in  many  cases  to  great  bodily  w^asting, 
mental  failure,  insomnia,  weakening  of  the  circulation,  and  extreme 
dyspepsia."— ENCYCLOPOEDIA  BRITTANICA,  11th  Edition  (1910), 
Vol.  6,  page  614. 

"COCA. — (S.  Amer.  name),  Erythroxylon  coca. — A  shrub  of  the 
natural  order  of  Erythroxylaceae,  of  which  the  leaves  are  much  used 
by  the  inhabitants  of  Peru  and  Bolivia  as  a  narcotic  and  stimulant. 
The  dried  leaves  are  chewed  with  a  little  finely  powdered  unslaked 
lime,  or  with  the  alkaline  of  quinoa,  or  certain  other  plants.  ***  The 
properties  and  effects  of  coca  resemble  those  of  opium,  although  it 
is  less  narcotic.  ***  It  also  lessens  the  desire  for  ordinary  food,  and, 
for  some  time,  at  least,  enables  the  person  who  uses  it  to  endure 
greater  and  more  protracted  exertion  that  he  otherwise  could,  and 
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DR.    WILLIAM    R.    SIMONSON,    of    Cincinnati, 
(defendant's  witness)  : 

"The  coca  leaf  is  grown  chiefly  in  Bolivia  and 
and  Peru.  It  is  the  coca  plant.  It  has  been  grown 
there  for  a  very  long  time.  ***  It  is  as  commonly 
used  down  there  as  tobacco  and  coffee  and  tea  are 
used  among  ourselves.  "^^^  It  is  commonly  em- 
ployed by  chewing."  (Rec,  2510). 

JOHN  F.  QUEENY,  of  St.  Louis  (plaintiff's  wit- 
ness): 

*'Coca  leaves  are  obtained  from  South  America. 
It  is  a  shrub."  (Rec,  934). 


with  less  food.  The  leaves  are  sometimes  mixed  with  forage  for 
mules  when  especially  long  trips  are  taken.  It  is  especially  remark- 
able for  its  property  of  preventing  the  difficulty  of  respiratii)n  so 
common  in  the  ascent  of  long  and  steep  slopes  at  great  elevations. 
But  when  used  habitually  and  in  excess,  it  weakens  the  digestion, 
produces  biliary  and  other  disorders,  and  finally  induces  a  miserable 
ruin  of  body  and  mind.  It  has  been  in  use  from  a  very  remote  period 
among  the  Indians  of  South  America,  and  was  extensively  cultivated 
before  the  Spanish  Conquest.  Many  of  the  Indians  of  the  Peruvian 
Andes  are  to  this  day  addicted  to  it.  and  its  use  prevails  also  to  a 
con.'^iderable  extent  among  the  other  inhabitants  of  the  same  region. 
Its  culture  and  use  have  extended  into  Brazil  (See  Cocaine).  Lhe 
shrub  is  extensively  cultivated  in  various  parts  of  South  America  and 
in  Ceylon,  India  and  Java.  It  could  probably  be  grown  in  parts  of 
Florida  and  California.  ***  The  annual  production  of  the  leaves  for 
South  American  trade  is  estimated  at  from  thirty  to  fifty  million 
pounds.  "—The  NEW  INTERNATIONAL  ENCYCLOPOEDIA  (Dodd. 
Mead  &  Co.,  New  York,  1913),  Vol.  5,  page  92. 

"COCA. — (Erythroxylon  coca.) — A  shrubby  plant  belonging  to  the 
natural  order  of  Erythroxylaceae.  found  wild  in  the  mountainous 
regions  of  Peru  and  Bolivia.  ***  The  leaves  are  gathered  and  dried 
in  the  sun  and  chewed  with  a  little  powdered  chalk.  When  taken  in 
some  quantity  they  produce  an  intoxication  like  that  of  opium.  As 
the  indulgence  is  repeated,  the  appetite  increases,  while  that  for 
all  olher  forms  of  nourishment  diminishes  ;  the  miserable  victim  loses 
all  power  of  resisting  his  craving  and  becomes  reduced  to  a  condi- 
tion of  physical  and  mental  prostration.  When  used  in  moderation. 
coca  lessens  the  appetite  for  food  and  enables  those  who  have  par- 
taken of  it  to  sustain  greater  fatigue  than  they  otherwise  could.  It 
has  been  found  the  best  preventive  of  asthmatic  symptoms  caused 
by  rapid  ascent  of  lofty  mountains.  An  infusion  of  the  leaves  is 
also  used  with  the  same  effect."— THE  AMERICANA  (The  Americana 
Co.,  New  York,  1917),  Vol.  5. 
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JOHN  W.  ROSSITER,  of  Chicago  (plaintiff's  wit- 
ness) : 

''For  a  great  many  years  Erythroxylon  coca  has 
been  bought  and  sold  on  the  market  under  the  name 
of  Erythroxylon  coca,  or  coca  leaves.  The  United 
States  Pharmacopaeia  names  this  product  'coca/ 
and  it  is  known  commercially  as  'coca/  "  (Rec, 
935). 

DR.  JOHN  A.  WESENER,  of  Chicago  (plaintiff's 
witness) : 

''I  think  possibly  it  is  true  that  coca  was  bought 
and  sold  commercially  under  the  name  'coca'  prior 
to  1886,  and  that,  while  they  have  in  some  instances 
used  the  name  'coca  leaves,'  the  word  'coca'  was 
used  commercially  in  designating  this  product,  or 
drug,  or  plant."  (Rec,  924). 

DR.  H.  C.  FULLER,  of  Washington,  D.  C.  (plaint- 
iff's witness) : 

"You  ask  if  there  are  any  substances  known  as 
'coca'  and  'cola'  under  their  own  distinctive  names ; 
well,  they  are  well  known  drugs  on  the  market, — 
coca  leaves  and  cola  nuts.  The  words  'coca'  and 
'cola'  are  used  synonymously  among  the  drug  mer- 
chants,— used  interchangeably."  (Rec,  2374). 

ASA   G.    CANDLER,   President   of   the   Coca-Cola 
Company : 

"Q.  These  coca  leaves,  do  they  come  from  South 
America?  A.  Yes,  sir.  Q.  How  do  they  use  them? 
A.  Same  way, — chew  them.  They  are  a  very  popu- 
lar article  in  that  country.  Q.  Plenty  of  them  grow 
there?    A.  Yes,  sir;  they  are  gathered  by  peasants, 
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I  understand.  It  is  a  tree;  the  same  way  with  cola 
plants.  Q.  Mr.  Candler,  what  are  they  chewed  for, 
as  compared  with  the  way  tobacco  is  taken,  or  tea 
is  taken,  or  any  stimulating  drink, — strong  drink? 
A.  We  are  told  they  chew  them  about  the  same  way. 
They  can  get  hold  of  them  easier  than  tobacco. 
They  do  not  have  to  cultivate  them.  It  is  their 
native  plant."  {Rucker  Rec,  263). 

DR.  CHARLES  E.  CASPARI,  of  St.  Louis  (plaint- 
iffs witness)  : 

''Plaintiff's  exhibit  ipj  is  a  bottle  containing 
specimens  of  coca  leaves."  (Rec,  905). 

DR.  J.  J.  KESSLER,  of  St.  Louis  (defendant's  wit- 
ness) : 

"I  have  a  specimen  of  coca  leaves  here  (showing 
bottle  marked  defendant's  exhibit  2^2).  These  are 
unground  coca  leaves  which  I  purchased  in  St.  Louis 
from  Meyer  Bros.  Drug  Co.''  (Rec,  2467). 

Cola  vera  and  cola  acuminata  are  two  varieties  of 
trees  that  grow  in  tropical  Africa,  the  West  Indies, 
Brazil  and  various  other  tropical  countries,  and  bear  a 
nut  or  seed,  which,  when  separated  into  its  cotyledons, 
dried,  and  placed  on  the  market,  is  known  commercially 
and  scientifically  as  ''cola,"  or  ''kola."  Cola  is  used  by 
the  natives  as  a  muscular  stimulant  or  supporter  very 
much  as  coca  is  used  in  the  Andes,  and  there  is  a  very 
large  domestic  trade  in  it  in  Africa.  The  literature  of 
its  native  use  is  cjuite  extensive.^ 


2"COLA. — KOLA. — The  recent  or  dried  cotyledons  of  cola  vera,  or 
of  cola  acuminate.  ***  ORIGIN. — From  good  sized  and  handsome 
trees,  natives  of  tropical  Africa,  and  rather  extensively  cultivated  in 
some  otlier  tropical  countries,  the  second  especially  in  the  West  In- 
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dies  where  it  is  quite  extensively  naturalized.  The  commercial  sup- 
plies come  from  Africa  and  the  West  Indies.  The  West  Indian  are 
larger  and  better  looking,  but,  according  to  Dohme's  analysis,  con- 
tain less  caffeine.  ***  For  drying,  their  cotyledons  are  separated  and 
exposed  to  the  sun.  When  thoroughly  dried  they  can  be  easily  and 
perfectly  kept  for  any  desired  time.  ***  Kola  is  used  by  the  natives 
as  a  muscular  stimulant  or  supporter  very  much  as  coca  is  used  in 
the  Andes,  and  there  is  a  very  large  domestic  trade  in  it  in  Africa. 
The  literature  of  its  native  use  is  now  quite  extensive.  ***  The  dried 
kernels  are  usually  separated  into  their  cotyledons,  which  are  halves 
or  quarters  of  the  above  described  bodies  (seeds).  ***  They  are 
heavy,  hard  and  tough,  the  fractured  surface  light  brown  and  min- 
utely granular.  There  is  no  odor,  and  they  have  merely  a  slight 
astringent  taste.  Koia  seeds  contain.  ***  1.5  to  3.6  per  cent,  total  al- 
kaloids. From  1-100  to  1-40  of  this  alkaloid  is  theobromine  (C7Hi'N4'J2) 
and  the  rest  is  caffeine  (C8H10N402). "—NATIONAL  STANDARD 
DISPENSATORY   (Lea  Bros.  &  Co.,  Philadelphia,   1905). 

*'COLA. — (1)  A  small  genus  of  tropical  African  trees  of  the  Cola- 
nut  family.  Cola  acuminata,  bearing  the  cola  nut,  is  the  best  known 
species,  and  has  been  naturalized  in  Brazil  and  the  West  Indies. 
(2)  A  tree  of  the  genus.  COLA-NUT. — The  seed  contain  in  the  pod 
of  the  cola  acuminata;  said  to  have  febrifugal  and  antiseptic  quali- 
ties. When  fresh,  it  is  sweet  and  white  or  red;  when  dried,  it  is 
yellowish  brown  and  bitter."— FUNK  &  WAGNALLS  NEW  STAND- 
ARD DICTIONARY  (Funk  &  Wagnalls  Co.,  New  York  &  London, 
1913-1916  Editions)  p.  523. 

"COLA. — A  genus  of  African  sterculiaceous  trees,  having  ***  a  fruit 
containing  large  seeds,  those  of  the  cola  acuminata  being  the  kola- 
nuts  of  commerce."— WEBSTER'S  NEW  INTERNATIONAL  DIC- 
TIONARY  (G.  &  C.  Merriam,   1909)   page  435. 

"COLA-NUT. — A  brownish,  bitter  seed  of  about  the  size  of  a  chest- 
nut produced  by  a  tree  of  Western  tropical  Africa,  Bichea  acuminata, 
of  the  family  Sterculiaceae.  The  tree  has  been  naturalized  in  the 
West  Indies  and  Brazil.  The  nuts  are  said  to  be  used  for  purifying 
water,  for  quieting  the  cravings  of  hunger,  and  to  increase  the  power 
of  resisting  fatigue  from  prolonged  labor.  They  quickly  counteract 
the  effects  of  intoxication."— CENTURY  DICTIONARY  AND  CYC- 
LOPAEDIA (The  Century  Co.,  New  York,  1913),  Vol.  2,  page   1095. 

"COLA-NUT,  or  Kola-nut. — The  seed, — not  properly  the  nut, — of 
cola  acuminata,  a  large  tree  of  the  natural  of  Sterculiaceae,  native 
of  Western  Tropical  Africa,  cultivated  in  the  West  Indies,  Brazil  and 
other  tropical  countries  where  it  has  to  some  extent  become  natural- 
ized. ***  In  the  tropics,  especially  in  the  Sudan,  where  they  are 
known  as  guru-nuts,  they  are  employed  as  a  stimulant,  and  as  a 
remedy  for  tropical  diarrhoea.  The  nuts  contain  from  0.7  per  cent, 
to  0.2  per  cent,  of  the  alkaloid  caffeine,  and  a  small  amount  of  tan- 
nin and  theobromine.  According  to  Keubel  and  to  Hilger,  fresh  cola 
nuts  probably  contain  no  caffeine  at  all,  but  a  glucoside  the  fer- 
mentative decomposition  of  which  yields  caffeine,  glucose  and  cola 
red."  — The  NEW  INTERNATIONAL  ENCYCLOPAEDIA  (Dodd, 
Mead  &  Co.,  New  York,  1913),  Vol.  5,  page  129. 

"KOLA,  or  Guru-nut. — The  fruit  of  a  tropical  African  tree.  Cola 
acuminata,  belonging  to  the  order  Stercoliaceae.  The  nuts  are  rather 
larger  than  walnuts,  and  have  a  very  bitter  taste.  They  contain  a 
large  quantity  of  caffeine,  and  are  eaten  by  the  native'as  a  stimu- 
lant, which  enables  them  to  accomplish  feats  of  endurance  and  also 
to  stave  off  the  demands  of  hunger."— NELSON'S  ENCYCLOPAEDIA 
(Perpetual  Loose  Leaf  Edition)  (Thomas  Nelson  &  Sons,  New  York), 
Vol.  7,  page  143. 

"COLA-NUT.— The  seed  of  a  tree  (Cola  acuminata)  from  20  to  30 
feet  in  height,  belonging  to  the  natural  order  (Sterculiaceae)  whose 
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JOHN  F.  QUEENY,  of  St.  Louis  (plaintiff's  wit- 
ness) : 

''Cola  nuts  come  from  Africa  and  grown  on  a 
tree."  (Rec,  924). 

ASA  G.  CANDLER,  president  of  the  Coca-Cola  Co. : 
"Q.  Where  do  they  (cola-nuts)  grow?  A.  In 
South  Africa,  where  we  get  them.  Q.  On  trees? 
A.  Yes,  sir;  it  belongs  to  the  coffee  genus.  Comes 
from  same  style,  except  perennial  growth.  O. 
What  has  it  got  in  it?  A.  Caffeine.  ***  Q.  What 
use  are  cola-nuts  put  to  in  Africa  where  they  are 
grown?  A.  They  are  chewed,  the  natives  chew 
them.  They  have  a  superstitious  attachment  for 
them  and  chew  them.  You  may  chew  one  your- 
self, but  it  is  difficult.  It  is  a  hard  nut.  Q.  How 
does  it  compare  to  tobacco?  A.  It  is  chewed  about 
the  same  way."  (Rucker  Rec,  262-263). 

DR.  CHARLES  E.  CASPARI,  of  St.  Louis  (plaint- 
iff's witness)  : 

"Plaintiff's  exhibit  ip4  is  a  bottle  containing  cola- 
nuts.  These  specimens  show  ***  the  whole  cola 
nut."  (Rec,  905). 

DR.  J.  J.  KESSLER,  of  St.  Louis  (defendant's  wit-      J 
ness) : 


habitat  is  a  region  of  Western  Africa  stretching  500  miles  from  the 
coast  into  the  interior  between  Sierra  Leone  and  Lower  Guinea. 
The  tree  lias  become  naturalized  in  the  West  Indies  and  Brazil,  It 
bears  a  profusion  of  purplish  flowers.  The  flower  yields  a  large 
brownish-yellow  nut  which  enfolds  in  the  same  follicle  the  red  and 
white  seeds  called  Cola-Nuts.  In  its  tenth  year  the  tree  reaches  its 
gathered  in^Octobcr  and  November  from  the  June  flowering,  and 
greatest  fecundity,  and  then  yields  120  pounds  of  seeds.  They  are 
again  in  May  and  June  from  the  December  flowering.  In  the  tropics 
the  natives  use  the  cola-nuts  as  a  stimulant  and  for  medicinal  pur- 
poses, and  only  recently  has  the  nut  passed  from  the  narrow  use  of 
the  ;ii  r  -ji  iiues  into  an  extensive  service  of  civilized  man."' — THE 
AMERICANA  (The  Americana  Co.,  New  York,  1917)  Vol.  5. 
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''Cola  nut  is  a  hard,  woody  nut.  When  you  chew 
the  nut  it  tastes  Hke  so  much  hard-wood  sawdust. 
^^^^  (Shows  bottle  marked  defendant's  exhibit  ^Jjj. 
This  bottle  contains  ground  kola  nuts.  It  also  con- 
tains a  few  of  the  half  nuts  which  are  covered  by 
the  [ground]  kola  nuts.  It  also  contains  a  small 
phial  of  caffeine,  which  I  extracted  from  the  kola 
nuts."  (Rec,  2468). 

Before  the  close  of  the  Civil  War  scientists  both  here 
and  abroad  had  made  exhaustive  research  into  the  origin, 
history,  constituents,  and  physiological  effects  of  both 
coca  and  cola,  and  the  results  of  their  investigation  had 
been  published  broadcast  in  the  standard  scientific  works 
of  that  day.^ 


3THE  UNITED  STATES  DISPENSATORY  (WOOD  &  BACHE) 
12th  Edition,  published  by  J.  P.  Lippincott  &  Co.,  at  Philadelphia,  in 
1866  (pp.  1513,  et  seq.)  : 

"Erythroxylon  coca  (Lamark). — Coca. — It  is  a  shrub  growing  wild 
in  South  America,  and  largely  cultivated  in  Bolivia  for  the  sake  of 
its  leaves,  which  are  much  used  in  that  country  as  a  masticatory. 
The  plant  is  propagated  from  seeds  in  nurseries,  which  begin  to  yield 
in  eighteen  months  and  continue  productive  for  half  a  century.  The 
leaves,  on  being  picked,  are  dried  in  the  sun,  and  then  packed  in 
bags.  They  are  known  in  South  America  by  the  name  of  coca.  This 
was  in  general  use  among  the  natives  of  Peru  at  the  time  of  the 
Conquest,  and  has  continued  to  be  much  employed  until  the  present 
time.  ***  Some  attempts  were  made  to  analyze  coca  before  the  pub- 
lication of  the  11th.  Edition  of  this  Dispensatory,  of  which  the  main 
results  were  that  the  leaves  contained  a  peculiar  bitter  principle, 
resin,  tannin,  an  aromatic  principle,  extractive,  chlorophyll,  a  sub- 
stance analogous  to  theine,  and  salts  of  lime.  (Journal  de  Pharm., 
Avril,  1859,  p.  283.)  Dr.  Albert  Niemann,  of  Gaslor,  has  made  a  most 
thorough  investigation  of  the  leaves  and  succeeded  in  isolating  a 
peculiar  alkaloid  to  which  he  gave  the  name  of  cocaina.  ***  He  also 
obtained  wax,  a  variety  of  tannic  acid  (cocatannic  acid)  and  a  con- 
crete volatile  odorous  substance.  (See  Am.  Journ.  of  Pharm.,  March, 
1861,  p.  122.)  Mr.  Maisch,  of  Philadelphia,  succeeded  in  obtaining 
from  the  leaves  an  uncrystallizable  alkaloid  having  so  nearly  the 
properties  of  cocaina  that  he  considered  it  merely  as  the  result  of 
ttie  action  of  heat  on  the  crystallizable  principles.  (Ibid,  November, 
1861,  p.  500.)  Still  more  recently  M.  Lasseu  has  examined  cocaina 
and  ascertained  that  it  splits  into  benzoic  acid  and  a  new  base  which 
he  calls  ecgonine.  ***  (Journ.  de  Pharm.,  Juin,  1862,  p.  522.)...  Accord- 
ing to  Dr.  Weddell  coca  produces  a  gentle  excitation  with  an  indispo- 
sition to  sleep,  in  these  respects  resembling  tea  and  coffee.  It  is 
asserted  to  support  the  strength  for  a  considerable  time  in  the  ab- 
sence  of  food,  but   it   does   not   supply  the   place   of  nutriment,  and, 
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By  1880,  both  coca  and  cola  had  become  so  well  known 
as  articles  of  commerce  that  they  had  found  a  place  in 
the  various  dictionaries  of  commerce  and  manufacture/ 

The  chief  value  of  coca  is  due  to  its  predominant  al- 
kaloid, cocaine,^  and,  similarly,  the  chief  value  of  cola 
is  due  to  its  predominant  alkaloid,  caffeine.^ 


probably,  in  this  respect  also,  acts  like  the  two  substances  referred 
to.  The  Indians,  while  chewing  it,  pass  whole  days  in  traveling  or 
working  without  food;  but  they  nevertheless  eat  freely  in  the  even- 
ing. Weddell  states  that  persons  unused  to  it  are  liable  to  unpleasant 
effects  from  its  abuse;  he  has  known  instances  of  hallucinations 
apparently  resulting  trom  this  cause.  The  natives  chew  it  with  some 
alkaline  substance,  as  the  ashes  of  certain  plants,  or  lye.  (Weddell, 
Voyage  dans  le  Nord  de  la  Bolivia.)  In  large  quantities  it  is  said  to 
proauce  a  general  excitation  of  the  circulatory  and  nervous  systems, 
imparting  increased  vigor  to  the  muscles  as  well  as  to  the  intellect, 
witn  an  indescribable  teeling  of  satisfaction  amounting  almost  some- 
times to  a  species  of  delirium.  ***  (Montegazza,  N.  Am.  Med.-Chir. 
Kev.,  iviarch,  l»4>0,  p.  340.)  A  medium  dose  is  from  3  to  4  drachms, 
taken  in  infusion.  For  the  results  of  experiments  on  the  physiological 
effects  of  coca   by  M.  Reis,   (See  Ann.  de  Therap.,  1864,  p.  118.)" 

Ibid,  p.  1605— 

"STEkCuLTA  acuminata.— This  is  a  large  African  tree,  known 
as  the  source  of  the  kola  nuts  of  Guinea.  As  this  page  was  going 
to  press,  we  saw  an  anouncement  in  the  Pharmaceutical  Journal 
(tea.,  ib65,  p.  ^^7)  that  Dr.  Daniel!  has  discovered  in  these  nuts  a 
chrystallized  alkaloid  which  he  believes  to  be  theine,  or,  as  it  is  now 
generally  called,  caiieine.  He  was  induced  to  make  the  examination 
by  noticing  that  after  taking  a  decoction  of  the  seeds  he  was  ef- 
fected with  long  continued  loss  of  sleep." 

^DICTIONARY  OF  COMMERCE  &  MANUFACTURE  (Estes  & 
Laurote),  Boston,  1880,  p.  180: 

"COCA. — The  leaves  of  the  Erythroxylon  coca,  a  plant  which  is 
grown  largely  in  Peru  and  Bolivia.  The  Bolivian  coca  is  said  to  be 
superior  to  the  Peruvian.  The  best  kind  is  said  to  come  from  the 
Province  of  Yungas,  and  the  most  inferior  product  from  Peru.  The 
consumption  of  coca  in  Peru  and  Bolivia  is  enormous.  In  small 
doses  it  is  supposed  to  act  as  a  stimulant  and  aid  digestion;  in 
larger  ones  it  is  said  to  possess  dangerous  narcotic  properties.  The 
mountaineers  of  South  America  state  that  they  are  enabled  to  reach 
bip-h  elevations  without  difficulty  in  respiration,  and  to  stave  off  the 
feeling  of  hunger  by  chewing  the  leaves  during  their  ascent.  Good 
quamy  coca  snuuKl  nave  its  leaves  unbroken,  of  a  medium  size,  bright 
green  color,  and  of  an  odor  somewhat  combining  that  of  hay  and 
chocolate.     The  taste  is  bitter." 

Ibid,  Vol.  3,  p.  643 : 

"KOLA-NUTS.— Colas.— The  brown  seeds  of  Sterculia  acuminta, 
about  tlic  size  of  a  pigeon's  egg,  which  are  very  highly  esteemed  in 
Africa." 

5"COCAINA.— Cocaine.— An  alkaloid  (C17H21N04)  obtained  from 
the  leaves  of  ICrythroxylon  Coca  Lam."— NATIONAL  STANDARD 
DISPENSATORY   (Lea  Bros.  &  Co.,  Philadelphia),  p.  449. 

"COCAINA.— Cocaine.— An  alkaloid  (C^^H^^NO^)  obtained  from 
several   varieties   of  qoca."— PHARMACOPOEIA  OF   THE   UNITED 
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STATES,  8th  Decennial  Edition,  (Official  from  Sep.  1st,  1905),  p.  107. 

"COCAINE.— (Ci'H2iN04).— An  alkaloid  derived  from  coca  leaves." 
—The  NEW  INTERNATIONAL  ENCYCLOPAEDIA,  (Dodd,  Meade 
Co.,  New  York,  1913)  Vol.  5,  p.  92. 

"COCAINE. — Cocaine  is  an  alkaloid  extracted  from  the  leaves  of 
Erythroxylon  coca  (See  Coca),  a  shrub  cultivated  in  the  tropics  of 
both  hemispheres.  ***  The  chief  value  of  coca  consists  in  the  alka- 
loid cocaine."— NELSON'S  ENCYCLOPAEDIA,  Perpetual  Loose  Leaf 
Edition  (Thos.  Nelson  &  Sons,  New  York),  Vol.  3,  p.  211. 

"COCAINE. — A  vegetable  alkaloid  with  the  chemical  formula 
(Cl'^H^iNO'^)  obtained  from  the  leaves  of  the  coca  shrub  (Erythrox- 
ylon coca)  of  South  America."— THE  AMERICANA  (The  Americana 
Co.,  New  York,  1917),  Vol.  5. 

"Coca  is  used  in  medicine  as  a  stimulant  and  tonic;  it  yields  the 
valuable  alkaloid,  cocaine."— CENTURY  DICTIONARY  &  ENCY- 
CLOPAEDIA, (The  Century  Co.,  New  York,   1913),  Vol  2,  p.   1073. 

"COCAINE. — The  leaves  of  the  coca  plant  grown  in  Peru  and 
Bolivia  contain  cocaine,  along  with  small  quantities  of  other  alka- 
loids. '•^*"  These  alkaloids  are  present  in  the  plants  in  very  small 
quantities  compared  with  cocaine,  and  have  not  been  used  thera- 
peutically." —  PHARMACOLOGY  &  THERAPEUTICS,  OR  THE 
ACTION  OF  DRUGS,  (Cushny),  (Lea  &  Bros.  Co..  Philadelphia  and 
New  York,  1906)   p.  298. 

^"CAFFEINE. — The  cola,  or  kola-nut  (Sterculia  acuminata)  ***  con- 
tains caffeine,  with  small  quantities  of  theobromine."  PHARM.  & 
THERAP.,  OR  THE  ACTION  OF  DRUGS  (Cushny),  Lea  Bros.  &  Co., 
New  York,  1906,  Title,  "Caffeine." 

"COLA-NUT. — The  nuts  contain  from  0.7  per  cent,  to  0.2  per  cent. 
oi  the  alkaloid  caffeine,  and  small  amounts  of  tannin  and  theo- 
bromine." —  THE  NEW  INTERNATIONAL  ENCYCLOPAEDIA 
(Dodd,  Meade  &  Co.,  New  York,  1913),  Vol.  5,  p.  129. 

"CAFFEINE.— An  alkaloid  (C8H10N4O2)  crystalizing  in  slender 
silk-like  needles  which  have  a  bitter  taste,  found  in  coffee  beans. 
Coffee  contains  from  0.6  to  0.2  per  cent.  It  is  a  weak  base  and  forms 
salts  with  strong  mineral  acids.  Caffeine  and  certain  of  its  salts 
are  used  in  medicine,  and  the  stimulating  effects  of  tea  and  coffee 
are  largely  due  to  the  presence  of  this  alkaloid.  It  is  identical  with 
theine  found  in  tea,  the  guranin  of  Paullinia,  Cupana,  and  the  alka- 
loid of  Ilex  Paraguayiensis."— THE  CENTURY  DICTIONARY  & 
ENCYCLOPAEDIA,  (The  Century  Co.,  New  York,  1913)  Vol.  2,  p.  755. 

"THEINE.— A  bitter  crystallizable  volatile  principle  (C8H10N4O2) 
found  in  tea  and  coffee  and  some  other  plants.  Tea  yields  2  to  4 
per  cent.  It  is  conceded  to  be  the  principle  which  gives  to  tea  its 
refreshing  and  gentle  stimulant  qualities.  Same  as  caffeine." — 
CENTURY  DICTIONARY  &  ENCYCLOPAEDIA,  Vol.  2,  p.  6271. 

"CAFFEINE,  or  Theine.— (C8H10N4O2).— A  substance  found  in  the 
leaves  and  beans  of  the  coffee  tree,  in  tea,  in  Paraguay  tea,  and  in 
small  quantities  in  coca  and  in  the  kola  nuts. "ENCYCLOPAEDIA 
BRITTANICA,  11th.  EDITION  (1910).  Vol.  4,  p.  945. 

"CAFFEINE,  Theine,  or  Methyl  Theobromine.— (C8H10N4O2).— An 
alkaloid  which  forms  the  stimulating  principle  in  coffee  (where  it 
amounts  to  0.5  per  cent.),  in  tea  (where  it  forms  from  2  to  4  per  cent.) 
and  in  South  American  mate  (a>-.  infusion  of  the  leave  of  Ilex  Para 
guayensis),  and  in  the  kola  nut  of  Africa.  ***  It  is  obtained  from  a 
strong  infusion  of  boiled  tea."— NELSON'S  ENCYCLOPAEDIA,  Per- 
petual Loose  Leaf  Edition,  Vol.  2,  p.  431. 

"CAFEINE. — Coffee,  the  use  of  which  is  derived  from  the  Ara- 
bians, is  a  berry  of  Coffee  Arabica  and  contains  caffeine;  tea,  the 
leaves  of  Thea  Chinensis.  contains  caffeine  along  with  the  theopyl- 
line.  Cacao,  cocoa,  or  chocolate,  is  derived  from  the  seeds  of  the 
theobroma  cacao,  a  tree  indigenous  to  Brazil  and  Central  America, 
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DR.  JOHN  A.  WESENER,  of  Chicago  (plaintiffs 
witness)  : 

"The  characteristic  property  of  coca,  or  of  the 
coca  leaf,  is  due  to  its  predominant  alkaloid,  cocaine. 
The  characteristic  property  of  cola,  or  cola  nut,  is 
caffeine  and  theobromine."  (Rec,  928). 

DR.  C.  A.  MESERVE,  of  Tucson,  Arizona  (defend- 
ant's witness) : 

''The  most  important  characteristic  of  the  coca 
plant,  apart  from  the  ordinary  constituents  that  you 
find  in  any  plant  life,  is  cocaine.  That  is  the  al- 
kaloid." (Rec,  2465.) 

DR.  J.  J.  KESSLER,  of  St.  Louis  (defendant's  wit- 
ness) : 

''Cola  nuts  contain  about  1^/2  per  cent,  caffeine." 
(Rec,  2469.)  \ 

ASA  G.  CANDLER,  president  of  the  Coca-Cola  Co. : 
''(Mr.  Hirsch:  Mr.  Candler,  you  can  answer 
that  question  that  he  asked  you  a  while  ago, — go 
ahead  and  tell  him  what  is  the  leading  alkaloid  con- 
tained in  the  coca  leaf.)  A.  Cocaine,  that  is  the 
leading  alkaloid."  (Rec,  384). 


and  contains  theobromine.  In  Central  Africa  the  cola,  or  kola  nut 
(Sterculia  acuminata)  is  used  by  the  natives,  and  contains  caffeine 
with  small  quantities  of  theobromine.  In  Brazil  guarana  paste  is 
formed  from  the  seeds  of  Paullinia  sorbilsis,  and  contains  caffeine 
and  theobromine,  while  in  the  Agentina  Republic  Verba  mate  or 
Paraguay  tea  (Ilex  Paraguayensis)  is  used  to  form  a  beverage  which 
contains  a  very  small  quantity  of  caffeine.  Anothe-r  species  of  Ilex 
is  met  with  in  Virginia  and  Carolina  under  the  name  of  Apalache 
tea,  or  Youpon,  and  also  contains  caffeine.  ***  These  three  princi- 
ples, caffeine,  theobromine  and  theopylline  ***  all  resemble  each 
other  in  most  points  of  their  pharmacological  action,  although  caf- 
feine acts  on  tlie  central  nervous  system  as  well  as  on  the  kidneys, 
muscles  and  heart,  while  theobromine  has  comparatively  little  effect 
on  the  last  three.  "—PHARMACOLOGY  &  THERAPEUTICS,  OR 
THE  ACTION  OF  DRUGS,  (Cushny)  Lea  Bros.  &  Co,  Philadelphia 
and  New  York,  1906,  Title  "Caffeine." 
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DR.  JOSEPH  JACOBS,  of  Atlanta,  (plaintiffs  wit- 
ness) : 

''Besides  cocaine,  coca  leaves  have  in  them  ex- 
tractive matter, — cocaine  is  the  only  thing  of  any 
importance."  (Rec,  410). 

SAMUEL  C.  DOBBS,  vice-president  and  sales-man- 
ager of  the  Coca-Cola  Company : 

''Q.  There  is  caffeine  in  the  cola  nuts?  A.  Yes, 
sir.  "^"^"^  Q.  Are  there  other  properties,  Mr.  Dobbs, 
that  constitute  cola  nuts  besides  caffeine  ?  A.  There 
are  three  or  four  remote  properties;  theobromine 
is  one,  but  I  have  forgotten  the  others.  ***  They 
are  of  no  importance."  (Rucker  Rec,  396). 

PREPARATIONS  OF  COCA  AND  COLA  THAT 
PRECEEDED    PLAINTIFF'S    "COCA-COLA." 

For  a  number  of  years  prior  to  1886  various  concerns 
throughout  the  country  manufactured  and  marketed  in 
considerable  quantities  certain  varieties  of  so-called 
''tonics,"  which  were  advertised  extensively  as  "brain 
tonics,"  ''nerve  stimulants,"  and  cure-alls  ''for  all  man- 
ner of  nervous  affections,"  from  headache,  neuralgia 
and  hysteria,  to  melancholy,  sterility  and  lost-manhood. 
Some  of  these  wtvt  composed  of  the  fluid  extract  of  coca, 
others  of  the  fluid  extract  of  the  cola,  or  caffeine,  and 
still  others  of  a  compound  or  mixture  of  the  two.  Their 
chief  claim  to  merit  was  due  to  their  wonderfully  ex- 
hilarating effect.  This  effect  was  produced  by  cocaine, 
the  active  principle  and  chief  alkaloid  of  coca,  or  by 
caffeine,  the  active  principle  and  chief  alkaloid  of  cola, 
or  by  the  combined  potency  of  both  drugs.  These  tonics 
were  known  and  widely  advertised  by  names  descriptive 
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of  their  leading  ingredients,  such  as  ''Wine  of  Coca/' 
"Coca-Wine/'  "Coca-Malta,"  ''Cola  Cordial,"  Kola- 
fra,"  etc.,  and  generally  contained  a  statement  on  the 
label  of  the  active  medicinal  agents,  together  with  pic- 
torial representations  of  the  plants,  shrubs,  trees,  or  nuts 
from  which  those  drugs  were  derived. 

Among  these  highly  stimulating  "tonics"  was  one 
known  as  'Temberton's  French  Wine  Coca,"  manufac- 
tured by  a  Dr.  John  Stith  Pemberton,  an  old  chemist  of 
Atlanta,  Ga.,  who  was  himself  a  cocaine  fiend.  (Rec, 
1283).  The  label  which  he  used  on  his  bottles,  and 
which  he  registered  in  the  Patent  Office  May  19th,  1885, 
is  in  evidence  as  defendant's  exhibit  2^.  This  label  tells 
what  the  article  was.^  A  photograph  of  the  original  label 
is  shown  on  the  opposite  page. 


"^"Taken  in  moderate  amount  coca,  or  cocaine,  produces  a  sense  of 
exhilaration  ***  When  taken  internally,  cocaine  stimulates  the  cen- 
tral nervous  system,  but,  unless  the  dose  be  poisonous,  has  little  ef- 
fect upon  the  sensatory  nerves.  The  drug  in  moderate  doses  stimu- 
lates the  cerebrum,  increasing  the  rapidity  of  thought,  and  acts  as 
a  stimulant  to  the  medulla,  increasing  the  number  of  respirations, 
and  elevating  the  blood  pressure.  ***  Under  its  administration  the 
heart's  action  becomes  more  rapid  and  forcible,  a  condition  which  is 
probably  due  to  the  direct  stimulation  of  the  heart  muscle  or  its 
accelerator  nerve.  ***  Coca  or  cocaine  is  not  largely  employed  in 
internal  medicine,  but  may  be  given  as  a  temporary  stimulant  dur- 
ing the  typhoid  state  of  the  low  fevers.  While  its  physiological  action 
would  lead  us  to  believe  that  it  is  an  invaluable  stimulant  in  cases 
of  collapse,  clinical  experience  has  shown  that  it  is  not  particularly 
useful  under  these  circumstances,  as  it  not  infrequently  produces 
untoward  effects  which  are  harmful  in  their  charatcer.  Cocaine  is 
said  to  be  a  good  stimulant  and  anti-emetic  in  the  treatment  of 
yellow  fever,  and  it  enjoys  an  excellent  reputation  in  the  treatment 
of  the  vomiting  during  pregnancy,  that  following  anaesthetization, 
and  that  accompanying  acute  gastric  irritation.  It  has  been  em- 
ployed in  cases  in  which  great  mental  or  physical  strain  were  to 
be  borne,  and  in  the  treatment  of  the  opium  habit,  but  should  be 
given  cautiously  lest  the  patient  develop  the  cocaine  habit.  Coca 
has  also  been  recommended  in  the  treatment  of  hysteria,  melan- 
cholia, and  allid  nervous  conditions,  but  it  is  of  little  benefit  in  any 
of  them.  ***  Because  of  the  pleasant  effects  which  cocaine  pro- 
duces when  taken  hypodermically  or  by  the  mouth,  the  cocaine  habit 
is  not  rarely  met  with,  many  persons  becoming  slaves  to  the  use 
of  this  drug.  ***     The  nervous  breakdown  of  the  patient  under  the 
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continued  use  of  this  remedy  is  even  more  rapid  than  when  mor- 
phine is  abused. — Pharmaceutical  preparations:  Aromatic  Wine  of 
Coca,  N.  F. ;  Elixir  of  Coca,  N.  F. ;  Elixir  of  Coca  and  Guarana,  N.  F. ; 
Fluid  Extract  of  Coca,  U.  S.  P.;  Wine  of  Coca,  N.  F."— NATIONAL 
STANDARD  DISPENSATORY  (Lea  Bros.  &  Co.,  Philadelphia,  1905) 
p.  448-449. 

"Administered  by  the  mouth,  cocaine  is  a  nerve  stimulant  exciting 
respiration  and  circulation,  removing  the  sense  of  fatigue,  stimulat- 
ing to  muscular  and  mental  effort,  and  deadening  to  the  sense  of 
hunger,  although  not  affording  any  nutriment.  The  dangers  of  co- 
caine differ  according  to  the  different  methods  of  administration. 
The  stimulating  effect  w^hich  it  produces  on  the  brain  tends  to  the 
formation  of  the  cocaine  habit, — as  serious  an  addiction  as  mor- 
phinism or  alcoholism.  Among  the  natives  of  the  region  where  the 
coca  shrub  is  grown,  it  is  said  that  once  the  habit  of  chewing  the 
leaves  is  formed,  it  is  never  abandoned,  and  the  nervous  system  is 
ruined  thereby.  It  should  be  more  widely  known  that  cocaine  is 
the  active  principle  in  'Coca  Wines/  the  drinking  of  which  is  said  to 
have  led  to  the  formation  of  the  cocaine  habit."— NELSON'S  EN- 
CYCLOPAEDIA, Perpetual  Loose  Leaf  Edition  (Thos.  Nelson  & 
Sons,  New  York),  Vol.  3,  p.  211.     Title,  "Cocaine." 

"The   most   important   habit   forming   drugs    are    certain    narcotics, 

uch    as    opium    and    its    derivaties,    morphine,    codeine    and    heroin : 

•    ^.aine  ;   and  certain  hypnotics,  such  as  antipyrine,  antifebrine,  me- 

lol,  sulphonol,  trionol,  veronol,  etc.,   which   are   derived   from  coal 

r.  ***  In  the  case  of  morphine  and  cocaine  the  diagnosis,  or  rather 
the  detection,  of  the  habit  is  not  always  easy  in  cases  where  the 
habit  is  concealed  or  unsuspected.  The  points  to  be  noted  are:  The 
face  becomes  pallid  and  pasty,  with  anxiety,  melancholy  and  distrust 
depicted  thereon ;  the  persons  wants  to  be  left  alone,  and  so  be- 
comes unsociable  and  irritable;  he  is  restless  and  shifty  and  loses 
the  power  of  concentration  and  application  to  work.  The  appetite 
fails  and  actual  gastric  disturbance  is  frequent.  He  sleeps  little  and 
is  not  refreshed  by  sleep.  ***  No  reliance  whatever  can  be  placed 
on  the  patients  statements,  as  he  acquires,  by  dint  of  the  habit,  the 
power  of  vigorous  and  sustained  deception  with,  at  times,  consid- 
erable ingenuity.  ***  The  cocaine  habit  is  of  more  recent  growth 
than  that  of  morphine  and  it  claims  an  increasing  number  of  victims. 
Erlenmeyer  has  recently  called  it  the  third  scourge  of  humanity.  As 
an  enslaving  drug  it  is  the  most  insidious,  the  most  rapid  in  its 
conquest,  the  most  demoralizing  in  its  effects,  and  the  most  perma- 
nent in  the  marks  it  leaves  on  the  patient  should  he  long  survive 
its  use.  A  common  method  of  acquiring  the  habit  is  by  means  of 
medicated  drinks  and  sweets,  such  as  wines,  coca,  voice  lozenges  and 
the  use  of  the  nasal  spray."— NELSON'S  ENCYCLOPAEDIA,  Per- 
petual Loose  Leaf  Edition,  Vol.  4,  p.  141.     Title,  "Drug  Habits." 

"The  principle  constituents  of  coca  are  cocaine  and  several  de- 
rivaties. ***  The  common  forms  of  administering  are  in  the  Wine  of 
Coca,  the  fluid  extract,  and  the  alkaloid  cocaine.  ***  When  used 
habitually  and  in  excess,  it  weakens  the  digestion,  and  produces  bi- 
liary and  other  disorders,  and  finally  induces  a  miserable  ruin  of  body 
and  mind."— THE  NEW  INTERNATIONAL  ENCYCLOPAEDIA 
(Dodd,  Meade  &  Co.,  New  York,  1913),  Vol.  5,  p.  92.     Title,  "Coca." 

"When  taken  internally,  cocaine  is  a  mental  stimulant,  and  mod- 
erate doses  usually  cause  a  pleasant  sense  of  exhilaration  and  a 
temporary  increase  in  mental  and  physical  power.  ***  The  sense  oi 
hunger  and  fatigue  is  lessened  so  that  privations  for  the  time  being 
may  be  better  endured  under  the  influence  of  the  drug."— THE 
AMERICANA  (Th  Americana  Co.,  New  York),  Vol.  5.  Title,  "Co- 
came. 
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"COCAINE. — An  alkaloid  derived  from  coca  leaves.  ***  The  toxic 
dose  varies  greatly,  some  persons  being  unfavorably  effected  by  small 
amounts.  The  only  result  may  be  restlessness  and  excitement,  or 
it  may  be  headache,  rapid  respirations,  delirium,  coma,  or  convul- 
sions, with  wide  dilation  of  the  pupils.  Persons  addicted  to  the  co- 
caine habit  use  the  drug  internally  and  by  hypodermic  injection. 
Its  prolonged  use  causes  digestive  disturbances,  general  weakness  of 
mind  and  body,  muscular  twitching  and  insomnia." — THE  NEW  IN- 
TERNATIONAL ENCYCLOPAEDIA  (Dodd,  Meade  &  Co.,  New 
York)   (1913),  Vol.  5,  p.  92.     Title,  "Cocaine." 

"In  Bulletin  No.  393,  published  by  the  Department  of  Agriculture, 
Dr.  Kebler  states  that  the  widespread  development  of  the  cocaine 
habit  in  the  United  States  has  been  far  more  detrimental  than  the 
use  of  opium  in  China.  While  the  statistics  regarding  this  subject 
are  by  no  means  complete,  they  are  sufficient  to  show  that  the 
use  of  cocaine  in  this  country  has  already  extended  to  a  greater 
percentage  of  the  people  than  has  opium,  even  in  China.  Not  only 
may  the  drug  be  obtained  by  itself,  but  many  patent  medicines  de- 
pend upon  it  for  their  effects."— THE  AMERICANA  (The  Americana 
Co.,  New  York,  1917)  Vol.  5.     Title,  "Drug  Habits." 

"Since  the  introduction  of  cocaine  into  general  therapeutic  use, 
numerous  cases  of  the  formation  of  a  habit  similar  to  that  of  opium 
or  morphine  have  been  recorded.  ***  A  wine  containing  coca  extract 
is  often  used  in  domestic  medicine  as  a  'general  tonic,'  and  has  re- 
peatedly given  rise  to  the  cocaine  habit."— PHARMACOLOGY  & 
THERAPEUTICS,  OR  THE  ACTION  OF  DRUGS  (Cushny),  Lea 
Bros.  &  Co.,  Philadelphia  and  New  York,  1906,  p.  306,  309. 

"DAMIANA. — The  leaves  of  Turnera  diffusa  aphrodisiaca,  a  small 
yellow-flowered  shrub  growing  from  southwestern  Texas  through 
Mexico,  especially  the  western  and  west  central  portions,  to  northern 
South  America,  and  in  some  parts  of  the  West  Indies.  ***  Constit- 
uents.— Damiana  yields  0.5  per  cent,  of  an  amber  colored  volatile  oil 
with  a  heavy,  aromatic  odor  and  a  warm,  camphoraceous,  bitter  taste, 
light-brown  amorphous  bitter  damianin,  which  is  soluble  in  ether  and 
chloroform,  6.4  per  cent,  of  hard  resin,  3.5  per  cent,  of  tannin,  soft 
resin,  sugar  and  gum.  Pharmaceutical  preparations. — Elixir  of  Da- 
miana, N.  F. ;  Fluidextract  of  Damiana,  N.  F.  Action  and  uses. — 
Damiana  possesses  the  properties  of  a  stimulant  tonic,  and  in  large 
quantities  is  laxative.  As  an  aphrodisiac  it  is  probably  valueless, 
and  it  has  no  power  to  restore  either  the  size  or  function  of  an 
atrophied  testicle.  It  has  been  largely  employed  in  sexual  impotence, 
but  as  it  is  usually  combined  with  phosphorus  and  nux  vomica,  it  is 
quite  probable  that  the  benefit  obtained  is  due  to  the  latter  reme- 
dies."—NATIONAL  STANDARD  DISPENSATORY,  (Lea  Bros.  & 
Co.,  Philadelphia,  1905),  p.  524. 

"Cola  may  be  employed  for  practically  the  same  purpose  as  caf- 
feine. The  remedy  has  been  recommended  as  a  treatment  for  car- 
diac failure  and  for  tropical  diarrhoea.  It  is  claimed  that  the  powder 
when  eaten  increases  one's  power  of  enduring  fatigue  witiiout  food, 
and  it  has  been  employed  to  some  extent  for  this  purpose.  It  may 
also  be  given  for  headache,  neuralgia  and  migraine,  and  it  is  useful 
in  cases  of  nervous  breakdown  resulting  from  overwork.  Its  physi- 
ological effects  are  closely  allied  to  those  of  caffeine.  The  dose  in 
substance  is  from  20  to  40  grains  three  times  daily.  ***  — Pharma- 
ceutical preparation.— Fluidextract  of  Kola."— NATIONAL  STAND- 
ARD DISPENSATORY,  (Lea  Bros.  &  Co.,  Philadelphia,  1905).  Title, 
"Cola." 

"Coffee,  or  its  alkaloid  caffeine,  may  be  employed  as  a  stimulant 
in  collapse  and  in  opium  poisoning,  since  it  powerfully  effects  the 
respiratory  center,  which  is  depressed  by  the  opium.     By  stimulating 
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the  intellectual  centers  of  the  brain,  it  also  keeps  the  patient  awake, 
and  thereby  does  not  allow  him  to  'forget  to  breathe.'  ***  In  France, 
caffeine  is  very  largely  employed  as  a  stimulent  of  the  heart  in  cases 
of  circulatory  failure.  ***  A  portion  of  the  increased  rapidity  of  the 
heart  and  strength  of  pulse  under  its  influence  is  probably  dependent 
more  upon  its  effect  upon  the  nervous  system  than  directly  upon  the 
circulatory  apparatus.  ***  Its  employment  as  a  stimulant  to  the  heart 
is  not  to  be  resorted  to  for  long  periods  of  time.  It  is  rather  a 
remedy  which  is  to  be  used  to  bridge  over  a  crisis.  The  dose  of 
caffeine,  or  citrated  caffeine,  which  is  more  soluble,  is  from  1  to  5 
grains  three  times  a  day.  When  large  doses  are  repeatedly  given, 
patients  not  infrequently  develop  what  is  known  as  caffeine  insanity, 
owing  to  its  stimulating  effect  upon  the  nervous  system,  and  prob- 
ably by  causing  increased  activity  of  the  kidneys.  ***  An  additional 
purpose  for  which  caffeine  is  employed  is  the  relief  of  neuralgic  head- 
ache, or  that  dependent  upon  eye-strain,  in  which  conditions  it  does 
good  by  stimulating  the  nervous  system.  For  these  conditions  it 
is  usually  combined  with  some  of  the  bromides,  and  often  with 
acetanilid,  phenacetin,  or  antipyrine.  There  can  be  no  doubt  that  in 
this  combination  it  forms  one  of  the  most  valuable  remedies  that 
we  have  for  ordinary  neuralgic  headache." — THE  NATIONAL 
STANDARD   DISPENSATORY,   p.   329.     Title,   "Coffee." 

"In  man,  smaller  quantities  of  caffeine  stimulate  the  central  nerv- 
ous system,  in  particular  that  part  associated  with  the  physical  func- 
tions. The  ideas  become  clearer,  thought  flows  more  easily  and 
rapidly,  and  fatigue  and  drowsiness  disappear.  Not  infrequently, 
however,  connected  thought  is  rendered  more  difficult,  for  impres- 
sions follow  each  other  so  rapidly  that  the  attention  is  distracted, 
and  it  requires  more  and  more  effort  to  limit  it  to  a  single  object. 
***  The  stimulation  of  the  higher  nervous  centers  is  often  evidenced 
by  the  insom.nia  and  restlessness  which  in  many  people  follow  the 
indulgence  in  coffee  and  tea  late  at  night.  ***  The  action  of  caffeine 
on  the  central  nervous  system  has  led  to  its  employment  in  a  num- 
ber of  different  conditions.  Thus,  in  nervous  exhaustion  it  may  be 
used  to  stimulate  the  brain,  and  in  collapse  its  action  on  the  vasco- 
motor  and  respiratory  centers  has  been  found  of  value.***  In  nar- 
cotic poisoning,  with  failing  respiration,  caffeine  may  be  used  to 
stimulate  the  center  in  place  of  strychinine  or  atropine ;  in  opium 
poisoning  more  particularly,  strong  coffee  has  been  used,  but  caf- 
feine may  be  substituted  to  advantage.  Its  stimulating  action  on 
the  brain,  and  more  especially  on  respiration,  renders  it  an  anti- 
dote in  dangerous  cases  of  alcoholic  poisoning,  also.  Some  forms 
of  migraine  and  headache  are  relieved  by  caffeine,  but  in  some  it 
seems  rather  to  intensify  the  pain;  this  action  has  been  attributed 
to  its  dilating  the  cerebral  vessels.  Cola  preparations  are  often 
advised  as  general  tonics  in  weakness  and  neurasthenia." — PHAR- 
MACOLOGY AND  THERAPEUTICS,  OR  THE  ACTiON  OF  DRJGS 
(Lea  Bros.  &  Co.,  Philadelphia,  1906)  Title,  "Caffeine." 

"Caffeine  has  absolutely  no  nutritive  value.  If  taken  in  moderate 
doses,  it  has  the  effect  of  increasing  the  blood  pressure,  and  stimu- 
lating the  cerebrum,  thus  increasing  the  reasoning  power  and  the 
imagination  ;  it  is  even  believed  to  increase  the  powers  of  muscular 
endurance.  Larger  quantities,  however,  are  liable  to  cause  trembling 
of  the  muscles,  and  toxic  doses  have  the  effect  of  paralyzing  the 
heart.  ***  Therapeutically,  caffeine  is  used  to  combat  certain  torms 
of  nervous  and  cardiac  depression,  certain  headaches  and  neuralgias, 
gout,  the  insomnia  of  alcoholism,  and  opium  narcosis." — THE  NEW 
INTERNATIONAL  ENCYCLOPAEDIA  (Dodd,  Meade  &  Co.,  New 
York,  1913),  Vol.  3,  p.  788. 
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In  the  statement  made  in  connection  with  his  appH- 
cation  for  the  registration  of  this  label,  Dr.  Pemberton 
said : 

*'My  trade-mark  consists,  essentially,  of  the  rep- 
resentation of  the  coca  plant,  having  printed  across 
it  the  words  'French  Wine  Coca,  The  Ideal  Nerve 
Tonic,  Health  Restorer  and  Stimulant,'  accompa- 
nied by  the  fac-simile  signature  of  J.  S.  Pember- 
ton. This  trade-mark  I  have  used  continually  in 
my  business  since  April,  1882.  The  class  of  mer- 
chandise to  which  the  same  is  appropriated  is  a 
medicinal  preparation,  and  a  particular  description 
of  goods  comprised  in  said  class  is  a  nerve  tonic, 
known  as  'French  Wine  of  Coca,'  and  it  is  my  prac- 
tice to  apply  my  trade-mark  to  bottles  containing 
the  said  medicinal  preparation  by  means  of  suitable 
labels  on  which  the  representation  of  the  coca  plant, 
and  the  words  mentioned,  are  printed  in  colors  with 
the  fac-simile  signature  of  J.  S.  Pemberton  affixed 
at  the  bottom  of  said  label."   (defendant's  exhibit 

Defendant' s  exhibit  21  is  a  photograph  of  the  station- 
ery used  by  the  Pemberton  Medicine  Company  in  1888 
m  connection  with  the  manufacture  and  sale  of  'Tem- 
berton's  French  Wine  of  Coca,"  a  reproduction  of  which 
is  shown  on  the  opposite  page. 

A.  O.  MURPHY,  of  Barnesville,  Ga.,  (defendant's 
witness),  one  of  the  partners  composing  the  Pemberton 
Medicine  Co. : 

''Defendant's  exhibit  21, — this  whole  batch  of 
several  pages, — is  the  letter  written  by  me.  That 
is  the  stationery  that  we  had  at  that  time, — the  date 
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of  the  letter  is  March  8th,  1888.  That  picture  on 
the  left  of  the  letter  head  there  is  a  picture  of  a 
coca  plant.  The  old  Doctor  (Pemberton)  had  a 
cut,  you  know,  and  we  incorporated  it  in  all  of  our 
stationery,  on  our  letter  heads,  and  I  think  it  is  on 
the  labels  that  we  pasted  on  the  Wine  of  Coca.  *'''* 
We  tried  to  carry  that  through  it,  you  know.  That 
picture  there  is  the  picture  of  the  coca  plant.  At 
that  time  there  seemed  to  be  quite  an  interest  in 
the  extract  of  coca  leaves  and  cola  nuts,  as  a  nerve 
tonic,  is  my  recollection;  and,  soon  after  we  got 
over  on  Pryor  and  Hunter  Streets,  we  found  out 
that  Thurher  Wyler  &  Co.,  of  New  York,  were 
putting  lip  a  Wine  of  Coca  that  they  were  calling 
'French  Wine  of  Coca.'  We  got  into  correspond- 
ence with  them.  It  seemed  that  it  zvas  up  there  in 
New  York,  too, — the  effect  of  the  extract  of  coca 
leaves  upon  the  nervous  system, — and  we  at  once 
thought  of  stopping  them,  and  we  did  carry  on 
considerable  correspondence,  to  the  extent  of  get- 
ting the  legal  opinion  of  Hon.  J.  J.  Hammond,  who 
was  a  personal  friend  of  mine,  and  also  my  father- 
in-law.  I  went  to  him  as  an  advisor  and  told  him 
I  would. rather  pay  him  to  tell  me  whether  I  was 
doing  right  or  not,  than  to  get  into  a  law  suit,  and 
I  paid  him  $40.00  for  him  to  tell  me  not  to  get  into 
the  suit.  We  attempted  to  have  them  stop,  but  we 
abandoned  it.  I  only  mention  that  to  show  that 
coca  extract  was  at  that  time  considered  a  nerve 
tonic  all  around.  We  advertised  that  feature  of 
it,  as  strengthening  the  strength  of  the  nervous 
system.  The  public  at  that  time  knezv  about  the 
coca.  ***  This  (defendant's  exhibit  23)  is  the 
label  we  used  on  the  wine  tonic,  'Wine  of  Coca.' 
We  put  the  extract  into  the  wine  in  place  of  put- 
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ting  it  into  a  syrup,  and  this  went  into  quart  bot- 
tles. This  is  the  label  on  the  bottle.  I  knew  what 
coca  was  after  I  got  into  the  business.  The  general 
public  heard  of  it  through  these  preparations,  of 
course/'  (Rec,  1285-1286). 

F.  M.  ROBINSON,  a  stockholder  and  director  of  the 
Coca-Cola  Co.,  and  for  23  years  its  secretary,  but  who 
was  formerly  associated  with  Dr.  Pemberton  in  the 
manufacture  of  'Temberton's  French  Wine  Coca" : 

"Yes,  sir,  I  helped  him  (Dr.  Pemberton)  make 
'Pemberton's  French  Wine  Coca.'  Yes,  sir,  he 
used  coca  and  cola  nuts  in  the  preparation  of  that, 
and  a  wine.  Well,  the  sales  of  'French  Wine  Coca' 
were  fairly  extensive ;  we  thought  it  was  pretty 
good  when  we  went  into  it.  That  was  his  leading 
article  at  the  time."  (Rec,  356-357).  ***  Yes,  sir, 
coca  leaves  and  cola  nuts  were  used  in  the  manufac- 
ture of  'Wine  of  Coca.'  "  (Rec,  365). 

Like  other  coca  wines  of  that  day,  it  was  sold  indis- 
criminately to  old  and  young,  and  to  all  classes  and  sexes, 
as  a  "general  tonic  and  vitalizer,"  irrespective  of  phy- 
sicians' prescriptions, — just  like  any  other  patent  med- 
icine. In  a  letter  dated  Oct.  4th.,  1887,  addressed  to 
A.  O.  Murphy,  of  Barnesville,  Ga.,  Dr.  Pemberton  tells 
of  the  widespread  and  popular  use  to  which  this  cocaine 
remedy  was  put : 

"French  Wine  Coca  can  be  made  more  valuable 
in  8  years  than  S.  S.  S.  is  now  worth,  as  it  is  a 
Universal  Remedy, — one  good  for  old  and  young, 
— all  classes  and  sexes, — to  be  used  at  all  seasons 
of  the  year.  An  eminent  Physician  in  New  York 
said  there  mav  be  a  better  Tonic  and  Vitalizer  in 
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some  other  planet  than  my  Wine  Coca,  but  there 
was  none  so  good  in  this."    (Defendanfs  Exhibit 

14.) 

SAMUEL  C.  DOBBS,  now  vice-president  and  sales- 
manager  of  the  Coca-Cola  Co.,  but  then  a  clerk  in  the 
employ  of  A.  G.  Candler  &  Co.,  wholesale  druggists,  tells 
of  the  extensive  sale  and  use  of  this  preparation  of  co- 
caine and  caffeine  long  before  the  remedy  which  subse- 
quently received  the  name  "Coca-Cola"  was  devised: 

"Dr.  Pemberton  sold  'Pemberton's  French  Wine 
of  Coca'  a  long  time  before  'Coca-Cola.'  A.  G. 
Candler  used  to  buy  that  in  large  quantities.  That 
was  put  up  in  bottles, — what  we  call  'sixes,' — six 
to  a  gallon.  I  do  not  remember  when  the  trade  on 
that  played  out.  My  recollection  is  that  along  in 
1887  there  was  very  little,  if  any,  demand  for  it. 
We  had  some  in  stock,  but  I  don't  know  whether 
there  was  any  demand  for  it  or  not;  but  he  manu- 
factured it  previous  to  1886  and  1887, — 'Pember- 
ton's  French  Wine  Coca.'  Candler  &  Co.  bought 
a  great  deal  of  it,  and  sold  it,  but  it  was  not  dis- 
pensed; it  was  sold  in  these  bottles  as  a  medicine. 
***  It  was  some  kind  of  nerve  tonic."  (Rec,  328). 
Wine  of  Coca  was  manufactured  extensively  in  those 

years  by  many  concerns  throughout  the  country,  and, 
indeed,  was  an  official  preparation  listed  in  the  Phar- 
mocapaeia^  and  in  Dispensatory.^ 


8"V1NUM  COCAE.— Wine  of  Coca.— Fluidextract  of  Coca,  65  Cc. : 
Alcohol,  75  Cc. ;  Sugar  65  Gm. ;  Red  Wine,  a  sufficient  quantity  to 
make  1,0000  Cc.  Dissolve  the  Sugar  in  500  Cc.  of  Red  W^ine,  add  the 
Alcohol  and  Fluidextract  of  Coca,  and  enough  Red  Wine  to  make 
the  liquid  measure  1,000  Cc.  Set  the  mixture  aside  for  two  days ; 
then  filter  through  paper,  in  well-covered  funnel.  Average  dose, — 
16Cc.  (14  fluiddrachms)."— PHARMACOPAEIA  OF  THE  UNITED 
STATES  (8th  Decennial  Edition)  p.  501. 

9"VINUM  COCAE.— Wine  of  Coca.— Preparation.— Fluidextract  of 
Coca,  65  Cc. ;  alcohol,  75  Cc. ;   sugar,  65  Gm. ;   Red  Wine  a   sufficient 
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C.  G.  PETERS,  of  New  Orleans,  31  years  in  the  re- 
tail drug  business  (plaintiff's  witness)  : 

"Yes,  sir,  I  remember  the  thing  that  used  to  be 
called  'Wine  of  Coca' ;  that's  an  official  preparation, 
— in  the  Pharmacopaeia.  I  have  known  'Wine  of 
Coca'  ever  since  I  have  been  in  the  business.  You 
ask  if  I  remember  who  used  to  put  it  up;  I  make  it, 
everybody  makes  it.  It  is  just  open  to  the  whole 
world.  Its  color  is  dark, — like  coca-cola,  sarsa- 
parilla,  and  root  beer.  I  haven't  made  it  for  a  num- 
ber of  years, — it  has  died  out,  no  use  for  it.  These 
other  things  (cola  drinks)  have  taken  its  place.  It 
used  to  be  made  out  of  coca  leaves  and  Sherry 
wine.  ^°  In  those  old  days  we  gentlemen  of  the  trade 
used  to  buy  the  coca  leaves  and  the  Sherry  wine  and 
make  it  ourselves,  or  we  made  it  out  of  the  fluid- 
extract  of  coca.  ***  Yes,  sir,  the  coca  leaf  has  in 
it  the  element  of  cocaine.  When  I  sold  'Wine  of 
Coca  there  was  cocaine  in  it,  yes,  sir.  The  fluid- 
extract  of  coca  zvas  a  commercial  article  at  the  time 
I  am  speaking  about,  and  the  'Wine  of  Coca  was 
sold  extensively,  but  'Wine  of  Coca'  has  not  been 
used  for  the  last  eight  or  nine  years.  However,  it 
was  the  predecessor  of  these  things  (cola  drinks), 


quantity  to  make  1,000  Cc.  (The  rest  of  the  process  given,  same  as 
in  United  States  Pharmacopaeia.)  ***  Each  Cc.  of  Wine  of  Coca 
represents  0.065  Cc,  or  1  fluiddrachm  about  4  minims,  of  Fluidextract 
of  Coca.  USES. — This  preparation  combines  the  stimulant  effects 
of  coca  with  those  of  the  menstruum.  It  has  become  very  popular 
with  the  laity  as  a  remedy  in  mental  and  physical  fatigue.  It  may 
be  administered  whenever  the  effects  of  the  drug  are  desired.  The 
doses  are  from  2  to  8  drachms  (9-30  Cc.)"— THE  NTIONAL  STAND- 
ARD DISPENSATORY  (Lea  Bros.  &  Co.,  Philadelphia  and  New  York, 
1905)  pp.  1637-1638. 

"WINE. — 5.  In  Pharm. — A  solution  of  a  medicinal  substance  in 
wine  ;  as.  Wine  of  Coca;  Wine  of  Colchicum."— CENTURY  DICTION- 
ARY (1899),  Vol.  X,  p.  6939. 

10"COCA  WINE  (Vium  Cocae). — A  wine  used  for  stimulating  pur- 
poses, consisting  of  about  1  part  of  coca  and  8  parts  of  Sherry."^ — 
NELSON'S  ENCYCLOPAEDIA,  Perpetual  Loose  Leaf  Edition  (Thos. 
Nelson   &  Sons,  New  York),  Vol.  3,  p.  213. 
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and  had  the  same  general  look  and  taste.  There 
was  no  secret  in  the  trade, — those  who  vised  'Wine 
of  Coca'  knew  zvhat  it  was  made  of,  certainly.  It 
was  generally  understood  by  the  physicians  that 
there  was  not  enough  cocaine  in  it  to  do  any  harm. 
It  was  simply  a  stimulant.''     (Rec,  655-656). 

DR.  JOHN  A.  VVESSNER,  of  Chicago  (plaintiff's 
witness)  : 

"Yes,  sir,  I  am  familiar  with  'Wine  Coca.'  Yes, 
sir,  I  think  I  have  seen  the  labels  that  were  used 
on  the  old  bottles  of  'Wine  Coca'  showing  pictures 
of  coca  leaves  and  cola  nuts  thereon.  ***  It  is  true 
that  Park-Davis  &  Co.,  of  Detroit,  manufactured 
for  a  great  many  years  a  preparation  of  this  char- 
acter, and  sold  it  extensively  throughout  the  United 
States;  but  they  sold  that  as  a  medicinal  prepara- 
tion. ***  I  am  not  familiar  with  the  fact  that  Dr. 
Pemberton  made  a  product  called  Temberton's 
French  Wine.'"  (Rec,  925). 

JOHN  W.  ROSSITER,  of  Chicago,  (plaintiff's  wit- 
ness) : 

''There  was  one  remedy,  a  patent  medicine,  that 
was  sold  quite  extensively  here  for  a  while  that  was 
known,  I  think,  as  'Wine  of  Coca.'  It  had  quite  a 
sale  here  for  a  while.  That,  to  my  knowledge,  was 
about  the  only  preparation  of  coca  that  was  sold 
very  extensively.  It  was  sold  as  a  proprietary 
remedy."  (Rec,  936).  i 

SAMUEL  C.  DOBBS,  vice-president  and  sales-man- 
ager of  the  Coca-Cola  Co. : 

"Among  other  coca  wines  and  coca  cordials  that 
were  made  at  that  time  by  various  parties,   was 
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'Vin-Mariani/  and  'Kolafra.'  'Mariani'  was  made 
up  east  somewhere,  and  'Vin-Kolafra'  was  made 
by  Johnson  &  Johnson.  There  was  'Vin-Mariani/ 
— oh,  three  or  four  of  those  preparations  that  I  do 
not  recall  right  now,  all  put  up  in  bottles.  I  pre- 
sume they  were  made  out  of  coca;  they  carried  that 
inference  by  the  name  on  them.  Along  about  that 
time,  or  just  previous  thereto,  there  was  quite  a  lit- 
tle business  on  that  class  of  product, — they  had  a 
sort  of  run  on  it  in  those  years."  (Rec,  328-329). 

DR.    WILLIAM    M.    SIMONSON,    of   Cincinnati, 

(defendant's  witness) : 

"A  considerable  number  of  preparations  of  coca 
leaves  came  into  use  about  1886,  chiefly  on  account 
of  the  agitation  due  to  the  introduction  of  the  pre- 
pared alkaloid  into  medical  and  surgical  practice. ^^ 
The  cocaine  was  much  talked  of  in  pharmaceutical 
and  surgical  practice  about  1884-1886,  and  these 
various  wines,  and  the  like,  were  put  on  the  market 
before  that  period.  From  my  experience,  which 
was  obtained  from  my  connection  with  the  drug 
business,  they  were  sold  largely  outside  of  physic- 
ians' orders.  They  were  more  or  less  known  popu- 
larly, and  I  know  for  myself  that  I  have  sold  them 
often  without  any  orders  from  any  physician  what- 


ll"Cocaine  is  an  alkaloid  extsacted  from  the  leaves  of  Erythroxylon 
coca  (see  Coca),  a  shrub  cultivated  in  the  tropics  of  both  hemispheres. 
It  was  discovered  by  Neumann  in  1860,  and  introduced  into  surgical 
practice  by  Koehler  in  1884.— NELSON'S  ENCYCLOPAEDIA,  Perpet- 
ual Loose  Leaf  Edition  (Thos.  Nelson  &  Sons,  New  York)  Vol.  3, 
p.  211. 

"Although  an  alkaloid  called  Erythroxyline,  which  subsequently  re- 
ceived the  name  cocaine,  was  obtained  from  coca  as  long  ago  as  1855. 
the  history  of  the  agent  in  actual  therapeutics  did  not  begin  until 
1884.  when  Karl  Koehler  demonstrated  its  practical  utility.  Since  then 
its  use  has  been  developed  to  a  very  extensive  degree,  and  many 
applications  have  been  found  for  it  both  in  medicine  and  in  surgery." 
—THE  AMERICANA  (The  Americana  Co.,  New  York,  1917),  Vol.  5, 
Subject, — "Cocaine." 
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ever,  much  like  any  ordinary  merchandise  package 
would  be  sold  at  any  pharmacy."  (Rec,  2510). 

The  fluid  extract  of  coca,^^  of  which  these  wines  were 
chiefly  composed,  was  a  well  known  commercial  article 
at  that  time,  and  many  druggists  throughout  the  country 
made  it  themselves  from  the  coca  leaves.    It  was  one  of 

the  official  preparations  of  coca. 


12"FLUIDEXTRACTA.— Fliiidextracts.— The  term  fluidextract,  in 
its  present  acceptation,  is  applied  to  concentrated  alcoholic,  or  hydro- 
alcononc  solutions  ot  vegetable  principles,  which  are  permanent  and 
represent  all  the  active  virtues  of  the  drugs  from  which  they  are 
made;  they  are  officially  recognized  in  the  Pharmacopoeias  of  the 
United  States,  Great  Britain,  Germany  and  Switzerland,  differing  but 
slightly  in  strength  in  the  four  countries.  ***  Prior  to  1880  the 
strength  of  fluidextracts,  as  prescribed  by  the  Pharmacopoeias,  was 
1  grain  of  drug  to  1  minim  of  fluidextract;  since  that  time  the 
Pharmacopoeial  strength  is  based  upon  the  relations  of  the  metric 
measure  of  weight  and  capacity,  so  that  any  weight  of  a  given  drug 
If  to  be  converted  into  a  fluidextract  having  the  bulk  of  the  same 
weight  of  water  at  its  maximum  density,  or,  in  other  words,  1  Gm. 
of  the  drug  is  represented  by  1  Cc.  of  the  fluidextract.  The  excep- 
tions to  this  rule  are  the  fluidextracts  of  aconite,  belladonna  root, 
cinchona,  coca,  colchicum  seed,  conium,  hydrastis,  hyascyamus, 
guaranna,  ipecac,  nux  vomica,  pilocarpus,  scopola.  and  stramonium, 
all  of  w^hich  are  directed  to  be  standardized  at  a  definite  alkaloidal 
strength.  ***  All  the  official  fluidextracts  are  directed  to  be  pre- 
pared by  perculation  a  menstruum  uniform  in  alcoholic  strength  be- 
ing employed  during  the  process  of  exhaustion,  ***  Arranged  ac- 
cording to  menstruum,  the  official  fluidextracts  may  be  divided  into 
22  classes,  as  follows  :  ***  Alcohol  1  volume,  water  1  volume  (diluted 
alcohol)  :  berries,  chimaphila,  chirata,  coca,"  etc. — NATIONAL 
STNADARD  DISPENSATORY,  (Lea  Bros.  &  Co.,  Philadelphia)  pp. 
646-648. 

"FLUIDEXTRACTUM  COCAE.— U.  S.— Fluidextract  of  coca.— 
Preparation. — Coca,  in  No.  40  powder,  1000  Gm. ;  diluted  alcohol,  a 
sufficient  quantity  to  make  1000  Cc.  Moisten  the  powder  with  450 
Cc.  of  diluted  alcohol  and  pack  it  firmly  in  a  cylindrical  percolator; 
then  add  sufficient  diluted  alcohol  to  saturate  the  powder  and  leave 
a  stratum  above  it.  When  the  liquid  begins  to  drop  from  the  perco- 
lator, close  the  lower  orifice,  and,  having  closely  covered  the  perco- 
lator, mascerate  for  48  hours.  Then  allow  the  percolation  to  proceed, 
gradually  adding  diluted  alcohol,  until  the  coca  is  exhausted.  Re- 
serve the  first  800  Cc.  of  the  percolate  and  evaporate  the  remainder 
at  a  temperature  not  exceeding  50°  C.  (122°  F.)  to  a  soft  extract; 
dissolve  this  in  the  reserved  portion,  and  mix  thoroughly.  ***  Assay 
10  cubic  centimeters  of  this  liquid  by  the  process  given  below;  from 
the  results  thus  obtained,  ascertain  by  calculation  the  amount  of 
ether  soluble  alkaloids  in  the  remainder  of  the  liquid,  and  add  to  this 
enough  diluted  alcohol  to  make  each  100  cubic  centimeters  contain 
0.5  Gm.  of  the  ether  soluble  alkaloids  of  coca"  [that  is,  of  cocaine  and 
its  derivatives]— NATIONAL  STANDARD  DISPENSATORY  (Lea 
Bros.  &  Co..  Philadelphia)  p.  658;  THE  PHARMACOPOEIA  OF  THE 
UNITED  STATES,  8th  Decennial  Edition,  p.  175. 
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C.  G.  PETERS : 

"The  fluid  extract  of  coca  was  a  commercial  arti- 
cle generally  sold  at  the  time  I  am  speaking  about/* 
(Rec,  656). 

WILLIS  E.  VENABLE,   (plaintiff's  witness): 

"I  took  the  coca  leaves  and  made  my  fluid  extract 
of  coca  myself  by  percolation, — made  many  a  gal- 
lon besides  what  I  made  for  the  'Coca-Cola/  be- 
fore that  and  since.  They  used  that  in  the  drug 
business,  and  I  have  been  in  the  drug  business  ^** 
all  my  hfe."  (Rec,  393). 

Nashville  Syrup  Co.  vs.  Coca-Cola  Co.,  215  Fed.,  588 
("C.  C.  A."-6): 

''Coca  is  a  South  American  shrub,  from  the 
leaves  of  which  cocaine,  among  other  substances,  is 
obtained;  the  cola  tree  grows  in  Africa,  and  from 
its  nuts  caffeine  may  be  extracted.  The  use  of  these 
leaves  and  these  nuts  by  the  natives  in  their  respec- 
tive countries,  and  for  the  supposed  stimulating 
qualities,  had  long  been  known  in  this  country,  and 
before  1887  extracts  respectively  from  coca  leaves 
and  cola  nuts  had  found  a  place  in  the  Pharmaco- 
poeia. '^**  The  extracts  were  used  mainly  by  drug- 
gists in  compounding  medicine." 

DR.  JOHN  A.  WESENER  (plaintiff's  witness): 
"Park-Davis  &  Co.  make  up  one  product  which 
is  known  as  fluid  extract  of  coca,  and  another  pro- 
duct known  as  fluid  extract  of  cola.  ***     They  are 
medicinal  products."  (Rec,  931) 

Prior  to  1885,  Benjamin  Kent,  a  retail  druggist  of 
Patterson,  New  Jersey,  who  had  carried  a  line  of  coca 
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wines  for  a  number  of  years,  devised  a  "tonic''  composed 
essentially  of  the  fluidextract  of  coca  and  caffeine, 
which  he  recommended  to  his  trade  and  dosed  out  to 
them  from  a  bottle  on  his  shelf.  In  1885,  in  looking 
over  the  catalogue  for  the  years  1883  and  -4  of  Fred- 
erick Stearns  Company,  of  Detroit,  his  attention  was 
attracted  to  two  parallel  articles,  one  commenting  upon 
the  drug  coca,  and  the  other  upon  the  drug  cola.  The 
idea  immediately  struck  him  that,  as  his  remedy  was  a 
compound  or  mixture  of  the  fluidextract  of  coca  and 
caffeine  (the  active  principle  of  cola),  it  would  be  to 
call  it  "Coca-Cola."  So  he  adopted  "Coca-Cola"  as  the 
name  of  his  preparation  and  thereafter  labeled  his  bot- 
tles with  that  name. 

BEXjAMIN  KENT,  of  Patterson,  New  Jersey: 
'T  offer  in  evidence  this  book, — this  catalog, — 
of  Frederick  Stearns  Company,  of  Detroit,  Mich. 
The  catalogue  is  No.  84,  dated  1883  and — 4,  and 
on  page  38  there  are  parallel  articles  on  Coca  and 
Cola,  commenting  on  those  two  drugs.  There  is  no 
association  in  this  book  between  one  and  the  other, 
but  the  idea  of  coupling  the  two  together  I  got 
from  this  book.  They  were  of  the  same  relative 
medicinal  properties,  both  nerve  tonics.  We  had 
previously  used  a  mixture  of  coca,  and  the  idea  of 
coupling  them  was  from  this  book.  For  some  years 
we  had  used  this  'Coca-Cola'  from  a  shelf  bottle, 
— I  use  the  word  'shelf  bottle'  to  distinguish  it  from 
a  proprietary  medicine.  For  a  while  I  used  it  my- 
self just  for  dosing  out.  It  gradually  grew  up  to 
the  proprietary  form  in  which  it  is  now  sold.  In 
1888  we  put  it  up  in  the  form  of  a  patent  medicine. 


140 


Q.  Is  the  term  'Coca-Cola'  original  with  you?  A. 
Yes,  sir, — that  is,  the  coupling  of  the  words.  Q. 
The  compound  word?  A.  Yes,  sir;  the  catalogue 
makes  no  mention  of  them  together;  they  have  no 
association  with,  each  other;  the  idea  of  coupling 
the  two  together  was  original  with  me.  ***  O.  Will 
you  state  the  composition  of  the  article  which  you 
put  up  called  'Coca-Cola'  ?  A.  It  contains  the  ex- 
tract of  coca  and  caffeine,  which  is  the  active  prin- 
ciple of  the  cola  nut ;  also,  tincture  of  bitter  orange 
peel,  and  some  little  flavorings ;  that  is  all,  and  some 
^spirits  to  keep  it."  (pp.  12  and  16,  Defts.  Bx.  68). 

CHARLES  E.  CLOSTER,  of  Mt.  Vernon,  New 
York,  formerly  in  the  employ  of  Benjamin  Kent  at  Pat- 
terson, New  Jersey : 

"I  worked  for  Mr.  Kent  for  four  years  prior  to 
October,  1888.  *^*  Q.  You  say  this  'Coca-Cola' 
was  talked  of  in  the  latter  part  of  1885  ?  A.  Previ- 
ous to  that.  ***  Q.  How  was  the  talk  of  it  origin- 
ated? A.  It  came  from  Fred  Stearns'  price  list. 
It  was  a  time  when  we  had  several  preparations  of 
coca  on  the  market,  and,  looking  over  Stearns'  list, 
we  struck  on  the  name  'Coca-Cola,'  and  that  is 
where  the  name  originated.  We  put  up  the  same 
preparation  at  the  time,  but  we  had  no  name  for  it 
until  we  struck  Stearns'  list.  **'''  It  was  not  known 
as  that  until  we  got  the  name  out  of  Fred  Stearns' 
list.  The  name  'Coca-Cola'  originated  somewhere 
in  the  latter  part  of  1885.  We  made  the  prepara- 
tion previous  to  that,  but  had  no  name  for  it  that 
I  can  remember, — simply  that  it  was  a  coca  tonic, 
that  is  all;  but  we  applied  it  from  that  list,  and 
printed  a  list  with  it  in.  '^''^*  Q.  Previous  to  that 
time  it  was  not  known  as  'Coca-Cola'?    A.   No,  sir. 
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Q.  Simply  'the  coca  preparation'?     A.  Yes,   sir." 
(pp.  4,  5,  and  6,  Defts.  Ex.  68). 

On  Nov.  1st.,  1888,  Benjamin  Kent  filed  in  the  Patent 
Office  an  application  to  register  the  words  "Coca-Cola" 
as  a  trade-mark  for  his  said  tonic,  and  registration  was 
duly  granted,  and  a  certificate  (No.  16,209)  was  issued 
to  him  January  22nd.,  1889.     (Defts.  Ex.  yo,  p.  i). 

Prior  to  1886,  Oliver  M.  Stiger,  of  58  Barclay  Street, 
Burgen  Point,  Hudson  County,  New  Jersey,  devised  a 
medicated  "tonic"  composed  of  the  fluidextract  of  coca 
and  barley  malt,  to  which,  on  January  1st.,  1886,  he  ap- 
plied the  name  "Coca-Malta."  Defendants'  Exhibit  i8o 
is  a  Patent  Office  copy  of  the  trade-mark  for  "Coca- 
Malta"  tonic,  which  was  registered  Feb.  9th.,  1886,  a 
reproduction  of  which  is  exhibited  on  the  opposite  page. 

The  "statement"  describes  the  mark  as  follows: 

"My  trade-mark  consists  of  the  word  'Coca-Mal- 
ta.' This  has  been  generally  arranged  as  shown  in 
the  accompanying  fac-simile,  which  represents  the 
leaves  of  the  coca  plant  and  heads  of  barley.  Upon 
the  leaves  and  barley  heads  is  printed  the  word 
'phosphated,'  and  above  the  word  'phosphated'  is 
the  word  'Stiger's,'  and  below  the  word  Thosphat- 
ed'  is  printed  in  a  curve,  the  word  'Coca-Malta,' 
which  appears  upon  the  leaves  and  barley  heads, 
and  below  the  word  'Coca-Malta,'  on  the  leaves,  is 
printed,  in  a  straight  line,  the  word  'Tonic'  The 
letters  are  in  plain  type,  and  the  representation  of 
the  coca  and  barley  are  also  printed  in  black;  but 
the  words  may  be  differently  arranged,  and  other 
forms  of  type  may  be  used,  and  the  pictures  may 
be  of  appropriate  colors,  without  materially  alter- 
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ing  the  character  of  my  trade-mark,  the  essential 
feature  of  which  is  the  word  'Coca-Malta.'  This 
trade-mark  has  been  used  continuously  in  my  busi- 
ness since  Jan.  1st.,  1886.  The  class  of  merchan- 
dise to  which  this  trade-mark  is  appropriated  is 
medicines,  and  the  particular  description  of  the 
goods  comprised  in  said  class  upon  which  I  use  the 
trade-mark  is  tonics.  It  is  my  practice  to  apply  the 
trade-mark  to  bottles  containing  the  tonic  by  means 
of  suitable  labels  on  which  it  is  printed  in  black  or 
in  colors  as  above  described.  (Defts.  Ex.  i8o,  p.  2). 

Thus  it  is  evident  that  for  many  years  before 
1886, — the  year  in  which  plaintiff  claims  its  pro- 
duct was  invented, — and  during  the  years  imme- 
diately following,  the  drugs  coca  and  cola  were  well 
known  articles  of  commerce  and  widely  used  in 
ethical,  proprietary  and  domestic  medicine.  Cocaine, 
the  active  principle  of  coca,  had  been  definitely 
and  permanently  introduced  into  medical  and 
surgical  practice,  and  the  newspapers  and  trade  journals 
of  that  day  were  full  of  lengthy  articles  describing  its 
wonderful  physiological  effects  and  heralding  the  great 
revolution  in  medicine  and  surgery  it  had  accomplished. 
By  their  labels  and  advertisements,  the  manufacturers  of 
the  various  cocaine  and  caffeine  remedies  had  spread  a 
knowledge  of  coca  and  cola  among  the  people  generally, 
and  impressed  upon  them  the  fact  that  these  drugs  are 
powerful  nerve  stimulants,  and  that  the  merits  of  pre- 
parations of  coca  and  cola  are  due  to  the  stimulating  or 
'^tonic"  properties  which  these  drugs  supply.  It  was  at 
this  stage  in  history  of  the  development  of  such  reme- 
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dies  that  Dr.  Pemberton  [whom  plaintiff  claims  was  the 
originator  of  its  product  (Rec,  p.  2)]  began  to  com- 
pound the  "tonic"  which  subsequently  received  the  name 
"Coca-Cola." 

c— ORIGIN  OF  "COCA-COLA." 

The  way  it  came  about  w^as  this:  In  1885  Dr.  Pem- 
berton formed  an  association  with  F.  M.  Robinson,  Ed. 
Holland  and  D.  D.  Doe,  whereupon  the  four  or^^^^i^pd  a 
corporation,  known  as  the  Pemberton  Chemical  Com- 
pany, the  better  to  exploit  " Pemberton' s  French  Wine 
Coca,"  and  Dr.  Pemberton's  other  remedies,  such  as 
"Indian  Queen  Hair  Dye,"  "Globe  Flower  Cough 
Syrup,"  "Gingerine,"  "Compound  Extract  of  Stillingia," 
etc.  By  1886  the  trade  on  the  "Wine  of  Coca"  began 
to  play  out  (Rec,  328).  Like  all  the  other  coca  wines 
and  so-called  cola  cordials,  it  was  marketed  in  quart 
bottles  and  retailed  for  a  dollar  (Rec,  329;  348; 
378).  The  price  was  high,  and  the  method  of 
distribution,  necessitating  the  purchase  of  a  quart  at 
a  time,  tended  somewhat  to  restrict  the  market.  The 
profits  on  the  other  preparations  were  not  encouragmg. 
Sales  lagged.  But  old  Dr.  Pemberton,  steeped  in  the 
drug  that  held  him  victim,  dreamed  the  dope-fiend's 
dreams  of  fortunes  made  and  spent.  From  his  own 
ghastly  experience  he  knew  how  insidiously  the  deadly 
drug  takes  hold  of  its  unsuspecting  victims,  and  how 
tenaciously  it  holds  them  in  its  grip.  With  the  insane 
cunning  of  the  drug-addict,  and  the  inordinate  greed 
that  inevitably  takes  possession  of  such  creatures,  he 
conceived  the  diabolical  scheme  of  foisting  the  "dope- 
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tonic"  on  the  public  generally  and  reaping  untold  wealth 
from  the  hapless  victims  who  acquired  the  habit.  His 
plan  was  to  popularize  the  thing  and  bring  it  within 
reach  of  every  one,  rich  and  poor,  regardless  of  age  or 
sex,  by  dispensing  it  at  soda  fountains,  as  a  medicated, 
or  "tonic,"  beverage  at  5c  per  dose, — very  much  as 
bromo-seltzer,  capudine,  seidlitz-pow^ders,  and  other 
headache  remedies  were  administered,  and,  as  the 
headache  remedies  were  administered,  and  as  the 
medicated  "tonic"  beverage  known  as  "Moxie,"  which 
had  taken  the  market  by  storm,  was  then  being  dispensed 
broadcast  up  East." 


13DR.  JOSEPH  JACOBS: 

"At  the  time  we  bought  it  ('Coca-Cola')  from  Dr.  Pemberton, 
'Moxie'  had  a  large  sale,  and  we  thought  we  would  make  a  big  thing 
out  of  it  as  'Moxie,' — that  was  put  up  East."  (Rucker  Rec.  315.) 

NOXIE  NERVE  FOOD  CO.,  vs.  BAUMBACH,  et.  al.,  32  Fed.,  205. 

"In  this  case  it  would  appear  that  Augustin  Thompson.  M.  D..  early 
in  1885  manufactured  a  beverage  called  by  him  'Moxie  Nerve  Food/ 
and,  deeming  it  of  great  value  commercially,  filed  with  the  United 
States  Commissioner  of  Patents  an  application  for  a  trade-mark 
therefor  on  the  16th  day  of  July,  1885,  which  was  afterwards  regis- 
tered in  the  patent  office,  Sept.  8th.,  1885,  and  from  which  it  appears 
that  such  trade-mark  had  only  been  in  use  since  April  1st.,  1885;  the 
term  'Moxie'  being  the  trade-mark  word,  while  the  label  included  a 
picture  and  other  descriptive  words.  Thompson  sold  this  trade-mark 
to  complainant  in  July,  1885,  and  the  complainant  has  used  the  same 
as  his  trade-mark  and  label  ever  since.  ***  Shortly  after  tlie  Moxie 
Nerve  Food  Company  got  under  full  headway,  quite  a  number  of 
persons  or  nerve  food  companies  sprung  up,  claiming  to  manufacture 
or  sell  nerve  food  beverages,  and  all  manufacturing  a  beverage  of  the 
same,  or  very  similar,  taste,  flavor  and  odor  to  that  of  the  com- 
plainant" 

MOXIE  NERVE  FOOD  COMPANY  vs.  MADOX  COMPANY,  152 
Fed.,  494 : 

"It  is  shown,  and  is  not  denied,  that  the  complainant's  article 
'Moxie,*  or  'Moxie  Nerve  Food,'  is  a  harmless  beverage  which  for 
many  years  has  had  a  very  large  sale.  It  also  appears  that  it  is 
offered  to  the  public  asi  a  'Nerve  Food'  or  'food  for  the  nervous 
system,'  and  is  a  cure  for  nervous  disorders;  and  that  there  is  a 
public  demand  for  the  article  as  a  cure  foi  nervous  disorders.  The 
trade-mark  which  the  complainant  desires  to  protect  was  registered 
in  the  patent  office  in  Sept.,  1885,  upon  a  statement  and  declaration 
of  Dr.  Augustin  Thompson. 

"  'This  trade-mark  I  have  used  continuously  in  my  business  since 
April  1st.,  1885,  and  the  particular  description  of  the  goods  is  a  liquid 
preparation  charged  with  soda  for  the  cure  of  paralysis,  softening 
of  the  brain,  and  mental  imbecility,  and  called  "Moxie  Nerve  Food." 
It  is  comprised  in  the  class  of  medical  compounds.' 
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"Upon  the  label  accompanying  the  declaration  was  the  state- 
ment : 

"  'Moxie  Nerve  Food  ***  is  a  simple  starchy  plant  grown  in  South 
America,  and  the  only  positive  nerve  food  known  that  can  recover 
brai4i  and  nervous  exhaustion,  and  loss  of  manhood,  at  once  unaided. 
It  has  cured  paralysis,  softening  of  the  brain,  and  mental  imbecility,' 
etc. 

"It  also  appears  that  at  the  time  of  the  filing  of  the  bill  'Moxie' 
was  presented  to  the  public  as  a  nerve  food,  or  food  for  the  nervous 
system,  and  as  a  preparation  containing  an  ingredient  of  remarkable 
curative  powers,  as  will  appear  from  the  following  copy  of  the  label 
affixed  to  bottles  : 

"  'More  palatable  if  served  ice  cold.  Keep  in  cool  place.  Moxie 
Nerve  Food.  Trade-mark  registered.  A  food  for  the  nervous  system, 
also  a  delicious  beverage.  ***  It  is  prepared  from  a  simple  sugar- 
cane like  plant  grown  near  the  equator.  It  was  lately  discovered  by 
Lieut  Moxie,  who  placed  the  discovery  in  the  hands  of  Dr.  Augustin 
Thompson,  w^ho  has  demonstrated  its  value  as  a  food  for  the  nervous 
system.  It  has  proved  itself  the  only  harmless  and  effective  nerve- 
food  known  to  science,  and  has  recovered  brain  and  nerve  exhaus- 
tion, also  paralysis,  softening  of  the  brain,  locomotor  ataxia,  and 
insanity,  when  caused  by  nervous  exhaustion.  It  nourishes  the  nerv- 
ous system,  gives  a  durable,  solid  strength  without  stimulation  or 
reaction,  creates  a  vigorous,  healthy  appetite,  removes  fatigue  from 
mental  and  physical  overwork,  and  brings  refreshing  sleep  at  night,' 
etc. 

"The  bill  alleges  : 

"  'That  the  beverage  "Moxie"  ****  is  a  meritorious  and  useful 
article  well  esteemed  for  its  tonic  action  and  for  its  useful  remedial 
effects  under  certain  conditions  and  diseases,  and  that  it  is  recognized 
by  reputable  members  of  the  medical  profession  as  a  meritorious 
preparatio':,  and  is,  and  has  been  by  them,  prescribed  when  indicated, 
and  public  institutions,  such  as  hospitals,  homes  for  consumptives  and 
the  aged  and  infirm,  and  the  like,  have  been,  at  their  request,  supplied 
with  "Moxie"  for  the  use  of  the  inmates.'  *** 

"The  defendants  have  offered  in  evidence  advertisements  inserted 
in  the  Lowell  Morning  Times  by  Dr.  Augustin  Thompson  in  Feb., 
1885,  in  part  as  follows  : 

"  'From  South  America. — On  the  Pacific  side,  in  South  America,  the 
Indians  grow  a  plant  something  like  our  rhubarb  from  which  they 
make  a  decoction  like  our  tea  and  coffee.  This  is  their  national 
drink.  From  its  use  they  are  able  to  undergo  great  fatiguing  exer- 
tions without  the  ordinary  results.  It  seems  to  be  a  nerve  food  in- 
stead of  a  medicine,  as  its  use  leaves  no  reaction  or  nervousness.  *** 
One  of  our  prominent  physicians  is  about  to  introduce  it  here  and 
it  will  soon  be  on  sale  by  the  grocers  and  apothecaries,  cheap  enough 
that  all  may  use  it.  ***  It  will  be  called  the  "Bolivian  Nerve  Food," 
or  "Moxie  Appetizer."  It  builds  an  appetite  by  building  the  nervous 
system  which  governs  the  functions  of  the  body.  Will  be  ready  by 
March  3rd.' 

"The  next  advertisement,  in  March,  1885,  was  in  part  as  follows  : 

"  'Last  week  we  called  your  attention  to  the  product  from  South 
America  lately  introduced  by  Lieut.  Moxie  as  a  nerve  food.  His  at- 
tention was  first  called  to  it  by  its  general  use  by  the  natives  and 
singular  action  on  the  nervous  system,  while  he  was  traveling  in 
Bolivia.  From  information  obtained  from  him  it  has  been  brought 
to   Lowell   and   thoroughly   tested   for   three   months.' 

"Medical  and  chemical  experts  say  that  these  descriptions  are  sug- 
gestive in  part  of  coca, — 'erythroxylon  coca,'  ***  In  the  bulletins  of 
the   Bureau  of  the  American   Republics,  printe.d  by  the  government, 


146 


appears,  in  the  hand  book  on  Bolivia,  Vol.  4,  p.  42,  a  reference  to 
'coca,'   or   'erythroxylon   coca,' — 

*'  'the  dried  leaves  of  which  are  a  highly  stimulating  narcotic,  and 
are  chewed  by  the  Bolivians  and  Peruvian  Indians,  by  travelers  in 
the  Upper  Andes,  and  by  the  Bolivian  soldiers  when  in  the  field,  just 
as  betel  is  used  by  the  inhabitants  of  the   East  Indies.' 

">!=**  i^  is  highly  probable  that  the  author  of  these  advertisements 
was  influenced  by  a  knowledge  of  this  stimulant  used  by  the  Bolivians 
when  he  called  his  preparation  'Bolivian  Nerve  Food,'  and  wrote  his 
account  of  the  'national  drink.'  That  there  is  another  Bolivian  plant 
that  has  such  points  of  resemblance  to  coca,  and  is  yet  so  different, 
and  which  forms  the  curative  agent  in  'Moxie,'  does  not  seem  highly 
probable.  *** 

"Dr.  Frederick  T.  Rogers  says  : 

"  'It  is  impossible,  with  the  thousands  of  enthusiastic  and  educated 
men  who  are  investigating  and  studying  the  medicinal  virtues  of 
the  world's  flora,  that  any  one  man  should  discover  and  appropriate 
to  his  own  uses  any  plant  which  possesses  in  any  degree  the  prop- 
erties ascribed  to  the  principle  ingredient  of  "Moxie,"  without  be- 
coming common  knowledge,  and  there  is  not  in  materia  medica  an> 
single  or  compound  vegetable  agent  which  possesses  these  powers.' 

"Dr.  Thompson,  in  his  application  for  registration  of  trade-mark 
said: 

"  'The  material  to  be  covered  by  this  trade-mark  is  a  fluid  resemb- 
ling in  color  the  usual  extract  of  vanilla,  has  a  bitter  taste,  with  an 
associate  taste  like  common  "tonic  beer."  The  taste  is  from  the 
flavoring  extract.  The  base,  the  most  useful  part  of  this  compound, 
is  as  tasteless  as  common  corn  stalks.'  *** 

"Dr.  Alfred  H.  Tuttle,  of  Cambridge,  Mass.,  testified  (for  the  Moxie 
Nerve  Food  Co.)  that  he  had  used  'Moxie'  in  many  cases  of  nervous 
exhaustion,  in  conjunction  with  other  treatment,  and  in  some  in- 
stances it  was  practically  the  only  treatment.     He  was  asked: 

"  'Q.  From  your  observation  can  you  state  what  the  physiological 
effects  of  "Moxie"  are  when  exhibited  in  cases  of  nervous  exhaus- 
tion? A  It  produces  a  mild  evacuation  of  the  bowels,  and  increases 
the  flow  of  urine, a  and  promotes  the  appetite.  It  causes  a  mild 
sense  of  well  being,b  which  is  evidently  of  a  tonic  nature.  I  con- 
sider "Moxie"  as  a  valuable  adjunct  in  the  treatment  of  all  cases 
of  nervous  disorders  caused  by  nervous  exhaustion,  and  in  many 
cases  is  all  the  treatment,  excepting  rest,  fresh  air,  and  restrictive 
diet,  that  is  necessary.' 

"  'Moxie'  was  put  up  not  only  in  liquid  form,  but  in  the  form^  of 
lozenges.  The  statement  concerning  'Moxie,'  made  in  connection 
with  these  lozenges,  is  directly  relevant  to  an  inquiry  into  the  true 
origin  and  ingredients  of  'Moxie.'  Attention  is  called  to  the  medi- 
cated 'Moxie  Lozenges,'  respondent's  exhibit  37.  On  the  box  is  the 
statement : 

"'The  Moxie  Nerve  Food,  from  which  this  lozenge  is  made,  has 
had  the  largest  sale  ever  known  in  the  history  of  trade,  5  023,741 
quart  bottles  having  been  sold  during  the  first  fifteen  months.*** 
It  is  generally  believed  that  it  has  saved  228,000  drunkards  and  389,- 
000  nervous  wrecks  during  the  last  year.'" 

a"The  most  important  property  of  caffeine  from  a  therapeutic 
point  of  view,  is  its  power  of  increasing  the  secretion  of  urine.*** 
In  their  action  on  the  kidneys,  the  members  of  the  caffeine  series 
stand  preeminent,  no  other  drug  producing  such  a  copious  flow  of 
urine  as  either  caffeine  or  theobromine." — PHARMACOLOGY  & 
THERAPEUTICS,  OR  THE  ACTION  OF  DRUGS  (Cushny),  Lea 
Bros.   &   Co.,   Philadelphia,   1906,  Title— "Caffeine." 
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Accordingly  in  May,  1886,  he  revised  the  "Wine  of 
Coca"  by  changing  it  from  the  form  of  a  wine  to  the 
form  of  a  syrup  the  better  to  adapt  it  to  use  at  soda 
fountains.  The  revision  consisted  simply  in  the  elimina- 
tion of  the  Bordeaux  wine  and  the  fluidextract  of  da- 
miana,  and  the  substitution  of  a  simple  syrup  consisting 
of  a  solution  of  sugar  dissolved  in  water. 

Except  for  the  damiana,  the  "tonic  properties''  re- 
mained the  same.  There  was  no  change  in  the  flavor- 
ing extracts  (Rec,  656).  It  is  true  that  the  syrup  did 
not  have  the  deep  rich  wine  color  of  the  wine,  or  the  color 
of  ''Moxie."  but  this  difficulty  was  overcome,  and  the 
color  of  the  syrup  was  made  to  resemble  that  of  the  wine, 
and  of  "Moxie,"  by  the  use  of  the  artificial  coloring 
agent  knov^n  as  caramel,  or  burnt  sugar,  coloring.  Then 
the  question  arose  as  to  a  fitting  name  for  the  revised 
product.  It  was  not  intended  to  discontinue  the  manu- 
facture and  sale  of  the  tonic  in  the  wine  form.  That  was 
the  Pemberton  Chemical  Company's  best  seller,  and  a 
tried  money-maker  was  not  to  be  discarded  for  a  mere  ex- 
periment. The  plan  was  to  sell  the  "tonic''  in  both  forms, 
and  thus  catch  the  trade  coming  and  going.  But  to  avoid 
confusion,  it  was  necessary  to  give  the  revised  product  a 
separate  name,  and,  besides,  as  it  was  no  longer  a  wine 
but  a  syrup,  it  would  have  been  inaccurate  to  continue  to 
call  it  ''Wine  of  Coca."  However,  it  was  still  essentially 
a  compound  or  mixture  of  the  powerful,  concentrated 
extract   of    coca   and    caffeine,    and    F.    M.    Robinson 


b"When  taken  internally,  cocaine  is  a  mental  stimulant,  and  mod- 
erate doses  usually  cause  a  pleasant  sense  of  exhilaration  and  tem- 
porary increase  of  mental  and  physical  power." — THE  AMERICANA 
(The  Americana  Co.,  N.  Y.,  1917)  Vol.  5,  Title,  "Cocaine." 
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thought  the  most  apt  and  appropriate  name  for  it  would 
be  to  call  it  "Coca-Cola."  That  name  would  lead  the 
public  to  believe  that  it  was  essentially  a  compound  of 
the  drugs  coca  and  cola,  and  would  enable  the  Pember- 
ton  Chemical  Co.  to  profit  by  the  great  demand  that  ex- 
isted at  that  time  for  preparations  of  that  character. 
The  other  stockholders  agreed  and  the  name  ''Coca- 
Cola"  was  adopted. 

F.  M.  ROBINSON,  a  stockholder  and  director  in 
the  Coca-Cola  Company,  and  for  twenty-two  years  its 
secretary,  but  who,  at  the  time  referred  to,  was  a  stock- 
holder in  the  Pemberton  Chemical  Company: 

'T  came  here  [Atlanta]  from  Lyons,  Iowa,  in 
December,  1885,  accompanied  by  Mr.  D.  D.  Doe. 
^y^t'  Messrs.  Pemberton,  Ed.  Holland,  D.  D.  Doe, 
and  I  then  formed  a  stock  company  known  as  the 
Pemberton  Chemical  Company,  a  copy  of  the  chart- 
er of  which  is  the  paper  exhibited  to  me.  '''**  Dr. 
J.  S.  Pemberton  had  been  in  previous  years  a  drug- 
gist, but  he  was  then  w^hat  you  might  call  a  manu- 
facturing chemist.  He  put  into  the  corporation 
several  preparations,  the  principle  of  which  was 
'Pemberton's  French  Wine  of  Coca,'  which  was  a 
patent  medicine  selling  at  a  dollar  a  bottle,  and  there 
was  a  preparation  called  'Gingerine,'  'Indian  Queen 
Hair  Dye,'  and  'Pemberton's  Globe  Flower  Cough 
Syrup.'  During  that  period  Dr.  Pemberton  was 
continually  experimenting  on  other  drinks  and 
chemical  compounds.  Well,  he  was  not  compound- 
ing anything  particular  at  that  time,  outside  of  these 
that  were  put  into  the  business  and  until  the  time 
of  this  preparation,  'Coca-Cola.'  The  preparation 
'Coca-Cola'  was  not  made  immediately  after  the 


i<mxm:B3sm^sis^!Ssss^% 


COCA-COLA 

SYRUP  ^  AND  ^.  EXTRACT,  ^ 

Tor  M.^  ?/e!er  3^  otiifir  mmM  Befer*a|f|' 

BiiiNE  ccmfslii^  tha  vahmble  T^ific  and  Keiive  Stim*  ' 
t?i.AKT  |iro|«f tk»ii  of  the'  Coca  pifiilftid  Coln-Cor  ICok) 
atits,  a«d  mikei  nm  only  &  delicious,  §i:hllarEtlag,   . 
f^frciliiag  aiKl  Inylgomtlug  B^^vcrage,  (diiptnstd  from 
the  soda  wator  f(m«taia  or  io  other  c^rboaHled  bev«f»  ; 
8gei),  but  n  v^uable  Brain  Toak,  And  »  pure  for  all  i 
atrroui  nf ictloas  —  Sick   HKA»*A0fm»  HKUtutcju,  I 
Hystkkia,  Mmlahcholv,  ite.     ,  . 
'->  The  jKicyllaf  flavor  of  COCA*0OLA  delights  e^cry 
pa!at«j  Itlsdbpensed  from  the  soda  founlala  la  tame 
mmnm  m  my  of  tha  f niH  sympt. , 


i.  ^  Sol©  Pfopri#tOfi  Atlanta,  Oa.     J 


149 


organization  of  said  company,  but  several  months 
afterwards  it  was, — some  five  months,  I  guess,  after 
this  charter  was  appUed  for.  We  commenced  mak- 
ing what  we  called  'Coca-Cola'  in  May,  1886.  ^^"^ 
This  product  had  no  name  in  the  beginning, — it  was 
being  experimented  upon.  Dr.  Pemberton  com- 
pounded a  preparation,  it  was  taken  dow^n  to  Mr. 
Venable's  soda  fountain  for  the  purpose  of  trying 
it  to  ascertain  whether  it  was  something  that  people 
would  like  or  not,  and,  after  they  had  made  various 
changes  in  the  compound,  it  seemed  to  be  satisfac- 
tory, and  then  the  question  came  up  with  reference 
to  having  a  name  for  it.  There  were  four  of  us 
in  the  corporation,  and  they  agreed  to  submit  four 
names,  each  one  of  the  members  submitting  a  name. 
I  submitted  the  name  'Coca-Cola,'  and  it  was  af  ter- 
w^ards  adopted  and  used.  "^^"^'"'^  The  syrup  was  given 
this  name  on  account  of  the  extracts  which  it  con- 
tained, 'coca'  and  'cola,'  made  from  coca  leaves  and 
from  the  cola  nut."  (Rec,  354) 

a.—WHAT  THE  ORIGINAL  "COCA-COLA" 
WAS  HELD  OUT  TO  BE. 

On  July  27th.,  1887,  Dr.  Pemberton  registered  in  the 
Patent  Office,  in  his  own  name  as  sole  proprietor  (Rec, 
349),  the  label  with  which  all  packages  or  containers  of 
this  ''Coca-Cola"  w^ere  labeled,  a  photograph  of  which, 
duly  authenticated  by  the  Commissioner  of  Patents,  and 
in  evidence  as  Defendant's  Exhibit  2'ji,  and  is  reproduc- 
ed on  the  opposite  page. 

From  this  label  we  learn  that  this  "Coca-Cola,"  like 
the  ''Wine  of  Coca,"  was  "stimulating,  refreshing,  ex- 
hilarating and  invigorating;"  that,  like  the  "Wine  of 
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Coca,"  it  was  an  "intellectual  beverage"  and  a  'Valuable 
brain  tonic;"  that,  like  the  ''Wine  of  Coca,"  it  contained 
"the  valuable  tonic  and  nerve  stimulant  properties  of 
the  coca  plant  and  cola  nuts;"  and  that,  like  the  "Wine 
of  Coca,"  it  was  "a  cure  for  all  nervous  affections, — 
sick  headache,  neuralgia,  hysteria,  melancholy,  etc."  It 
differed  from  the  "Wine  of  Coca"  in  that,  not  being  a 
wine,  but  a  syrup,  it  was  a  ''temperance  drink,"  and  was 
"dispensed  from  soda  water  fountains,"  in  the  form  of 
"a  beverage,"  or  else  taken  "in  other  carbonated  bev- 
erages" as  a  pleasant  means  of  administration.  In  all 
essentials  it  was  the  same  as  the  "Wine  of  Coca;"  it  dif- 
fered only  in  its  accidents.  It  had  the  same  medicinal 
ingredients,  was  advertised  and  sold  for  the  same  pur- 
pose and  to  cure  the  same  ailments,  and  had  the  same  ef- 
fect on  those  who  took  it.  F.  M.  Robinson  admits  that 
"some  of  the  same  material,  perhaps,  went  into  both" 
(Rec,  365)  and  that,  ''I  don't  know  but  there  was  some 
'Coca-Cola'  manufactured  in  the  same  thank, — mixed  in 
the  same  thank  as  the  'Wine  of  Coca,'  possibly."  (Rec, 
365).  An  extract  containing  the  medicinal  agents  was 
made  up,  and  then,  when  they  wanted  to  make  "Wnie  of 
Coca,"  they  put  it  into  the  wine,  and  when  they  wanted 
to  make  "Coca-Cola,"  they  put  it  into  the  syrup. 

A.  O.  MURPHY : 

"We  put  the  extract  into  a  wine  [in  making 
'Wine  of  Coca']  in  place  of  putting  it  into  a  syrup." 
(Rec,  1287). 

The  stationery  which  Asa  G.  Candler    used    in    his 
Coca-Cola"  business  up  to  the  time  of  the  organization 
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of  the  Coca-Cola  Company  in  1892  (a  specimen  of  which 
is  in  evidence  as  Plaintiff's  Exhibit  /6),  shows  that  at 
that  time,  Asa  G.  Candler,  now^  president  of  the  Coca- 
Cola  Company,  then  advertised  his  ''Coca-Cola"  pre- 
paration as  a  remedy  containing  the  "tonic  properties" 
of  both  coca  and  cola, — that  is,  as  a  remedy  depending 
for  its  effect  upon  the  combined  action  of  both  cocaine 
and  caffeine.  His  stationery  bore  the  following  an- 
nouncement : 

"Office  of  Asa  G.  Candler,  sole  proprietor  of 
Coca  Cola,  delicious,  refreshing,  exhilarating  and 
invigorating.  The  new  and  popular  fountain  drink, 
containing  the  tonic  properties  of  the  zvonderfnl 
coca  plant  and  the  famous  cola  nut.  On  draft  at 
all  popular  soda  fountains  at  5c  a  glass."  (Plaintiff's 
Exhibit  /6). 

The  charter  of  the  Coca  Cola  Company  (Plaintiff's 
Exhibit  I  J,  which  was  granted  January  29th.,  1892,  and 
under  which  plaintiff  is  operating  to-day,  shows  that  in 
1892,  Asa  G.  Candler,  Judge  John  S.  Candler,  F.  M. 
Robinson,  and  the  others  who  organized  the  Coca  Cola 
Company,  looked  upon  this  "coca-cola"  remedy  as  a 
medicine  pure  and  simple.     Thus : 

"The  petition  of  Asa  G.  Candler,  F.  M.  Robin- 
son and  John  S.  Candler,  of  the  State  of  Georgia, 
and  J.  M.  Berry,  of  the  State  of  Virginia,  and  F. 
W.  Prescott,  of  the  State  of  Massachusetts,  shows: 
That  they,  for  themselves,  associates,  and  success- 
ors, desire  to  be  incorporated  for  a  term  of  twenty 
years,  with  privilege  of  renewal  at  the  expiration 
of  that  time,  under  the  name  and  style  of  'The  Coca- 
Cola  Company.'     The  object  of  this  association  is 
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the  manufacture  and  sale  of  the  copyrighted  inedi- 
cmal  article  knozvn  as  'Coca  Cola/  and  the  manu- 
facture and  sale  of  such  other  medicinal  articles  and 
beverages  as  they  may  desire."  (Plaintiff's  Exhibit 

SAMUEL  C.  DOBBS,  a  stockholder  and  director  in 
the  Coca-Cola  Company,  and  the  sales  manager  of  that 
concern : 

"It  is  a  remedial  agent  for  nervous  headache. 
Q. — You  have  tried  it  ?  A. — A  few  times.  Q. — As 
a  remedial  agent  for  nervous  headache?  A. — Yes, 
sir.  Q. — You  found  it  beneficial?  A. — Yes,  sir. 
(Rucker  Rec,  335).  *  "^  "^  Q. — Does  it  cure  head- 
ache? A. — It  relieves  headache,  in  my  opinion. 
^'K^'  Q. — Does  it  relieve  exhaustion?  A. — I  think 
so,  under  certain  conditions.  Q. — It  cures  head- 
ache and  relieves  exhaustion,  to  a  certain  extent? 
A. — Yes,  sir."  (Rucker  Rec,  336). 

F.  M.  ROBINSON,  Secretary  of  the  Coca-Cola 
Company : 

''Q. — Why  did  you  ever  advertise  it  as  a  cure  for 
headache  and  relief  from  nervous  exhaustion? 
A. — That  was  one  of  the  features  of  it."  (Rucker 
Rec,  302. 

ASA   G.   CANDLER,   President   of   the   Coca-Cola 
''Q. — Why  does  it  cure  headache?    A. — Because 
it  is  a  mental  brain  stimulant;  it  relieves  and  quiets 
the  brain."  (Rucker  Rec,  267). 

On  May  14th.,  1892,  the  Coca  Cola  Company  applied 
to  the  Patent  Office  for  registration  of  the  words 
"Coca-Cola"  as  a  trade  mark  for  its  product,  where- 
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upon  an  interference  proceeding  arose  between  it  and 
Benjamin  Kent,  of  Patterson,  New  Jersey,  who  had 
previously  obtained  registration  for  the  words  "Coca- 
Cola"  as  his  trade-mark  January  22nd.,  1889,  Registra- 
tion No.  16209  (Defendant's  Exhibit  68).  That  plaint- 
iff's "Coca-Cola"  w^as  considered  a  medicine  at  that 
time  is  clear,  because,  if  it  had  not  been  considered 
"merchandise  of  the  same  descriptive  properties"  as 
Kent's  "Coca-Cola," — that  is,  medicine, — but  simply  and 
solely  a  refreshing  non-alcoholic  beverage,  then  the  use 
of  the  words  "Coca-Cola"  by  the  plaintiff  as  a  trade- 
mark for  its  beverage  could  not  have  interfered  with 
the  use  of  those  words  by  Kent  as  a  trade-mark  for  a 
different  class  of  goods, — namely,  his  medicinal  prepa- 
ration,— and  there  would  have  been  no  occasion  for  an 
interference  proceeding.  But,  because  both  "Coca- 
Colas"  were  considered  to  be  medicines  and,  therefore, 
"merchandise  of  the  same  descriptive  properties,"  the 
proceedings  had  to  be  fought  out.  In  the  end,  the  Coca 
Cola  Company  prevailed,— not  on  the  merits,  however, 
but  by  the  sheerest  technicality,  as  the  opinion  of  the 
Examiner  of  Interferences  in  that  case  shows  (See  De- 
fendant's Exhibit  yo). 

Just  how  the  Coca-Cola  Company,  or  Kent,  either, 
for  that  matter,  ever  succeeded  in  getting  admitted  to 
registration,  under  the  provisions  of  the  Trade-Mark 
Act  of  March  3rd.,  1881,  a  term  which  was  so  manifest- 
ly either  the  descriptive  name  of  the  article,  or  else  a  de- 
ceptive term,  as  was  "Coca-Cola,"  does  not  satisfactorily 
appear. 
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For  many  years  plaintiff  advertised  and  sold  its  "Co- 
ca-Cola" remedy  throughout  the  length  and  breadth  of 
the  land  as  a  medicine  for  the  cure  of  headache  and 
nervous  exhaustion,  as  well  as  for  the  relief  of  mental 
and  physical  fatigue,  and  as  a  matchless  "brain  tonic," 
"nerve  tonic,"  and  "stimulant,"  and  plaintiff  built  up  its 
business  and  the  reputation  and  demand  for  its  product, 
by  means  of  these  representations. 

ASA  G.  CANDLER  (testifying  in  Coca-Cola  Co.  v. 

Henry  A.  Rucker,  Revenue  Agent,  in  the  U.  S.  District 

Court,  Atlanta,  1902) : 

"Q. — Mr.  Candler,  have  you  ever  stated  that  this 
'Coca-Cola'  was  good  for  headache  ?  A. — Yes,  sir. 
Q. — For  exhaustion?  A. — Yes,  sir.  {Rucker  Rec., 
262).  "^'"^"^^  Q. — What  is  the  main  controlling  thing 
and  purpose  you  sold  this  for?  A. — For  headache 
and  exhaustion.  Q. — Is  that  the  only  purpose  for 
which  this  is  sold?  A. — That  is  the  only  purpose 
we  have.  {Rucker  Rec.,  262).  '''**  Q. — Is  not  that 
the  sole  purpose?  A. — Of  course.  Q. — Was  not 
the  company  organized  to  manufacture  it  for  that 
purpose?  A. — Yes,  sir.  (Rucker  Rec.,  268).  *** 
State  whether  or  not  that  is  the  main  thing  you 
sell  it  for  ?  A. — That  seems  to  have  been  the  main 
thing.  O. — I  believe  you  just  stated  that  the  main 
purpose  in  advertising  it  that  was  was  to  sell  it? 
A. — Yes,  sir,  that  is  right.  Q. — To  call  attention  to 
its  medicinal  properties,  and,  notwithstanding  its 
use  as  a  beverage,  you  have  asked  people  call  for 
this  kind  of  a  beverage  because  it  has  certain  ef- 
fects? A. — Yes,  sir.  Q. — You  say  the  main  pur- 
pose of  this  language  is  to  sell  it — about  headache 
and  exhaustion?     A. — Yes,  sir.     Q. — You  say  the 
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main  purpose  is  to  help  sell  the  article?  A. — Yes, 
sir.  *'•'*  What  is  the  main  purpose  of  all  the  lan- 
guage you  used, — to  help  sell  it?  A. — Why,  cer- 
tainly. "^"^"^  Q. — The  main  purpose  of  the  language 
as  to  headache  and  exhaustion  was  to  sell  it?  A. — 
Yes,  sir.  "^'^^  Q. — What  was  the  purpose, — the 
main  purpose, — of  all  the  language  in  these  adver- 
tisements? A. — To  market  the  goods."  {Rucker 
Rec.,27\). 

On  June  13th.,  1898,  Congress  passed  an  Act,  known 
as  the  Internal  War  Revenue  Act  of  1898,  for  the  pur- 
pose of  raising  revenue  to  carry  on  the  war  with  Spain. 
Among  other  things,  the  Act  laid  a  heavy  tax  on  patent 
medicines  and  nostrums  of  all  kinds.  In  Schedule  ''B" 
of  the  Act,  under  the  head  of  ''Medicinal,  Proprietary 
Articles  and  Preparations,"  the  articles  subject  to  this 
tax  were  thus  defined: 

"Every  package,  box,  pot  or  phial,  or  other  en- 
closures, containing  any  pills,  powder,  tinctures, 
trochies,  lozenges,  syrups,  cordials,  bitters,  anody- 
nes, tonics,  '•''^*  and"  all  medicinal  preparations  or 
compositions  whatsoever,  made  and  sold  or  remov- 
ed for  sale  by  any  person  or  persons  whatever, 
wherein  the  person  making  or  preparing  the  same 
had,  or  claimed  to  have,  any  private  formula,  se- 
cret or  occult  art  for  making  or  preparing  the  same, 
or  has,  or  claims  to  have,  any  exclusive  right  or 
title  to  the  making  or  preparing  the  same,  or  which 
are  prepared,  uttered,  vended,  or  exposed  for  sale 
under  any  letters  patent  or  trade-marks,  or  which, 
if  prepared  by  any  formula  published  or  unpub- 
lished, are  held  our  or  recommended  to  the  public 
by  the  makers,  vendors  or  proprietors  thereof,  as 
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proprietary  medicines,  or  as  remedies  or  specifics 
for  any  disease,  diseases,  or  affection  whatever  af- 
fecting the  human  or  animal  body." 

The  latter  part  of  Section  20  of  the  Act  interpreted 
or  construed  Schedule  ''B"  as  follows: 

''The  stamp  taxes  provided  for  in  Schedule  'B' 
of  this  Act  shall  apply  to  all  medicinal  articles  com- 
pounded by  any  formula,  published  or  unpublished, 
which  are  put  up  in  style  or  manner  similar  to  that 
of  patent,  trade-mark,  or  proprietary  medicines  in 
general,  or  which  are  advertised  on  the  package 
br  otherwise  as  remedies  or  specifics  for  any  ail- 
ment, or  as  having  any  special  claim  to  merit,  or 
to  any  peculiar  advantage  in  mode  of  preparation, 
quality,  use  or  effect."  (Ruckcr  Rec,  451). 

To  dodge  this  tax,  the  Coca-Cola  Company  immediate- 
ly began  to  cut  out  all  references  to  headache  and  ex- 
haustion in  its  advertisements,  and  every  statement  or 
representation  therein  which  it  thought  could  be  con- 
strued as  a  holding  out  that  the  stuff  was  a  medicine,  or 
a  remedy  or  specific  for  any  ailment. 

ASA  G.  CANDLER: 

''Q. — Mr.  Candler,  you  have  not  used  any  of  the 
printed  matter  since  the  War  Revenue  Act  of  1898, 
vv^herc  }0U  advertised  that  it  relieves  exhaustion, 
except  in  one  or  two  instances,  have  you?  A. — If 
we  have,  sir,  then  the  officers  of  the  Government 
have  been  able  to  bring  it  in  here,  I  reckon.  Q. — 
Explain  to  the  jury  why  you  took  that  out?  A. — 
So  we  would  not  be  subject  to  the  War  Revenue 
Tax.     Q. — That  was  the  reason?     A. — Yes,   sir. 
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O. — Was  your  idea  that  the  change  in  your  adver- 
tisements would  affect  the  question?  A. — We 
thought  so;  we  thought  you  folks  would  not  know 
the  difference  between  headache  and  disease.  Q. — 
The  ingredients  were  not  affected  by  the  change  in 
the  advertisements  ?  A. — Not  a  bit."  (Rucker  Rec, 
57). 

But  even  after  the  change  in  1898,  plaintiff  did  not 
absolutely  discontinue  advertising  its  stuff  as  a  cure  for 
headache  and  exhaustion. 

ASAG.  CANDLER: 

"Q. — Mr.  Candler,  what  percentage  of  your  ad- 
vertising contained  any  reference  to  headache  and 
exhaustion  in  the  year  '98,  in  your  judgment?  A. — 
Not  exceeding  five  per  cent."  (Rucker  Rec,  340). 

F.  M.  ROBINSON: 

''Q. — How  many  of  them  would  you  say  had  any 
reference  to  headache  during  1898?  A. — I  don't 
think  it  would  be  as  much  as  five  per  cent.,  and  those 
would  be  articles  that  we  had  purchased  years  be- 
fore and  had  them  on  hand  and  didn't  want  to  throw 
them  away  and  just  let  them  go  out."  (Rucker  Rec, 
300). 

JUDGE  JOHN  S.  CANDLER: 

"A. — Of  course,  as  long  as  that  stuff  was  on 
hand  it  was  sent  out  a  great  deal,  but  when  it  was 
exhausted  we  had  no  more  made."  (Rucker  Rec, 
296). 

In  addition,  the  old  advertisements  advertising  ''Coca- 
Cola"   as  a  cure   for  headache  and  exhaustion,   with 
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which  plaintiff  had  plastered  the  country  from  one  end 
to  the  other,  cotild  not  be  recalled. 

ASAG.  CANDLER: 

"Of  course,  we  couldn't  take  back  the  little  ad- 
vertisements stuck  up  all  over  the  country."  (Ruck- 
^rRec,  340). 

SAMUEL  C.  DOBBS : 

"Q. — When  you  sent  out  advertisements  declar- 
ing then  that  this  was  a  remedy  for  headache  and 
nervous  exhaustion, — when  you  began  to  re-adver- 
tise,— you  never  called  in  any  of  those  advertise- 
ments that  had  previously  gone  out?  A. — No,  sir. 
The  nature  of  our  advertisements  is  such  that  we 
could  hardly  recall  a  piece.  Q. — You  did  not 
try  to  recall  any  ?  A. — We  made  no  effort  to  recall 
any.  ***  Q. — Then  the  advertisements  that  had 
gone  out  with  reference  to  this  'Coca-Cola'  being  a 
cure  for  headache  and  nervous  exhaustion  were 
still  out,  so  far  as  you  know  ?  A. — Yes,  sir.  Q. — 
The  Coca-Cola  Company,  as  a  corporation,  never 
made  any  effort  to  call  them  in  and  substitute  other 
advertisements  for  them?  A. — No,  sir."  (Rucker 
Rec,  332-3). 

A  few  of  the  actual  advertisements  in  which  ''Coca- 
Cola"  was  thus  held  out  as  a  cure  for  headache  and  nerv- 
ous exhaustion,  even  as  late  as  1901  and  1902,  are  thus 
described  by  plaintiff's  officers: 

ASAG.  CANDLER: 

''Q. — I  want  to  go  into  the  matter  of  those  adver- 
tisements. That  is  one  of  your  advertisements  (in- 
dicating) ?     A. — Yes,   sir.     Q. — That  is  another? 
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A. — Yes,  sir.  "^^"^  Q. — Here,  in  a  program  of  the 
Lecture  Association,  January  28th,  1901,  appears: 
'Coca-Cola,  dehghtful,  refreshing,'  etc.,  'Cures 
Headache'?  A.— That  is  right.  ***  Q.— That  is 
another  one  of  yours?  A. — Yes,  sir.  I  hate  to  be 
showing  our  dirty  Hnen  in  court.  Q. — That  is  an- 
other? A. — Yes,  sir.  Q. — And  you  sent  out  a 
glass?  A. — Yes,  sir.  Q. — With  the  same  thing, — 
that  'Coca-Cola'  relieves  headache,  cures  exhaus- 
tion?   A. — That  is  right."  {Rucker  Rec,  269-71). 

F.  M.  ROBINSON: 

"Q. — These  advertisements  in  1901  were  not 
changed?  A. — No,  sir.  Q. — You  sent  them  out? 
A. — Yes,  sir.  Q. — Can  you  give  the  jury  any  es- 
timate of  how  many  calendars  of  1901  you  sent  out? 
A. — I  expect  we  sent  out  50,000.  Q. — They  have 
got  that  in  them?  A. — Yes,  sir.  Q. — Of  these 
calendars  of  1901,  you  sent  out  fifty  thousand  ad- 
v^ertising  this  remedy  for  headache?  A. — Yes,  sir. 
Q. — How  many  in  1900?  A. — Probably  the  same. 
=Mc>!.  ().— -There  is  one  in  1899?  A.— Yes,  sir.  Q.— 
You  sent  those  out  for  the  Coca-Cola  Company, 
didn't  you?  A. — Yes,  sir.  Q. — I  will  get  you  to 
state  to  the  jury  if  they  say  anything  about  reliev- 
ing exhaustion  and  curing  headache?  A. — It  says 
'Coca-Cola,  delicious  and  refreshing,  relieves  men- 
tal and  physical  exhaustion  and  cures  headache.' 
O. — How  many  of  those  do  you  suppose  you  sent 
out.  A. — I  expect  fifty  thousand.  Q. — That  was 
since  '95,  wasn't  it?  A. — Yes,  sir.  O. — You  sent 
out  fifty  thousand  in  1900  that  has  about  the  same 
thing  on  them?  A. — Yes,  sir.  "^^^  O. — Here  is  a 
little  newspaper  called  'Coca-Cola,'  alleged  to  have 
been  printed  in  '98?  A. — Yes,  sir.  Q. — That  is 
since  '95^    A. — Yes,  sir.     Q. — Isn't  it  represented 
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there  that  it  has  medicinal  properties?  ***  Let  me 
call  your  attention  to  it,  what  does  it  say  right 
there?  A. — 'Coca-Cola  stimulates  the  brain,  re- 
vives the  body  and  invigorates  the  whole  system.  It 
is  purely  a  remedial  necessity/  '''**  Q. — About  how 
many  of  these  Vv/ere  scattered  over  the  country? 
A. — I  expect  five  thousand,  perhaps."  (Rucker  Rec. 
302-3). 

JUDGE  JOHN  S.  CANDLER: 

''Q. — As  a  matter  of  fact,  that  little  tin  goes  over 
all  packages  now  ?  A. — Yes,  sir.  Q. — State  wheth- 
er or  not  that  says  headache  and  exhaustion  ?  A. — 
It  says  it  relieves  headache  and  exhaustion.  Q. — 
That  goes  out  now?  A. — Yes,  sir.  Q. — That  goes 
out  on  all  the  packages.  A. — I  think  it  does.  Q. — 
This  program  here  is  dated  January  28th,  1902.  I 
will  get  you  to  look  at  that  and  state  to  the  jury  if 
that  is  one  of  your  advertisements?  A. — Yes,  that 
is  an  advertisement  that  we  gave  the  folks  who  got 
it  up.  Q. — What  does  it  state?  A. — It  says  it 
cures  headache.  Q. — I  present  you  a  calendar  of 
1900  and  ask  you  if  that  says  it  cures  headache  and 
relieves  exhaustion?  A. — Says  it  relieves  mental 
and  physical  exhaustion.  That  is  the  Lillian  Rus- 
sell picture  that  we  had  long  before  1898.  Q. — You 
had  it  in  1900?  A.— Yes,  sir,  I  think  we  did.  Q.— 
Here  is  one  in  1899,  isn't  that  similar?  A. — Yes, 
that  is  made  from  the  same  plate.  ***  Q. — Isn't  it 
true  really  that  you  have  got  it  scattered  all  over 
this  country  that  'Coca-Cola'  relieves  exhaustion, 
and  that  the  soda  fountain  idea  and  popular  places 
to  sell  it, — was  not  the  main  and  moving  reason 
about  advertising  it  that  way,  as  a  relief  or  specific 
for  these  ailments,  to  sell  it?  A. — All  advertise- 
ments are  for  that,  of  course.  ***  Q. — I  am  trying 
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to  get  the  moving  cause  or  reason  why  this  thing 
was  ever  put  in.  Wasn't  it  to  sell  it?  A. — Yes, 
sir;  and  all  the  other  advertising/'  (Ritcker  Rec, 
296-8). 

SAMUEL  C.  DOBBS: 

''Q. — This  was  sent  out  after  '93,  wasn't  it?  (ex- 
hibiting) ?  A. — Yes,  sir.  Q. — Hasn't  that  been  on 
every  original  package  that  you  sent  out,  even  up 
to  date?  A. — Yes,  sir.  Q. — You  have  got  it  on 
them  to-day?  A. — Yes,  sir.  Q. — Doesn't  that  say 
it  relieves  headache  and  exhaustion  ?  A. — Yes,  sir. 
^-^^  Q — Look  at  that,  what  is  that?  A. — It  is  a 
little  stamp  book.  Q. — What  does  it  say  there?  A. 
— It  says  'Relieves  Exhaustion,  Cures  Headache,' 
and  'Cooling  and  Refreshing.'  There,  in  a  much 
more  prominent  place,  is  'Delicious  and  Refresh- 
ing.' Q. — Turn  back  over  there?  A. — 'Relieves 
Exhaustion.'  O. — What  else?  A. — 'Cures  head- 
ache.' Q. — Then  what?  A. — 'Cooling  and  Re- 
freshing. Q. — Which  is  in  big  type?  A. — 'Ex- 
haustion' and  'Headache.'  "  (Rucker  Rec,  33-7). 

Now,  we  don't  have  to  go  far  to  discover  the  reason 
why  plaintiff's  "Coca-Cola"  remedy  was  held  out  to  be 
"a  valuable  brain  tonic,"  "a  mental  brain  stimulant,"  "a 
remedial  agent  for  headache  and  exhaustion,"  "a  medi- 
cinal article"  for  the  cure  of  "all  nervous  affections," 
and  "a  purely  remedial  necessity."  It  ingredients  tell 
the  story. 

e.— THE    INGREDIENTS    OF    THE    ORIGINAL    "COCA-COLA."— 

(1)     Fluid  Extract  of  Coca. 

That  fluid  extract  of  coca  was  one  of  the  leading  in- 
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gredients,  and,  no  doubt,  the  chief  ''medicinal"  agent,  is 
admitted. 

F.  M.  ROBINSON,  who  was  one  of  the  incorpora- 
tors of  the  old  Pemberton  Chemical  Co.,  and  a  stock- 
holder and  director  therein,  and,  as  such,  was  associated 
with  Dr.  Pemberton  in  the  manufacture  of  ''Coca-Cola" 
from  its  incipiency,  said: 

"We  [the  Pemberton  Chemical  Co.]  commenced 
making  what  we  called  'Coca-Cola'  in  May,  1886.  ■ 
I  was  assisting  in  the  manufacture  of  'Coca-Cola.' 
(Rec,  348)  "^"^"^  No.  sir,  I  don't  remember  who  it 
was  we  bought  our  fuid'  extract  of  coca  from  at 
that  time.    We  bought  coca  leaves  and  made  it  our-  I 
selves.     No,  sir,  I  cannot  remember  the  process  by  1 
which  we  extracted  or  made  the  fluid  extract  of 
coca.     Dr.  Pemberton  was  the  chemist  in  the  mat- 
ter." (Rec,  356) 

i 

In  July,  1887,  Dr.  Pemberton  attempted  to  sell  a  two-  { 
thirds  interest  in  "Coca-Cola  Syrup  &  Extract,"  as  it 
w^as  then  called,  to  George  S.  Lowndes  and  Willis  E. 
Venable,  and  agreed  to  furnish  them  "all  knowledge  and 
information  necessary  for  the  manufacture  of  'Coca- 
Cola  Syrup  &  Extract,'  "  and  to  sell  them,  at  original 
cost,  "aU  the  material"  necessary  "for  the  manufacture 
of  'Coca-Cola  Syrup  &  Extract'  "  so  they  could  begin 
the  manufacture  at  once  and  not  have  to  wait  for  the 
necessary  supplies  to  come  from  New  York.  (Plaintiff's 
Exhibit  yS) 

F.  M.  ROBINSON: 

"O. — To  vour  knowledge,  did  Pemberton  actual- 
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ly  deliver  the  material  to  Lowndes  and  Venable  for 
manufacturing  'Coca-Cola'?  A. — Yes,  sir."  (Rec, 
393)  ***  "In  referring  to  the  fact  that  all  the 
'material'  for  making  'Coca-Cola'  "  was  thus  de- 
livered, "I  mean  coca  leaves,  fhud  extracts,  cola 
nuts,  percolators,  and  everything  of  that  kind, — 
everything  that  was  used  in  the  manufacture." 
(Rec,  365) 

An  itemized  invoice  of  all  the  "material"  thus  sold  and 
delivered  to  Lowndes  and  Venable  is  in  evidence  as 
Plaintiff's  Exhibit  /p. 

WILLIS  E.  VENABLE: 

''The  paper  marked  Plaintiff's  Exhibit  jg, — 
that's  a  paper  that  was  turned  over  to  us  when  we 
bought  these  things.  '^'^'*  I  don't  remember  just  what 
there  was,  but  there  was  a  lot  of  stuff  that  w^as  used 
in  the  manufacturing  of  'Coca-Cola'  that  was  turn- 
ed over  to  us  with  this  paper.  (Rec,  388).  '^**  I 
don't  think  there  was  anything  left  there  [at  the 
Pemberton  Chemical  Company's  place  of  business] 
that  was  used  in  the  making  of  'Coca-Cola.'  "  (Rec, 
392). 

GEORGE  S.  LOWNDES : 

"Of  course,  Plaintiff's  Exhibit  /p  follozved  the 
purchase,  being  an  invoice  of  the  stock  of  goods  on 
hand  which  I  bought  from  them  with  this  purchase 
there.  As  far  as  I  can  remember,  all  the  goods  de- 
scribed in  there  were  turned  over  and  checked  off. 
You  can  find  the  check  marks  on  there."  (Rec, 
515). 

This  invoice,  therefore,  contains  an  authentic  list  of 
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the  ingredients  that  were  used  at  that  time  in  the  manu- 
facture of  "Coca-Cola."  The  "medicinal"  agents  are 
there  shown  to  be, — 

"40  lbs.  Fid.  Ex.  Coca  Leaves 

23  oz.  Mercks  Caffeine." 
— and  the  flavoring  extracts  and  aromatics  are  shown 
to  be, — 

"8  lbs.  Phospho.  Acid 

5  lbs.  Citric  Acid 

I  lb.  Elixir  of  Orange 

^  lb.  Fluid  Extract  of  Nutmeg 

15  oz.  Oil  of  Lemon 

10  oz.  Extract  of  Vanilla 

5  oz.  Oil  of  Spice 

5  oz.  Oil  of  Nutmeg 

1  oz.  Oil  of  Cinnamon  True 

Y\  oz.  Oil  of  Corriander 

y^  oz.  Oil  of  Nerolie." 

Pursuant  to  the  agreement  to  furnish  "all  knowledge 
and  information  necessary  for  the  manufacture  of  'Co- 
ca-Cola Syrup  &  Extract,'  "  Dr.  Pemberton  gave  Lown- 
des and  Venable  a  copy  of  the  formula. 

GEORGE  S.  LOWNDES : 

"I  had  a  copy  of  the  'Coca-Cola'   formula,   Dr. 
Pemberton  gave  us  a  copy."  (Rec,  519). 

After  this  purchase,  Venable  did  the  manufacturing 
for  the  firm,  while  Lowndes  attended  to  the  financial 
end  of  the  business.  (Rec,  519-520). 

WILLIS  E.  VENABLE: 

"After  we  bought  it,  I  actually  made  it  myself.   I 
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bought  my  cocoa  from  Jacobs  there, — maybe  I  got 
him  to  order  it  for  me,  and  the  caffeine,  I  got  him  to 
order  that  also,  from  New  York,  in  ten  pound  cans. 
I  took  the  coca  leaves  and  made  my  fhtid  extract  of 
coca  myself  by  percolation, — made  many  a  gallon 
besides  what  I  made  for  the  'Coca-Cola,'  before  that 
and  since, — they  used  that  in  the  drug  business,  and 
I  have  been  in  the  drug  business  ^"^"^  all  my  life." 
(Rec,  393). 

A.  O.  MURPHY,  who,  as  a  member  of  the  Pember- 
ton  Medicine  Co.,  (Defendant's  Exhibit  22)  was  asso- 
ciated with  Dr.  Pemberton  in  the  manufacture  and  sale 
of  "Coca-Cola"  (Rec,  1280-2) : 

"The  way  we  used  to  make  that  product,  V\^e  took 
the  actual  extract  from  coca  leaves, — it  was  black 
as  tar  and  strong  enough  to  knock  a  bull  down.  *** 
Vve  bought  the  actual  leaves  themselves."    (Rec, 

1285). 

» 

ASA  G.  CANDLER,  who  was  himself  a  druggist 
(Rec,  372),  and,  of  course,  knew  how  to  make  fluid  ex- 
tract of  coca,  admits  that  after  he  became  connected  with 
''Coca-Cola"  and  began  to  make  it,  he  used  fluid  extract 
of  coca  as  one  of  the  ingredients: 

"After  I  began  to  make  this  'Coca-Cola,'  I  have 
no  recollection  from  whom  I  bought  my  fhiid  ex- 
tract of  coca, — I  didn't  buy  it  from  anybody,  I  made 
it  myself.  I  made  it  from  coca  leaves,  of  course, — I 
can  say  that  positively,  you  know."  (Rec,  380).  '^*''' 
This  fluid  extract  of  coca  that  I  refer  to  was  de- 
rived from  coca  leaves, — Erythroxylon  coca  ***  I 
bought  them  on  the  market,  of  course."  (Rec,  381 ). 
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Fluid  extracts  are  "concentrated  alcoholic,  or  hydro- 
alcoholic,  solutions  of  vegetable  principles,  which  are 
permanent  and  represent  all  the  active  virtues  of  the 
drugs  from  which  they  are  made."^^  In  other  words, 
they  are  concentrated  solutions  of  the  active  principles 
of  drugs.  In  the  case  of  coca  leaves,  the  fluid  extract  is 
a  concentrated  hydro-alcoholic  solution  of  the  active 
principle  of  the  leaves, — cocaine.  Fluid  extract  of  coca 
is  an  official  preparation,  listed  in  the  Pharmacopoeia^* 
and  in  the  Dispensatory,^*  and  its  strength  in  cocaine  has 
been  standardized  at  0.5  of  a  gramme  of  cocaine  {7.7 
grains)  to  each  100  cubic  centimetres  of  the  liquid.^* 
Fluid  extract  of  coca,  therefore,  is  a  definite  pharmaceu- 
tical preparation  and  means  literally  a  liquid  extract  con- 
sisting of  a  definite  weight  of  cocaine  dissolved  in  a  defi- 
nite volume  of  50%  alcohol.^* 

The  fluid  extract  of  coca  that  plaintifl'  used  was  no 
exce])tion  to  the  rule.  The  process  by  which  plaintiff 
made  it  is  described  in  detail  by  Asa  G.  Candler  (Rec, 
420,  421)  and  by  Charles  Howard  Candler  (Rec,  441, 
442,  445).  Dr.  H.  C.  Fuller,  plaintiff's  chief  chemist, 
\\'hen  asked  what  would  be  extracted  from  the  coca 
leaves  by  this  process,  replied: 

"If  the  coca  leaves  were  the  ordinary  Erythroxy- 
lon  coca,  you  would  get  from  the  coca  leaves  cocaine 
and  the  light  alkaloids,  tannin,  and  probably  a  little 
chlorophyll,  and  any  mineral  matter  that  was  pres- 
ent soluble  in  the  alcohol  mixture,  and  possibly  a 
little  protein  matter."  (Rec,  2356). 


l*See  Foot  Note  12,  ante. 
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The  cocaine  was  the  main  thing;  the  other  substances 
that  came  out  were  just  impurities. 

DR.  JOSEPH  JACOBS,  who,  as  a  member  of  the 
firm  of  Walker,  Candler  &  Co.,  was  associated  with  Asa 
G.  Candler  in  the  manufacture  and  sale  of  ''Coca-Cola" 
from  about  April  14th.,  1888,  to  April  22nd.,  1891,  said: 
"Yes,  I  was  a  member  of  the  firm  of  Walker, 
Candler  &  Co.  '^'*'*    Yes,  I  am  a  chemist.    'Coca-Co- 
la' was  made  by  one  of  the  soda  water  men,  not 
and  what  entered  into  it.  Yes,  sir,  I  knew  the  form- 
ula and  what  entered  into  it.  "^^^  Well,  it  was  made 
from  coca  leaves  then.     At  that  time  'Coca-Cola' 
had  in  it  only  such  cocaine  as  zvould  be  contained  in 
the  coca  leaves.    Besides  cocaine,  coca  leaves  have 
in   them   extractive   matter, — cocaine   is    the   only 
thing  of  any  importance.    At  that  time  'Coca-Cola' 
had  just  such  cocaine  in  it  as  came  from  the  coca 
leaves.     I  don't  know  whether  it  has  since  been 
changed  or  not, — it  wasn't  during  my  connection 
with  it.     My  connection  with  'Coca-Cola'  ceased, 
unfortunately,   with   the   transfer   of   that   paper" 
[the  assignment  from  Walker,  Candler  &  Co.,  per 
Joseph  Jacobs,  to  Asa  G.  Candler,  dated  April  22nd., 
1891,  Plaintiff's  Exhibit  /6] .    (Rec,  409-10). 

SAMUEL  C.  DOBBS,  Vice-President  and  Sales- 
Manager  of  the  Coca-Cola  Co.,  (testifying  in  the  second 
Ritcker  case,  in  1903)  : 

"I  know  what  is  in  'Coca-Cola.'  ***  It  has  quite 
a  number  of  aromatics,  cola  (?)  [coca]  leaves,  caf- 
feine, and  a  slight  trace  of  cocaine."  (Rucker  Rec, 
394). 
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ASA  G.  CANDLER,  President  of  the  Coca-Cola  Co., 
(testifying  in  the  first  Ritcker  case,  in  1902)  : 

"Q. — There  is  cocaine  in  it?     A. — A  very  squall 
proportion/'  (  Rncker  Rec,  268). 


\ 


Naturally  the  proportion  of  cocaine  to  the  other  in- 
gredients,— the  sugar,  for  example,  or  the  flavoring  ex- 
tracts,— would  be  small ;  but  it  was  nevertheless  there  in 
sufficient  quantity  to  act  as  "a  valuable  brain  tonic"  and 
a  ''mental  brain  stimulant,"  and  to  make  the  goods  "pop-  1 
ular"  by  its  habit-forming  propensity. 

DR.  JOSEPH  JACOBS : 

"Q. — A  preparation  that  has  the  combination  of 
caffeine  and  cocaine  in  it,  however  so  little  or  how- 
ever so  great,  wouldn't  you  regard  it  as  a  medicinal 
preparation?  ^^"^  A. — In  minute  proportions  I  don't 
regard  it  as  a  medicinal  compound.  O. — What  part 
would  these  things  play  in  it?  A. — Simply  having 
an  exhilarating  effect  in  the  beverage.  Q. — That 
vv^ould  play  that  much?  A. — Yes,  sir."  {Rncker 
Rec,  319). 

\ 
ASA  G.  CANDLER: 

"Q. — Why  does  it  cure  headache?  A. — Because 
it  is  a  mental  brain  stimulant,  it  relieves  and  quiets 
the  brain.  '''*'^^  Q. — If  this  is  purely  and  simply  a 
refreshing  soda  fountain  beverage,  state  why  you 
put  this  preparation  known  as  the  tincture  that  you 
make  of  coca  leaves  and  cola  nuts  in  'Coca-Cola'? 
**-''  A. — In  both  of  those  there  are  ingredients  we 
very  much  appreciate — that  make  our  goods  popu- 
lar.   O. — If  it  is  simply  a  beverage,  why  do  you  put 
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these  medicinal   beverages   in?     A. — To   make   it 
popular :'^^    (Riicker  Rec,  267). 


l5*'Because  of  the  pleasant  effectsi  which  cocaine  produces  when 
taken  hypodermically,  or  by  the  mouth,  the  cocaine  habit  is  not 
rarely  met  with,  many  persons  becoming  slaves  to  the  use  of  this 
drug."— NATIONAL  STANDARD  DISPENSATORY,(Lea  Bros.  &  Co., 
Philadelphia,  1905)   Page  449. 

"When  taken  internally  cocaine  is  a  mental  stimulant,  and  mod- 
erate doses  usually  causes  a  pleasant  sense  of  exhilaration  and  tem- 
porary increase  of  physical  and  mental  power." — THE  AMERICANA 
(The  Americana  Co.,  N.  Y.,  1917)  Vol.  5,  title,  "Cocaine." 

"Since  the  introduction  of  cocaine  into  general  therapeutic  use, 
numerous  cases  of  the  formation  of  a  habit  similar  to  that  of  opium 
or  morphine  have  been  recorded.  ***  A  wine  containing  coca  ex- 
tract is  often  used  in  domestic  medicines  as  a  'general  tonic'  and  has 
rapidlv  given  rise  to  the  cocaine  habit."— PHARMACOLOGY  & 
THERAPEUTICS,  OR  THE  ACTION  OF  DRUGS,  (Lea  Bros.  &  Co., 
Philadelphia  &  New  York,  1906)  pp.  306  309. 

"The  cocaine  habit  is  of  more  recent  growth  than  that  of  mor- 
phine, and  it  claims  an  increasing  number  of  victims.  Erlenmeyer 
has  recently  called  it  the  third  surge  of  humanity.  As  an  enslaving 
drug  it  is  the  most  insidious,  the  most  rapid  in  its  conquest,  the  most 
demoralizing  in  its  efifect,  and  the  most  permanent  in  the  marks  it 
leaves  on  the  patient  should  he  long  survive  its  use.  A  common 
method  of  acquiring  the  habit  is  by  means  of  medicated  drinks  and 
sweets,  such  as  wines,  coca,  voice  lozenges  and  the  use  of  a  nasal 
spray."— NELSON'S  ENCYCLOPAEDIA,  Perpetual  Loose  Leaf  Edi- 
tion (Thomas  Nelson  &  Sons,  New  York)  Vol.  4,  p.  141,  Title,  "Drug 
Habits." 

"The  recent  investigations  of  the  United  States  Department  of  Agri- 
culture have  shov\^n  conclusively  a  constant  increasing  use  of  injurious 
drugs  among  the  people  of  this  country.  According  to  reports  made 
by  the  Government  agents,  fully  2,000,000  persons  are  addicted  to  drug 
habits,  some  using  morphine,  cocaine  or  opium,  the  most  dangerous 
of  all,  while  others  are  the  victims  of  soothing  syrups,  and  other 
mixtures  commonly  advertised  as  'cures'  and  'remedies,'  but  which, 
owing  to  the  presence  of  injurious  drugs,  injure  both  the  mind  and 
body  of  the  consumer  by  causing  him  to  acquire  the  habit  of  using 
them.  As  the  result,  the  campaign  of  the  Government  is  directed 
largely  against  this  form  of  drug  taking.  During  1910  the  first  of  a 
series  of  pamphlets  was  issued  by  the  Department  of  Agriculture 
warning  the  people  against  the  use  of  habit  forming  drugs,  and 
calling  particular  attention  to  the  drinks  containing  cocaine  fre- 
quently served  at  soda  fountains.  Prior  to  the  appearance  of  this  re- 
port, the  authorities  had  forbidden  the  sale  of  certain  popular  bev- 
erages for  this  reason,  and  the  manufacturers  were  not  permitted  to 
supply  orders  again  until  they  had  changed  their  formulas  to  the 
satisfaction  of  the  Bureau  of  Chemistry.  Not  only  has  the  United 
States  Government  taken  this  matter  up,  but  the  health  officials  in 
nearly  all  the  larger  cities  are  taking  steps  to  prevent  the  sale  of 
such  drugs  in  any  form.  In  New  York  Ciy  alone  several  druggists 
and  other  dealers  in  habit  forming  drugs  have  been  arrested  and 
convicted  ;  yet,  in  spite  of  the  efforts  at  supression  it  is  known  that 
large  quantities  of  cocaine  are  still  consumed  by  those  addicted  to 
this  habit,  and  that  other  drugs  are  frequently  used.  In  view  of  Sec- 
retary Wilson's  charge  that  druggists,  physicians,  and  patent  medi- 
cine manufacturers  were  largely  responsible  for  this  new  scourge 
to  humanity,  the  revision  committee  of  the  American  Pharmaceutical 
Association,  which  met  in  May,  1911,  investigated  and  passed  unfa- 
vorably upon  a  number  of  these  so-called  'remedies.'     Both  the  Fed- 
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That  pure  commercial  caffeine,  manufactured  in  the 
United  States  and  obtained  by  chemical  extraction  from 
tea,  was  the  other  "medicinal"  agent  in  the  original  ''Co- 
ca-Cola," is  also  admitted. 
SAMUEL  C.DOBBS: 

"Q. — Isn't  it  tr  uethat  you  use  in  the  preparation 
of  this  compound,  in  addition  to  the  things  I  have 
just  called  over,  crude  caffeine?  A. — We  use  pure 
caffeine.  Q. — You  use,  in  addition  to  the  things  I 
have  mentioned,  pure  saffeine  ?  A. — Yes,  sir.  Q. — 
What  sort  of  looking  stuff  is  that, — isn't  it  a  white 
powder?  A. — It  is  a  white  crystalline  powder." 
(Rucker  Rec,  395).  "^"^^  "Q. — How  much  pure  caf- 
feine do  you  put  into  this  preparation  ?  A. — About 
170  grains  to  1  gallon  of  syrup."  ***   (Rucker  Rec, 
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eral  authorities  and  the  health  officials  of  the  several  states  have  de- 
termined to  pursue  a  definite  campaign  against  the  sale  of  pernicious 
drugs  along  practically  the  follov^ing  lines  : 

*'(1)  To  educate  the  public,  through  the  press  as  well  as  by  lec- 
tures, pamphlets,  etc.  (2)  To  secure  the  enactment  of  laws  forbid- 
ding the  sale  of  habit-forming  drugs,  and  preparations  containing 
them,  except  on  the  prescription  of  duly  authorized  persons.  (3)  To 
require  a  permanent  record  to  be  kept  of  all  transactions  in  such 
drugs,  whether  by  prescription  or  otherwise,  the  same  to  be  subject 
to  Federal  and  State  inspection  at  all  times.  (4)  The  enactment  of 
laws  forbidding  the  handling  of  such  drugs  except  by  druggists,  man- 
ufacturers, and  others  legally  qualified.  (5)  To  secure  the  passage  of 
law^  permitting  the  State  Boards  of  Health  to  revoke  the  licenses  of 
physicians  or  drugists  convicted  of  selling  such  drugs  for  other  than 
legitimate  purposes.  (6)  To  secure  the  passage  of  a  Federal  law 
prohibiting  the  interstate  shipment  of  habit-forming  drugs  or  prepa- 
rations containing  them  except  through  the  regular  channels  of  trade 
in  which  records  of  all  transactions  must  be  kept.  *** 

"in  Jbulletm  No.  393,  published  by  the  Department  of  Agriculture, 
Dr.  Keblcr  states  tliat  the  widespread  development  of  the  cocaine 
habit  in  the  United  States  has  been  far  more  detrimental  than  the 
use  of  opium  in  China.  While  the  statistic  regarding  this  subject  are 
by  no  means  complete,  they  are  sufficient  to  show  that  the  use  of 
cocaine  in  this  country  has  already  extended  to  a  greater  percentage 
of  the  people  than  has  opium,  even  in  China.  Not  only  may  the  drug 
be  obtained  by  itself,  but  many  patent  medicines  depend  u])on  it  for  M 
their  effects."— THE  AMERICANA  (The  Americana  Co.,  New  York,  1 
1917),  Vol.  7,  title,  "Drug  Habits." 

The   Harrison    Anti-Narcotic   Act    was    one    of   the    results    of   this 
movement. 
(2)  CAFFEINE. 
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ASA  G.  CANDLER  : 

''Q. — When  did  you  begin  to  put  pure  caffeine 
into  ^Coca-Cola'?  A.— In  1888.  Q.— And  have 
been  using  pure  caffeine  all  this  time  ?  A. — As  pure 
as  we  could  get  it."     (Rucker  Rec,  428). 

SAMUEL  C.DOBBS: 

"Q. — The  caffeine  you  buy,  where  does  it  come 
from?  A. — Mostly  from  tea,  because  it  is  cheaper. 
Q. — That  is  made  out  of  tea,  most  of  it?  A. — Yes, 
sir,  most  of  it  that  is  made  in  the  United  States  is 
made  from  tea,  obtained  from  the  tea  packing 
houses. "^^    (Rticker  Rec,  399). 

DR.  J.  J.  KESSLER: 

''Cola  nuts  are  not  used  in  preparing  caft'eine  to 
my  knowledge  in  this  country.  I  believe  the  greater 
amount  of  caffeine  w^hich  is  made  in  this  country  is 
made  from  tea  leaves.  ***  It  [the  tea  leaf]  runs 
higher  in  caffeine."^'  (Rec,  2468-2469). 

This  pure  caffeine  was  used  in  the  preparation  for  its 
stimulating  effect. 

SAMUEL  C.  DOBBS : 

'*Q. — Do  you  know  what  caffeine  is  used  for? 
A. — Yes,  sir.  Q. — What?  A. — It  is  a  cerebral 
stimulant."  (Rucker  Rec,  396). 


l6"The  Pharmacopoeias  allow  its  preparation  from  either  coffee  or 
tea,  but  commercially  it  is  prepared  almost  exclusively  from  tea  and 
'tea  dust'  or  'sweepings.' "—NATIONAL  STANDARD  DISPENSA- 
TORY (Lea  Bros  &  Co.,  Phila.,  1905)  p.  330. 

""Tea  yields  2  to  4  per  cent."— CENTURY  DICTIONARY  &  CY- 
CLOPAEDIA, Vol.  2,  p.  6271. 

"Caffeine  *  *  *  forms  the  stimulating  principle  *  *  *  jj^j  ^^a,  where 
it  forms  2  to  4  per  cent."— NELSON'S  ENCYCLOPAEDIA,  Perpetual 
Loose  Leaf  Ed.,  Vol.  2,  p.  431. 

"The  (cola)  nuts  contain  from  0.7  to  0.2  per  cent,  of  the  alkaloid 
caffeine."  —  THE  NEW  INTERNATIONAL  ENCYCLOPAEDIA, 
(Dodd.  Alead  &  Co.,  N.  Y.,  1913)  Vol.  5,  p.  129. 

"Caffeine. — A  substance  found  in  the  leaves  and  beans  of  the  cof- 
fee tree,  in  tea,  in  Paraguay  tea,  and  in  small  quantities  in  cocoa  and 
in  the  cola  nuts."— ENCYCLOPAEDIA  BRITTANICA,  11th  Ed. 
(1910),  Vol.  4,  p.  945. 
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Being  one  of  the  two  "medicial"  agents,  it  would  have 
been  impossible  to  make  the  tonic  without  it. 

SAMUEL  C.DOBBS: 

"It  would  be  impossible  to  make  'Coca-Cola' 
without  it."  (Rucker  Rec,  403). 

But,  while  this  is  admitted,  it  is  strenuously  insisted 
that  cola  nuts  were  actually  used  in  the  preparation,  or, 
rather,  that  the  extract  of  cola  was  used;  and,  hence,  that 
the  presence  of  the  word  "Cola"  in  the  name  of  the  com- 
pound, and  the  representation  in  plaintiff's  advertise- 
ments that  its  remedy  was  made  from  the  "crude  Afri- 
can cola  nut,"  were  justified. 

Thus,  at  the  first  trial  of  the  Rucker  case,  in  1902,  be- 
fore the  fact  was  brought  out  that  pure  caffeine  extract- 
ed from  tea  was  used  to  give  the  preparation  its  caffeine 
effect,  Asa  G.  Candler,  when  asked  to  state  the  ingredi- 
ents of  "Coca-Cola"  and  to  describe  how  it  was  made, 
said: 

"We  take  what  we  know  as  coca  leaves  and  cola 
nuts.  Those  are  the  two  leading  ingredients.  We  call 
it  'Coca-Cola.'  ***  Those  two  articles  are  ground  up 
and  made  by  percolation.  **'■'  We  put  them  in  a  large 
percolator,  mix  it,  and  it  is  made  into  a  compound 
tincture.  ***  We  also  take  several  flavoring  arti- 
cles, including  lemon  and  vanilla,  and  they  are  put 
in  the  proper  caldron  and  made  into  what  we  call 
'Coca-Cola.'  "  {Rucker  Rec,  259). 

And  again : 

"Q. — Well,  now,  what  has  'Coca-Cola  got  in  it? 
A. — Cola  nuts,  the  leading  ingredient,  cola  nuts ;  we 
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use  it  for  its  caffeine  effect."  (Riicker  Rec,  262). 

And  F.  M.  ROBINSON,  testifying  in  the  case  at  bar, 

said: 

''The  syrup  was  given  this  name  on  account  of 
the  extracts  which  it  contained,  'coca'  and  'cola,' 
made  from  coca  leaves  and  from  the  cola  nut." 
(Rec,  354). 

And  both  Asa  G.  Candler  (Rec,  421)  and  his  son, 
Charles  Howard  Candler  (Rec,  441),  in  describing  the 
process  by  which  the  fluid  extract  of  coca  (or  the  com- 
pound tincture  of  coca  and  cola,  as  Asa  G.  Candler  call- 
ed it  in  the  Riicker  case)  was  made,  said: 

"We  buy  the  whole  leaf  (meaning  the  coca  leaf) 
in  bales  and  grind  it  in  a  mill ;  we  also  buy  cola  nuts, 
and  mix  them, — I  have  forgotten  the  proportion,  it 
has  been  so  long, — in  a  percolator." 

If  it  had  really  been  true  that  cola  nuts  were  actually 
used  in  the  preparation,  and,  in  truth,  constituted  one  of 
the  leading  ingredients,  then  the  stuff  would  undoubted- 
ly have  been  truly  a  preparation  of  coca  and  cola,  and 
the  name  "Coca-Cola"  would  have  been  a  concise  and 
truthful  description  of  the  article,  and  as  apt  and  appro- 
priate a  description  as  could  well  be  imagined. 

But  it  is  reasonably  certain  that  no  cola  nuts  were  ever 
really  used  at  all,  the  two  Candlers  and  Robinson  to  the 
contrary  notwithstanding;  and  it  is  absolutely  certain 
that,  if  any  were  used,  the  quantity  was  so  trifling  as  to 
have  no  effect  upon  the  preparation  one  way  or  another. 
If  used  at  all,  they  were  used  merely  as  a  subterfuge  to 
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lend  color  to  the  statement  that  plaintiff's  product  was 
essentially  a  mixture  of  coca  and  cola,  and,  therefore,, 
truthfully  described  as  "Coca-Cola,"  and  for  no  other 
purpose  whatever. 

It  is  admitted  that  the  only  thing  of  any  importance  in 
cola  nuts  is  caffeine. 

SAMUEL  C.  DOBBS: 

''Q. — Are  there  other  properties,  Mr.  Dobbs, 
which  constitute  cola  nuts  besides  caffeine?  A. — 
There  are  three  or  four  remote  properties, — theo- 
bromine is  one,  but  I  have  forgotten  the  others.  "^^^ 
They  are  of  no  importance."  {Rucker  Rec,  398). 

It  is  admitted  that  the  only  purpose  for  which  cola 
nuts  were  used  was  for  the  effect  of  the  caffeine  whir; 
they  contain. 

J 
ASA  G.CANDLER:  " 

"Q. — Mr.  Candler,  are  cola  nuts  drugs?     A. — 

Yes,  sir.    Q. — And  a  medicine?    A. — Yes,  sir.    Q. 

— And  used  that  way?    A. — Yes,  by  us.     (Rncker  i 

Rec,  432).  *^^^^  Q.— What  has  it  [the  cola  nut]  got  | 

in  it?    A. — Caffeine.  '"'''*  We  use  it  for  its  caffeine  ! 

effect.   ***   Q. — What  makes  coffee,  good  coffee? 

A. — Caffeine.  Q. — Likewise  tea?  A. — Same  thing."  ! 

(Rucker  Rec,  262). 

SAMUEL  C.  DOBBS: 

''The  percentage  of  caffeine  in  cola  nuts  ***  fixes 
the  value  of  those  nuts.  (Rucker  Rec,  398).  *** 
That  is  one  of  the  conditions  of  the  order."  (Rucker 
Rec,  405). 
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It  is  admitted  that  caffeine  is  identically  the  same  sub- 
stance chemically,  and  produces  identically  the  same  ef- 
fect physiologically,  whether  it  comes  from  coffee,  tea  or 
cola  nuts. 

SAMUEL  C.  DOBBS: 

"Q. — ril  get  you  to  state  whether  there  is  any 
chemical  difference  in  the  caffeine,  whether  you 
get  it  from  coft'ee,  tea,  or  cola  nuts  ?  A. — Absolute- 
ly none.  O. — Chemically,  it  is  identical,  wherever 
you  get  it?  A. — Yes,  sir.  Q. — If  you  got  enough 
from  cola  nuts,  there  is  no  difference  in  the  same 
quantity  of  pure  caffeine?  A. — Not  at  all,  except 
it  is  more  trouble."  (Rucker  Rec,  400). 

ASA  G.CANDLER: 

"O. — What  difference  does  it  make  as  to  the  ef- 
fect of  the  'Coca-Cola,'  as  to  the  source  from  which 
the  caffeine  comes?  A. — None  that  I  know  of. 
{Riicker  Rec,  432).  "^"^"^  All  caffeine  is  caffeine,  I 
don't  care  where  you  get  it."  (Rucker  Rec,  429). 

And  it  is  admitted  that  the  pure  caff"eine  was  put  into 
the  preparation  because  cola  nuts,  or  the  extract  of  cola, 
could  not  begin  to  supply  enough  caffeine  to  have  the  de- 
sired effect. 

SAMUEL  C.  DOBBS: 

''Q. — Do  you  know  why  the  'Coca-Cola'  people 
put  crude  caffeine  into  this  preparation?  A. — They 
put  pure  caffeine  into  the  'Coca-Cola'  to  bring  up 
a  certain  amount  of  caffeine  in  a  drink,  because  the 
cola  nuts  ***  do  not  run  uniformly  in  percentage  of 
strength, — no  crude  product  does, — and,  in  order  to 
make  the  amount  of  caffeine  necesary  to  make  a 
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drink,  it  is  necessary  for  us  to  use  pure  caffeine." 
{Rucker  Rec,  396).  "^^^  It  would  be  impossible  to 
make  'Coca-Cola'  without  it."     (Rucker  Rcc,  403). 

ASA  G.  CANDLER: 

''I  told  you  before,  I  w^anted  so  much  caffeine  in 
every  glass,  and  no  more.  ***  The  cola  nuts  would 
not  have  enough  of  it."  (Ritckcj'  Rec,  428). 

Of  course,  if  enough  of  the  extract  of  cola  could  be 
used,  undoubtedly  enough  caffeine  could  be  supplied  by 
that  means ;  but  it  is  admitted  that  it  w^ould  not  be  prac- 
ticable to"  supply  it  that  way,  because  of  the  enormous 
quantity  of  the  extract  that  would  have  to  be  used.  The 
extract  of  cola  contains  so  little  caffeine  and  so  much 
liquid  that  it  would  be  about  as  practicable  to  supply  the 
caffeine  by  that  means  as  it  would  be  to  try  to  sweeten 
your  coffee  with  a  spoonful  of  sugar  dissolved  in  a  gal- 
lon of  water. 

SAMUEL  C.  DOBBS: 

''It  would  not  be  practicable  to  make  a  syrup  and 
use  entirely  cola  nuts,  we  would  have  too  much  li- 
quid." (Rucker  Rec,  400). 

Besides,  the  extract  of  cola  contains  a  lot  of  impuri- 
ties, which  make  its  use  highly  objectionable. 

SAMUEL  C.  DOBBS: 

"Q. — If  you  have  a  large  quantity  of  cola  nuts 
ground  up,  and  a  quantity  large  enough  to  give  the 
'Coca-Cola'  the  same  stimulating  effect,  you  would 
also  get  tannin  and  a  lot  of  other  things  bad  for  the 
stomach?    A. — We  would  get  a  great  deal  of  tanna 
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[tannin],  and  we  have  too  much  Hquid;  it  would 
take  a  long  time  to  get  the  proper  proportions  to 
make  the  syrup."  (Rucker  Rec,  400).  '^'^'^  '^O. — 
You  stated  '''**  that  you  used  the  pure  caffeine  to 
avoid  the  bad  effects  of  so  much  cola  nuts,  didn't 
you?  A. — It  would  be  impossible  to  make  'Coca- 
Cola'  without  it.  Q. — Didn't  you  state  a  while  ago 
that  you  used  pure  caffeine  to  avoid  the  bad  effects  ? 
A. — You  would  get  too  much  tannic  acid."  {Rucker 
Rec.,A02>). 

The  point  Dobbs  was  here  trying  to  bring  out  was 
stated  with  even  greater  clearness  by  Dr.  G.  F.  Payne,  a 
witness  for  the  Coca-Cola  Co.,  at  the  second  trial  of  the 
"Rucker  case  in  1903,  who  on  direct  examination,  in  an- 
swer to  the  question  as  to  what  conceivable  difference  it 
could  make  whether  the  caffeine  were  put  into  ''Coca- 
Cola"  as  pure  caffeine,  or  got  in  through  the  medium  of 
crude  cola  nuts,  said : 

"Of  course,  there  is  one  objection  to  the  use  of 
the  crude  drug.  In  making  preparations,  chemists 
and  pharmacists  the  world  over,  in  this  and  every 
other  business  in  manufactured  products,  try  to  get 
the  concentrated  article  that  they  desire.  In  the 
case  of  sugar  cane,  instead  of  using  ground  up  sugar 
cane,  we  extract  the  sugar.  Instead  of  using  bones, 
we  use  phosphoric  acid,  and  in  the  case  of  cola  nut, 
or  tea,  or  coffee,  if  we  wish  the  caffeine,  we  natural- 
ly extract  it  and  use  that,  and  leave  the  foreign  mat- 
ter. The  cola  nut  contains  about  42  per  cent,  of 
starch,  which  would  interfere  with  the  making  of  a 
nice  liquid,  because  it  would  make  it  muddy  and 
ugly.  {Rucker  Rec,  435).  ^^"^  The  beverage,  made 
up  of  caffeine,  and  eliminating  the  other  stuff, 
would  be  more  palatable  than  if  made  up  with  the 
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crude  material.  In  fact,  we  do  everything  we  can  to 
eliminate  that.  O. — If  enough  cola  nut  was  put  in 
to  give  it  [the]  strength,  say  of  a  good  strong  cup 
of  coffee,  how  much  of  the  thick  woody  and  foreign 
matter  would  get  into  the  liquid  [that]  would  en- 
danger the  stomach  of  those  using  it?  A. — You 
would  get  a  good  deal  of  foreign  matter  that  would 
not  be  very  pleasant  to  take ;  and,  in  fact,  you  would 
have  to  filter  it  out.  Our  first  eft'orts  were  to  make 
tinctures,  and  thus  get  at  the  soluble  matter  and 
leave  the  crude  stuff  behind.  The  next  process  has 
been  the  making  of  fluid  extracts,  and  that  is  more 
concentrated  still.  "^^^  Now  we  go  further  than  that 
and  extract  the  active  principle.  {Rucker  Rec,  436). 
jM'^  q — What  would  you  judge  to  be  the  better  soda 
v.ater  drink,  with  pure  caffeine  in  it,  or  coming- 
through  the  medium  of  the  cola  nut?  A. — Of 
course,  the  .pure  caffeine  makes  the  more  elegant 

and  palatable  preparation."  {Rucker  Rec,  438). 

i 

Under   these  circumstances   there  does  not  seem   to    ! 
have  been  any  good  reason  why  plaintiff  should  have   j 
used  cola  nuts  at  all,  m  any  quantity,  except  as  a  sop  to   | 
its  conscience  and  to  justify  the  false  description  of  its 
product  as  a  preparation  of  cola  nuts. 

SAMUEL  C.  DOBBS:  j 

''Q. — Explain  *  *  *  why  you  used  cola  nuts  at 
all?  A. — Because  we  want  to.  It  is  the  trade 
formula.  Q. — That  is  your  reply  to  the  question, — 
simply  because  you  want  to?  A. — Yes,  sir.  (Ruck- 
er Rec.,  404). 

As  will  be  shown  later  on  in  discussing  the  composi- 
tion of  the  present  day  ''Coca-Cola,"  the  amount  of  pure 
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caffeine  which  plaintiff  used  in  making  its  syrup. — 170 
grains  to  the  gallon, — which  figures  out  1.3  grains  to 
the  ounce, — was  700  times  as  much  as  could  have  been 
obtained  from  the  best  specimens  of  cola  nuts  if  cola  nuts 
had  been  used.  (Rec.  2471).  Plaintiff  admits  that  the 
percentage  of  caffeine  in  an  ounce  of  its  syrup  was  about 
1.2  grains,  so  that  the  amount  of  caffeine  present  in  an 
ounce  of  the  syrup,  due  to  cola  nuts,  if  cola  nuts  had 
actually  been  used,  would  have  been  only  1-700  of  1.2 
grains,  or,  in  round  numbers,  1-600  of  a  grain.  Dr. 
John  A.  Wesener  (plaintiff's  chemist)  admits  that 
''1-400  of  a  grain  of  caffeine  is  not  an  appreciable  quan- 
tity of  caffeine."  (Rec.  932). 

The  amount  of  caffeine  present  in  cola  nuts  varies 

with  each  nut,  as  Samuel  C.  Dobbs  admits : 

"Q. — State  whether  or  not  cola  nuts,  as  imported, 
vary  in  strength?  A. — They  do.  (Ruckcr  Rec, 
400).  *  *  '*'  Cola  nuts  *  *  *  do  not  run  uniformly  in 
percentage  of  strength, — no  crude  product  does." 
(Ruckcr  Rec,  396). 

If  the  quantity  of  caffeine  that  could  have  been  ob- 
tained from  cola  nuts  had  been  appreciable,  then,  in  or- 
der to  maintain  a  definite,  uniform  percentage  of  caf- 
feine in  each  drink,  as  plaintiff  admits  it  endeavored  to 
do,  it  would  have  been  necessary  to  vary  the  proportion 
of  pure  caffeine,  putting  in  less  when  the  cola  nuts  ran 
high  in  caffeine,  and  more  when  they  ran  low  in  strength. 
But  the  truth  is  that  the  caffeine  supplied  by  the  very 
best  specimens  of  cola  nuts  is  so  thoroughly  inappreci- 
able that  plaintiff  di  dnot  find  it  necessary  to  vary  the 
proportions  of  pure  caffeine  one  iota. 
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SAMUEL  C  DOBBS: 

''Q. — Now,  you  have  been  asked  whether  so  many 
thousand  pounds  of  caffeine  had  not  been  put  in 
'Coca-Cola.'  I  will  ask  you  to  state  whether  or  not 
it  has  been  put  in,  in  the  proportion  you  stated, 
namely,  171  grains  to  the  gallon,  or  not?  A. — Yes, 
sir.  O. — Has  that  been  the  proportion  all  along? 
A.— Since  1893.''  {Ritcker  Rec,  402). 

That  the  formula  did  not  call  for  cola  nuts,  and  that 
none  were  ever  used,  seems  very  evident.  Samuel  C. 
Dobbs  was  asked  at  the  second  trial  of  the  Ritcker  case 
how  much  pure  caffeine  the  Coca-Cola  Company  had 
bought  and  used  in  the  manufacture  of  its  "Coca-Cola" 
preparation  since  the  former  suit,  and  he  was  able  to 
answer  right  off,  and  to  produce  the  invoices  showing 
the  purchases.    Thus : 

''Q. — Mr.  Dobbs,  isn't  it  true  ***  since  this  tax 
w^as  paid  in  the  former  suit,  that  you  have  put  into 
this  preparation  known  as  'Coca-Cola'  in  the  ag- 
gregate 13,940  pounds  of  pure  caffeine?    A. — Yes,  | 
sir,  that  is  about  the  right  amount.  (Rticker  Rec,  \ 
396).  "'''**  You  have  got  these  figures.  We  gave  you 
these  figures  ourselves.  (Rucker  Rec,  397).  ***  The  j 
original  invoices  are  here  in  the  package."  {Rucker  j 
Rec,  398). 

But  he  was  not  able  to  even  approximate  the  quantity 
of  cola  nuts  purchased,  and  stated  that  it  would  be  im- 
]K)ssible  to  find  out.     Thus: 

''O. — Where  do  you  get  the  cola  nuts?  A. — 
They  are  im]:)orted  from  South  Africa.  ***  Q.- — 
How  much  have  you  imported  from  August  1, 
1899,  to  fulv  K  1901?     A.— I  don't  know,  sir.     I 
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couldn't  find  out  if  I  wanted  to.  '^'''*  We  keep  no 
purchase  ledger.  Q. — Why  don't  you  keep  that  ac- 
count? A. — Simply  because  it  is  work  for  nothing. 
We  have  enough  work  without  keeping  that  kind 
of  a  record.  Q. — Then  you  have  no  means  of 
knowing?  A. — It  would  be  impossible  to  find  out." 
(RuckerRec,,397). 

If  any  had  been  purchased,  it  is  reasonably  certain 
that  a  highly  organized  manufacturing  concern  like  the 
Coca-Cola  Company  would  have  had  a  complete  record 
of  every  purchase,  just  as  it  had  of  every  pound  of  caf- 
feine that  it  bought,  and  the  fact  that  plaintiff  had  no  rec- 
ords to  show  that  it  had  purchased  any  cola  nuts,  is  a 
very  good  indication  that  none  were  purchased  or  used. 
This  is  confirmed  by  the  other  evidence  in  the  case. 

F.  M.  Robinson,  in  speaking  of  the  ingredients  for 

making  the  original  "Coca-Cola,"  which  Dr.  Pemberton 

turned  over  to  Lowndes  and  Venable,   in  July,    1887, 

said: 

"In  referring  to  the  fact  that  all  the  ''material" 
for  making  'Coca-Cola'  was  removed,  I  meaa  coca 
leaves,  fluid  extracts,  cola  nuts,  and  everything  of 
that  kind, — everything  that  was  used  in  the  manu- 
facture."    (Rec.^  365). 

But  the  itemized  invoice  giving  the  list  of  ingredients 
thus  turned  over  (Plaintiff's  Exhibit  /p),  and  setting 
out  in  black  and  white  just  exactly  what  was  used  in  the 
manufacture  of  the  original  ''Coca-Cola,"  makes  no 
mention  of  any  cola  nuts,  but  mentions  only  '"^j  Os. 
Merck's  Caffeine."     And  F.  M.  Robinson  admits  that 
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'^at  that  time  cola  nuts,  or  the  extract  of  cola,  was  a  very 
expensive  article  and  very  little  in  use"  (Rec.  358),  and 
that  "the  fact  of  the  business  is,  it  has  been  so  long  ago 
that  my  recollection  of  what  did  go  to  Lowndes  and 
Venable, — it  is  hard  to  remember  that  far  back,  and  my 
recollection  is  very  hazy  on  that."  (Rec,  366). 

WILLIS  E.  VENABLE  admits  that,  in  making  "Co- 
ca-Cola" according  to  the  formula  Dr.  Pemberton  gave 
him,  he  used  only  pure  caffeine,  and  not  any  cola  nuts : 

"I  bought  my  coca  from  Jacobs  there, — maybe  I 
got  him  to  order  it  for  me,  and  the  caffeine,  I  got 
him  to  order  that,  also,  from  Nezv  York  in  ten 
pound  cans.''     (Rec,  393). 

In  enumerating  the  ingredients  of  "Coca-Cola"  as 
made  during  the  period  when  he  was  connected  with  it, 
Dr.  Joseph  Jacobs  said  (testifying  in  the  Rucker  case  in 
1902): 

"Q. — Do  you  know  what  is  in  'Coca-Cola'  ?  A. — 
Yes,  sir.  O. — What?  A. — If  I  can  recall  it,  it  was 
caffeine,  and  a  solution  or  decoction  of  cocaine 
leaves,  and  aromatic  ginger,  and  some  flavoring. 
-'=*'''  Q — A  decoction  of  coca  leaves?  A. — Yes, 
sir.  qT— What  else?  A.— Caffeine.  Q.— What 
else?  A. — Ginger  and  some  flavoring,  I  think  va- 
nilla. Q.— Cocaine?  A.— No,  sir.  Q.— Not  a  bit 
of  cocaine?  A. — Such  as  is  in  the  coca  leaves." 
(Rucker  Rec,  316). 

If  cola  nuts  had  formed  one  of  the  ingredients,  cer- 
tainly Dr.  Jacobs  would  not  have  failed  to  mention  the 
fact. 
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SAMUEL  C.  DOBBS  also  enumerated  the  ingre- 
dients of  ''Coca-Cola"  (at  the  second  trial  of  the  Riicker 
case  in  1903)  as  follows: 

"I  know  what  is  in  'Coca-Cola/  ^^^^  It  has  quite 
a  number  of  aromatics,  cola  (?)  leaves,  caffeine  and 
a  slight  trace  of  cocaine."  (Riicker  Rec,  394). 

While  he  used  the  word  "cola"  leaves,  he  evidently 
meant  "coca'  leaves,  because  ''cola'  is  not  a  leaf,  but  a 
hard,  woody  nut. 

Now,  while  caffeine  is  the  only  thing  of  any  impor- 
tance in  the  cola  nut,  still  cola  nuts  and  caft"eine  arc 
different  articles. 

DR.  H.  C.  FULLER: 

"Q. — Explain  the  dift'erence  between  extract  of 
cola  and  pure  caffeine?  A. — Well,  extract  of  cola 
is  a  solution  of  the  ingredients,  or  it  may  be  a  solu- 
tion of  all  the  ingredients  obtained  by  extracting 
cola  by  alcohol  and  water.  ^"^"^  That,  of  course,  in- 
cludes caffeine  and  a  number  of  other  ingredients, 
common  matter,  volatile  and  other  substances.  Now, 
caffeine  is  one  of  these  constituents,  [but]  when  it 
is  obtained  alone  and  purified  it  is  not  an  extract 
of  cola,  zvhich  [but]  is  identical  with  caffeine  which 
is  obtained  from  coffee,  tea,  diirana  [guarana]. 
Q. — There  is  a  difference  between  extract  and  pure 
caffeine?     A.— Yes,  sir."  (Rec,  2380) 

DR.  CHARLES  E.  CASPAR!: 

"That  is  perfectly  analogous  to  extract  of  va- 
nilla, which  contains,  as  its  chief  ingredient,  vanil- 
lin; and  yet,  if  you  make  a  solution  of  vanillin  in 
alcohol  and  water,  it  is  not  identical  with  the  odor 
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of  extract  of  vanillin  [vanilla],  because  one  is  a 
single  substance  and  the  other  is  a  blend."  (Rec, 
914) 

Whether  the  pure  caffeine  was  just  as  good,  for  the 
purpose  intended,  as  the  cola  nuts, — or  even  better, — is 
not  the  question.  It  is  a  fraud  to  deceive  the  public,  even 
for  their  own  benefit.  Plaintiff  represented  its  product 
as  being  composed  of  the  ''crude  African  cola  nut," 
when,  in  fact,  it  was  composed  of  pure  caffeine  extracted 
from  tea.  Whether  this  was  a  dangerous  deception,^* 
or  only  a  harmless  humbug,  is  not  important.  It  was  a 
fraud,  and,  as  Judge  Taft  said  in  the  Syrup  of  Figs 
case  (73  Fed.,  816),  it  was  a  fraud  "of  such  a  character 
that  a  court  of  equity  will  not  encourage  it  by  extending 
any  relief  to  the  person  who  seeks  to  protect  a  business 
Vvhich  has  grown  out  of,  and  is  dependent  upon,  such 
deceit."  That  the  misrepresentation  was  a  material  one 
may  be  inferred  from  the  fact  that  plaintiff  so  regarded 
it.  A  deliberate  design  to  deceive  the  public,  and  actual 
deception  of  purchasers,  are  admitted. 

AvSA  G.  CANDLER: 

"O. — Isn't  it  true  that  the  wording  of  the  adver- 
tisements, and  the  language  that  gives  it  the  most 
sale,  is  the  emphasis  you  have  in  your  advertise- 
ments, and  the  stress  laid  upon  the  fact,  that  you  use 


18"Caffeine  ***  if  taken  in  moderate  doses,  has  the  effect  of  caus- 
ing the  blood  pressure  and  stimulating  the  cerebrum,  thus  increasing 
the  reasoning  power  and  the  imagination.  ***  Large  quantities,  how- 
ever, are  liable  to  cause  a  trembling  of  the  muscles,  and  toxic  doses 
have  the  effect  of  paralyzing  the  heart."— THE  NEW  INTERNA- 
TIONAL ENCYCLOPAEDIA,  (Dodd,  Mead  &  Co.  N.  Y.,  1913)  Vol. 
3,  p.  788. 
THE    INGREDIENTS    OF    THE    PRESENT-DAY    "COCA-COLA."— 

"Merchandise  No.  5."— 
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the  crude  African  cola  nut  in  your  preparation?  A. 
— Yes.  (Rucker  Rec,  429).  **'''  Q. — I  will  get  you 
to  state  *'^'''  whether  you  disclosed,  by  advertisement 
or  otherwise,  up  to  the  time  the  Government  dis- 
covered it  in  the  last  suit,  the  fact  that  you  used 
pure  caffeine,  instead  of  the  caffeine  in  the  cola  nut? 
A. — I  don't  think  we  ever  directly  alluded  to  that 
fact  at  all.  (Rucker  Rec,  431).  ^^-^^-^  Q.And  no- 
body on  earth,  so  far  as  you  know,  knew  what  went 
into  that  preparation  except  the  'Coca-Cola'  people? 
A. — I  should  think  not.  O. — Has  it  not  been  your 
purpose  and  effort  to  keep  anybody  from  knowing 
it?    A.— Yes,  sir.''     (Rucker  Rec,  429). 

Charles  Howard  Candler,  Vice-President  of  The  Coca 
Cola  Company,  tells  what  plaintiff's  so-called  ''Coca- 
Cola"  now  consists  of: 

"There  are  eight  ingredients,  or  groups  of  in- 
gredients, that  enter  into  the  mechanism  of  'Coca- 
Cola'  syrup.  One  ingredient  is  burnt  sugar  color- 
ing, or  caramel ;  one  is  sugar ;  one  is  phosphoric 
acid ;  one  is  lime  juice ;  one  ingredient  is  caffeine, 
and  is  put  in  in  the  pure  state;  one  consists  of  fla- 
voring oils  dissolved  in  alcohol.  There  are  a  num- 
ber of  flavoring  oils  in  that  extract, — they  are  con- 
centrated oils  and  have  a  strong  flavor.  In 
addition  to  that  we  put  glycerine  into  the  syrup, 
and  a  product  which  we  call  'Merchandise  No.  5.' 
>i'*^  We  put  water  in  'Coca-Cola,'  too;  that  makes 
nine  ingredients."     (Rec,  442-3) 

The  ingredients  described  as  "Merchandise  No.  5"  is 
the  only  one  that  is  pretended  to  supply  any  of  the  prop- 
erties of  either  coca  or  cola  to  the  preparation.  It  is 
supposed  to  contain  a  tincture  of  coca  and  cola,  minus 
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the  cocaine;  but,  as  a  matter  of  fact,  it  contains  noth- 
ing derived  from  cola  nuts,  and  practically  nothing  de- 
rived from  coca  leaves.  It  is  chiefly  just  20%  alcohol. 
Its  presence  in  the  preparation  has  no  effect  one  way 
or  the  other  on  its  medicinal  character,  or  even  its  taste. 
It  is  used  simply  as  a  subterfuge  to  justify  the  continued 
use  of  the  term  "Coca-Cola"  as  applied  to  a  product 
which  is  not  ''Coca-Cola." 

The  substitution  of  this  "Merchandise  No.  5"  for  the 
fluid  extract  of  coca  of  which  the  original  article  was 
chiefly  composed,  was  brought  about  by  the  following 
circumstances : 

On  June  30th.,   1906,  Congress  passed  the  Food  & 
Drugs  Act  [34  Stat.  L.  768;  3  Fed.  Stat.  Ann.  (2  Ed.), 
379;  1909  Supp.,  Fed.  Stat.  Ann.,  136],  prohibiting  the 
adulteration  and  misbranding  of  food  and  drugs,  and,    j 
in  Sec.  8  of  the  Act,  defined  what  was  meant  by  "mis- 
branding," in  part,  as  follows:  j 
"That   for   the  purposes  of  this  Act  an  article   | 
shall  be  deemed  to  be  'misbranded'  *'''*  if  it  fails   ! 
to  bear  a  statement  on  the  label  of  the  quantity  or 
proportion  of  any  morphine,  opium,  cocaine  *'''*  or 
any  derivative  or  preparation  of    any    such    sub- 
stances,  contained  therein." 

To  avoid  having  to  print  on  its  labels  a  statement  of 
the  quantity  or  proportion  of  cocaine  contained  in  ''Coca- 
Cola,"  plaintiff  decided  to  revise  its  product  and  elim- 
inate the  cocaine. 
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ASA  G.  CANDLER: 

"It  immediately  adopted  another  method  of 
treating  the  leaves,  which  this  deponent  is  inform- 
ed and  believes  entirely  eliminates  all  traces  of 
cocaine."  [Affidavit  of  Asa  G.  Candler,  made  and 
filed  in  Coca-Cola  Co.  v.  Nashville  Syrup  Company, 
in  the  U.  S.  District  Court,  at. Nashville,  in  1911] 
(Rec,  1129). 

Practically,  that  involved  the  elimination  of  coca  al- 
together as  an  ingredient.  The  only  function  the  fluid 
extract  of  coca  performed  was  to  impart  to  the  prepara- 
tion the  "tonic  and  nerve  stimulant  properties"  of  ''the 
wonderful  coca  plant," — that  is,  to  supply  enough  co- 
caine to  act  as  a  'mental  brain  stimulant,"  and  to  make 
the  goods  "popular," — but  with  these  valuable  "tonic 
and  nerve  stimulant  properties"  eliminated,  the  denatur- 
alized, or  "decocainized,"  extract  thus  resulting  was 
wholly  incapable  of  producing  any  effect  whatever,  and, 
therefore,  incapable  of  performing  any  important  func- 
tion as  an  ingredient.  Unquestionably  plaintiff  would 
have  openly  and  frankly  discontinued  the  use  of  coca 
altogether,  and  made  no  bones  about  it,  just  as  did  all 
the  other  manufacturers  of  similar  products,  but  for 
the  fact  that,  as  explained  by  Asa  G.  Candler: 

"We  have  a  trade-mark,  and  the  Government 
won't  let  us  trade  anything  that  has  the  least  touch 
of  humbug  about  it.  ***  The  Government  won't 
give  us  a  trade-mark  unless  we  put  'coca'  and  'cola' 
in  it."  (Rvicker  Rec,  259) 

Section  8  of  the  Food  &  Drugs  Act  provides: 

"The  term  'misbrand,'  as  used  herein,  shall  apply 
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to  all  drugs  or  articles  of  food,  or  articles  which 
enter  into  the  composition  of  food,  the  package  or 
label  of  which  shall  bear  any  statement,  design  or 
device  regarding  such  article,  or  the  ingredients  or 
substances  contained  therein,  which  shall  be  false 
or  misleading  in  any  particular." 

Section  21  of  the  Trade-Mark  Act  of  Feb.  20th.,  1905, 

as  amended  (33  Stat.  L.  729;  10  Fed.  Stat.  Ann.,  415) 

provides : 

"That  no  action  or  suit  shall  be  commenced  under 
the  provisions  of  this  Act  in  any  case  where  the 
trade-mark  is  used  in  unlawful  business,  or  upon  an 
article  injurious  in  itself,  or  which  mark  has  been 
used  with  the  design  of  deceiving  the  public  in  the 
purchase  of  merchandise,"  etc. 

Plaintiff  well  understood  that  "Coca-Cola"  was  a  de- 
scriptive term  purporting  to  describe  a  compound  or 
mixture  of  coca  and  cola,  and  that,  unless  its  product 
were  in  fact  a  compound  or  mixture  of  coca  and  cola,  the 
uje  of  that  term,  and  of  the  pictures  of  coca  leaves  and 
cola  nuts  on  its  labels,  would  constitute  a  statement, 
design,  and  device  regarding  such  article,  and  the  in- 
gredients or  substances  contained  therein,  which  were 
false  and  misleading;  and,  hence,  that  its  product  would 
be  misbranded,  and  its  alleged  trade-mark  deceptive  and 
invalid. 

In  this  dilemma  plaintiff  resorted  to  the  subterfuge 
above  mentioned.  It  determined  to  exhaust  the  coca 
leaf  of  all  of  its  cocaine  and  associated  alkaloids,  and, 
from  the  exhausted  pul])  that  remained,  to  make  a  weak 
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alcoholic  "extract"  of  whatever  minute  traces  of  inert 
substances  chanced  to  remain  in  the  leaf  after  its  val- 
uable constituents  had  been  removed,  and  to  put  just  a 
suspicion  of  this  so-called  "decocainized  coca  extract" 
into  its  preparation,  not  for  the  purpose  of  affecting  its 
medicinal  character,  or  its  flavor,  but  merely  to  lend  a 
weak  support  to  the  statement  that  the  article  sold  was 
''Coca-Cola."  It  was  thought  that  this  awkward  sham 
would  enable  plaintiff  to  advertise  and  sell,  as  and  for 
"Coca-Cola,"  what  v\/as  not  "Coca-Cola,"  and  to  con- 
tinue to  use  as  its  alleged  trade-mark,  without  incurring 
the  risk  of  misbranding  its  product,  a  term  which  may 
have  partially  described  what  that  product  was  in 
the  past,  perhaps,  but  what  it  certainly  ceased  to  be  the 
instant  plaintiff'  eliminated  from  it  the  "tonic  and  nerve 
stimulant  properties"  of  "the  wonderful  cola  plant." 
Instead  of  making  this  decocainized  extract  itself,  plain- 
tiff* employed  Dr.  Schaeffer's  concern,  the  Schaeffer 
Alkaloid  Works,  of  Maywood,  N.  J.,  to  manufacture 
the  stuff  for  it.  The  reason  for  this  was,  according  to 
Asa  G.  Candler: 

"Because,  with  his  facilities  and  the  apparatus  he 
had,  he  could  manufacture  it  for  me  cheaper  than 
I  could."     (Rec,  420). 

The  Schaeffer  Alkaloid  Works  was,  and  is,  perhaps 
the  largest  manufacturer  of  cocaine  in  the  world  (Rec, 
446).  It  purchases  large  cjuantities  of  coca  leaves  for 
the  cocaine  which  they  contain,  and  in  its  process  of 
manufacturing  cocaine,  extracts  from  them  everything 
of  value.  Naturally  it  always  has  on  hand  a  bountiful 
supply  of  the  exhausted  pulp  of  the  leaves  from  which 


190 


the  valuable  constituents  have  been  removed.  This  pulp 
contains  nothing  of  any  value,  and,  until  plaintiff  pro- 
vided an  opportunity  to  dispose  of  it  for  a  small  profit, 
was  carted  away  and  destroyed. 

DR.  JOHN  A.  WESENER  (plaintiff's  chemist): 
''I  don't  know  of  any  other  use  to  which  the  ex- 
hausted coca  leaves  "^^^  have  even  been  put  to  by 
anybody,  except  to  be  put  into  this  'Merchandise 
No.  5.'  So  far  as  I  know  they  have  never  been 
put  to  any  other  use.  (Rec,  927).  ***  I  have  seen 
what  is  known  as  'Merchandise  No.  5'  manufactur- 
ed at  May  wood,  N.  J.,  by  the  Schaeffer  Alkaloid 
Works.  (Rec,  923).  You  ask  me  if  they  extract 
the  cocaine  from  the  coca  leaves,  in  the  process  of 
making  cocaine,  in  substantially  the  same  way  as 
they  do  in  making  this  'Merchandise  No.  5';  well, 
they  use  a  similar  solvent  in  removing  the  cocaine 
from  the  Erythroxylon  coca.  Yes,  they  take  the 
cocaine  out  in  the  same  way.  It  is  one  of  the  pro- 
cesses of  removing  cocaine  from  the  coca  leaves." 
(Rec,  927.) 

CHARLES  HOWARD  CANDLER: 

'Tresumably  Dr.  Schaeffer  takes  the  cocaine  that 
he  extracts  from  the  coca  leaves  in  this  process  of 
manufacturing  'Merchandise  No.  5,'  and  sells  it  on 
the  market  as  cocaine."     (Rec,  448) 

It  costs  very  little  to  pass  a  twenty  per  cent,  solution 
of  alcohol  through  this  waste  material,  and  the  Schaef- 
fer Alkaloid  Words  could  well  afford  to  do  this  and  sell 
the  "extract"  thus  obtained  to  plaintiff  at  a  very  nom- 
inal figure.     On  the  other  hand,  if    plaintiff    had    en- 
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deavored  to  make  this  "Merchandise  No.  5"  itself,  it 
would  have  had  to  purchase  the  unexhausted  coca  leaves 
as  they  come  into  the  market,  with  all  their  valuable 
constituents  in  them,  paying  therefor  the  high  price 
which  the  cocaine  in  them  causes  them  to  bring,  and  then 
extract  the  cocaine  and  associated  alkaloids  from  them, 
before  it  could  have  obtained  the  exhausted  pulp  from 
which  to  make  its  ''extract"  of  exhausted  coca  pulp,  or 
"Merchandise  No.  5.''  The  undertaking  w^ould  have 
been  impracticable,  and  the  cost  prohibitive, — unless, 
perhaps,  plaintiff  had  gone  into  the  cocaine  business  on 
the  side  and  sold  the  cocaine  w^hich  it  thus  extracted  from 
the  coca  leaves  as  a  "by-product." 

THE  DECOCAINIXING  PROCESS. 

The  process  to  w^hich  the  Schaeffer  Alkaloid  Works 
subjects  the  coca  leaves  in  extracting  the  cocaine  from 
them  for  commercial  use,  and  which,  therefore,  consti- 
tutes the  first  step  in  the  preparation  of  the  leaves  for 
the  manufacture  of  plaintiff's  "Merchandise  No.  5," 
(Rec,  448);  927)  is  thus  descrilDcd  by  Dr.  Charles  E. 
Caspari,  of  St.   Louis   (plaintiff's  witness)  : 

"The  coca  leaf  is  first  powdered  very  finely,  and 
then  mixed  with  about  an  equal  bulk  of  sawdust, 
and  to  that  is  added  a  sufificient  quantity  of  a  dilute 
solution  of  sodium  bicarbonate  for  the  purpose  of 
rendering  the  leaf  alkaline  in  order  to  free  the  al- 
kaloids. Then  it  is  packed  in  a  percolator  and  is 
exhausted  with  toluene.  After  this  exhaustion  is 
complete,  and  all  the  alkaloid  is  removed, — it  being 
understood  that  the  toluene,  as  it  percolates  through 
the  leaf,  drips  and  is  collected, — live  steam  is  blown 
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up  through  the  leaf,  which  has  been  exhausted  of 
the  alkaloids,  to  remove  every  trace  of  the  solvent 
toluene.  '^*'^    That  is  the  decocainizing  process.  *** 
The  toluene  I  speak  of  is  what  is  known  as  a  hydro- 
carbon. '^^'^     Toluene  comes  from  coal  tar.     The 
object  of  putting  saw  dust  with  the  coca  leaf  is  to 
make  the  extraction  more  easy.     A  large  majority 
of  drugs  are  mixed  with  some  inert  material.  When 
they  are  extracted  for  the  purpose  of  obtaining  the 
active  principle,  whatever  it  may  be,  in  order  to 
make  the  percolation  easier,  sawdust  may  be  used, 
or  exhausted  bark  or  root, — what  is  commonly  call- 
ed marc, — and  some  other  drug  as  a  dilutent ;  sand 
is  sometimes  used,  to  keep  the  mass  from  packing 
too  closely.     It  is  a  mechanical  reason,  not  a  chem- 
ical one.    This  makes  the  percolation  easier  by  sep- 
arating the  small  particles  of  the  leaf  into  which 
the  leaf  has  been  ground  or  powdered  and  keeping 
them  from  packing  in  that  way.   (Rec,  905,  907). 
***  The  coca  leaf  is  treated  with  bicarbonate  of 
soda  in  a  very  dilute  solution,  the  object  being  to  | 
free  the  alkaloid  in  the  leaves  so  that  it  can  be  dis-  I 
solved  and  taken  out  by  the  solvent.     That  alkali,  1 
the  bicarbonate  of  soda,  still  remains  in  the  drug 
after  it  has  been  treated  with  the  solvent.     Then  j 
this  drug  is  soaked  for  several  days  in  a  volume  j 
of  six  or  eight  times  its  volume, — I  cannot  answer  | 
that  accurately  because  I  do  not  know  positively, — 
of  the  solvent  of  toluol  ;^^  the  toluol  was  probably 
eight  times  the  volume  or  weight  of  the  amount  of  | 
drug  used.    This  drug  is  treated  for  the  extraction 
of  the  alkaloid  by  the  process  of  masceration  and 
percolation.     Of  course,  the  toluol  that  first  comes 


ISToluol  and  toluene  are  the  same  thing;  one  is  the  English  name 
for  it,  and  the  other  is  the  German  term.  Throughout  the  record 
these  terms  are  used  interchangeably  and  synonymously. 
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off  is  much  richer,  and  the  last  of  it  contains  prac- 
tically no  alkaloid  at  all.  ***  Steam  at  60  pounds 
pressure  would  be  257  degrees  Farenheit.  I  cannot 
say  accurately  as  to  the  time  required  by  this  pro- 
cess of  distillation  to  remove  all  the  toluene  from 
the  drug, — I  should  say  a  couple  to  several  hours, 
which  might  mean  from  two  to  five,  depending  upon 
the  quantity  of  the  compound  to  be  made  up  at  that 
time,  chiefly,  and  whether  the  steam  was  exactly  at 
60  pounds  pressure,  or  a  little  less  or  a  little  more." 
(Rec,  918,  920.) 

Dr.  Caspari  explains  that  the  prime    object    of    this 

harsh  treatment  of  the  leaf  is  to  remove  every  trace  of 

the  cocaine  and  allied  alkaloids.     They  must  be  removed 

at  all  hazards,  so  that  not  a  trace  remains,  no  matter 

whether  anything  else  is  left  in  the  leaf  after  they  have 

been  extracted  or  not : 

''No,  I  won't  admit  that  this  process  for  decocain- 
izing  coca  is  a  rugged,  harsh  process  to  which  to 
subject  a  drug  expecting  to  obtain  from  that  drug 
any  of  its  natural  properties  after  having  1)een  so 
treated,  because  the  prime  object  of  this  treatment 
in  the  first  place  is  to  remove  the  cocaine  and  the 
alkaloids.  They  must  be  taken  out  absolutely  so 
that  not  a  trace  is  left.  That  requires  the  treatment 
I  have  explained.  That  is  the  prime  object  of  the 
process."     (Rec,  921.) 

A  pretty  fair  idea  of  what  this  rough  treatment  does 
to  the  coca  leaf  may  be  gained  from  a  consideration  of 
what  it  will  do  to  tea  leaves,  which  are  closely  analogous. 
Dr.  Caspari  says : 

"No,  if  you  were  to  take  a  sample  of  tea,  treat 
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it  with  an  alkali  as  explained,  soak  it  for  several 
hours  in  toluene,  drive  off  the  toluene  by  several 
hours  of  distillation  with  a  high  pressure  of  steam 
of  two  hundred  and  fift3^-seven  degrees  Farenheit, 
in  which  a  very  large  amount  of  water  is  obtained 
in  distillate,  I  do  not  think  that  the  tea  so  treated 
could  be  made  into  a  presentable  article  for  drink- 
ing ;  because  Vv^e  drink  tea  primarily  for  the  caffeine 
which  it  contains,  and  that  would  be  removed  in 
this  process  which  you  describe.  But  not  only  would 
the  caffeine  be  removed,  but  its  taste  would  be  en- 
tirely modified."      (Rec,  921,  922.) 

BALANCE  OF  PROCESS  OF  MAKING  "MERCHANDISE  No.  5." 

After  the  cocaine  and  associated  alkaloids  h'}-o  ^]] 
been  thus  extracted  from  the  coca  leaves  for  commercial 
use,  and  everything  of  a  volatile  nature  driven  off  by 
sixty  pounds  pressure  of  live  steam  at  a  temperature 
of  257  degrees  Farenheit  for  from  two  to  fiYC  hours 
duration,  then  the  exhausted  pulp  thus  remaining,  which 
v/as  formerly  carted  away  and  destroyed  as  worthless  ] 
refuse,  is  submitted  to  the  following  treatment  to  com- 
plete the  manufacture  of  "Merchandise  No.  5." 

DR.  CHARLES  CASPARI: 

"Now,  after  having  extracted  the  alkaloid  and 
having  steamed  the  coca  leaf,  the  balance  of  the 
process  of  making  'Merchandise  No.  5'  is  as  fol- 
lows: The  coca  leaf  is  then  mixed, — understand, 
now,  that  we  have  380  pounds  of  it  to  start  with, — 
with  125  pounds  of  cola  nuts,  and  they  are  exhaust- 
ed with  an  alcohol  of  about  18  to  20  per  cent,  in 
strength.  This  is  then  racked  off  and  pasteurized, 
and  is  then  the  finished  product.     That  makes  900 
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gallons  of  the  finished  product, — the  380  pounds  of 
coca  leaf  and  125  pounds  of  cola  nut,  when  treated 
in  this  manner,  make  900  gallons  of  'Merchandise 
No.  5.'  In  making  these  percolations,  about  900 
gallons  of  18  to  20  per  cent,  alcohol  are  used."  (Rec, 
911.) 

THE    FUNCTION    ATTRIBUTED    TO    "MERCHANDISE    No.    5."— 
a  flavoring  agent. 

Plaintiff  attempts  to  justify  its  fraud  in  palming  oft' 
as  "Coca-Cola"  a  preparation  containing  nothing  more 
from  either  the  coca  leaf  or  the  cola  nut  than  is  supplied 
by  this  "Merchandise  No.  5,"  by  pretending  that  the 
minute  traces  of  inert  substances  thus  obtained  from 
the  coca  leaf  and  the  cola  nut  impart  a  taste  and  flavor 
that  are  essential  to  its  product, — the  theory  evidently 
being  that,  if  it  can  be  shown  that  these  infintesimal 
particles  of  tasteless  and  odorless  substances  perform 
some  function  in  the  preparation  other  than  lending  a 
weak  support  to  the  statement  that  the  article  sold  is 
''Coca-Cola,"  then  plaintiff  is  justified  in  continuing  to 
palm  off  its  preparation  as  and  for  a  preparation  of  coca 
and  cola. 

Thus,  Dr.  Charles  E.  Caspari  states  that  the  function 
which  "Merchandise  No.  5"  performs  in  plaintiff's  pro- 
duct is  to  impart  to  it  its  odor  and  flavor.     He  says : 

"It  undoubtedly  gives  an  odor  and  flavor  to  'Coca- 
Cola.' "     (Rec,  903.) 

He  says  that  the  object  in  extracting  the  exhausetd 
leaves  with  twenty  per  cent,  alcohol,  after  they  have 
been  put  through  the  "de-cocainizing"  process,  is  to  en- 
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deavor  to  obtain  from  them  any  odoriferous  or  flavoring 

principles  that  may  have  chanced  to  remain  in  them : 

''Now,  then,  after  the  cocaine  has  been  removed, 
and  the  residue  is  harmless  so  far  as  its  physiologi- 
cal effect  is  concerned,  then  an  effort  is  made  to  re- 
move from  it  the  remaining  odoriferous  and  flavor- 
ing principles  that  may  be  there,  and  that  is  done 
by  extraction  with  twenty  per  cent,  alcohol."  (Rec, 
921.) 

In  other  words,  after  all  the  "tonic  and  nerve  stimu- 
lant properties"  of  the  coca  leaf  are  removed,  and  it  is 
no  longer  capable  of  producing  any  therapeutic  eff'ect 
whatever,  then  an  effort  is  made  to  extract  such  flavor- 
ing properties  as  may  be  left,  if  any. 

DR.  JOHN  A.  WESENER: 

''From  a  strictly  chemical  and  medicinal  stand- 
point, the  characteristic  property  of  the  coca  leaf 
is  removed  in  making  this  'Merchandise  No,  5,'  but 
not  from  a  food  standpoint  or  flavor  standpoint. 
(Rec,  928)  ^^-^^  It  is  the  residue  that  contains 
various  principles  which  are  very  essential  to  the 
manufacture  of  Coca-Cola  Syrup."     (Rec,  926.) 

This  position  was  also  taken  by  the  Coca-Cola  Com- 
pany in  the  case  of  the  U.  S.  v.  40  Barrels  and  20  Kegs 
''Coca-Colar  241  U.  S.,  265;  60  L.  Ed.,  995.  In  that 
case  Mr.  Justice  Hughes,  who  delivered  the  o])inion,  in 
stating  the  plaintiff''s  insistence  said  (241  U.  S.,  272; 
60  L.  Ed.,  999) : 

"It  is  further  stated  that,  in  manufacturing  in 
accordance  with  the  formula,  certain  extracts  from 
the  leaves  of  the  coca  shrub  and  the  nut  kernels  of 
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the  cola  tree  were  used  for  the  purpose  of  obtaining 
a  flavor,'  and  that  'the  ingredient  containing  these 
extracts/  with  cocaine  eHminated,  is  designated  as 
'Merchandise  No.  5.'  " 

This  lame  effort  to  justify  so  palpable  a  fraud  is  pure 
"camouflage." 

FUNCTION  ATTRIBUTED  TO  COCA  AND  COLA  ORIGINALLY.— 
NEVER  CONSIDERED  FLAVORING  AGENTS. 

In  the  first  place,  the  idea  of  using  the  drugs  coca  and 
cola  for  flavoring  purposes,  or  of  attributing  to  them 
any  value  as  flavoring  agents,  was  never  for  a  moment 
entertained  by  plaintiff  until  the  necessity  for  pretending 
that  its  product  is  still  a  compound  or  mixture  of  coca 
and  cola,  despite  the  fact  that  it  is  now  totally  devoid 
of  every  trace  of  the  characteristic  properties  of  coca, — 
its  "tonic  and  nerve  stimulant  properties." — and  despite 
the  fact  that  its  caff'eine  effect  is  produced  by  ordinary 
commercial  caffeine  obtained  from  "tea  dust"  or  the 
"sweepings"  of  the  tea  trade,  and  not  from  the  cola  nut, 
— compeled  plaintiff  to  attribute  some  important  func- 
tion to  the  minute  traces  of  indefinable  extractives  from 
the  coca  which  are  present  in  "Merchandise  No.  5." 

The  fluid  extracts  of  both  coca  and  cola  were  looked 
upon  strictly  as  medicines,  and  were  used  solely  as  me- 
dicinal agents  for  their  ''tonic  and  nerve  stimulant  prop- 
erties," and  to  produce  the  wonderful  stimulating  and 
exhilarating  effect  to  which  was  due  the  chief  claim  to 
merit  of  plaintiff's  product.  Thus,  F.  M.  Robinson,  in 
1902,  in  his  testimonv  in  the  Rucker  case,  said: 
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"Q. — If  you  eliminate  cocaine  and  caffeine  from 
the  coca  leaves,  tell  the  jury  what  possible  effect  it 
could  have?  ***  Mr.  Arnold  [for  Coca-Cola  Com- 
pany] :  If  you  eliminate  those,  it  is  not  'Coca-Cola.' 
>K*>i<  Q  _ — Eliminate  those  two  things,  coca  nut  and 
coca  leaves,  what  is  there  in  'Coca-Cola'  that  would 
relieve  exhaustion  or  cure  headache?  A. — Those 
are  the  things  that  do  it.  Q. — Weren't  they  put  in 
it  for  that  purpose?  A. — Yes,  sir.''  (Rucker  Rec, 
302.) 

ASA  G.  CANDLER  said,  in  the  same  case: 

''Q. — If  this  is  purely  and  simply  a  refreshing 
soda  fountain  beverage,  state  why  you  put  this 
preparation  known  as  the  tincture  that  you  make, 
of  coca  leaves  and  cola  nuts  in  *Coca-Cola'  ?  *** A. — 
To  make  it  popular.  ''^"^^  Q. — Do  you  tell  the  jury 
that  the  stuff  you  put  in  there  is  simply  a  mental 
stimulant f  A.— Yes,  sir.  Q.— That  allf  A.— 
That  is  about''  as  far  as  it  goes.''  (Rucker  Rec., 
267-8). 

and  again: 

''Q. — Isn't  it  true  of  this  preparation,  that  you 
advertise  the  merit  of  'Coca-Cola'  as  deserving  of 
special  merit,  as  being  delicious  and  refreshing,- on 
account  of  the  fact  that  you  put  in  it  these  celebrated 
cola  nuts  ?  A. — Not  delicious  and  refreshing  on  ac- 
count of  the  cola  nut.  (Rucker  Rec,  431)  ***  We 
use  it  for  its  caffeine  effect."     (Rucker  Rec,  262). 


and  again: 

"Q. — Mr.  Candler,  are  cola  nuts  drugs?  A. — 
Yes,  sir.  Q. — And  a  medicine?  A. — Yes,  sir.  O. 
— And  used  that  way?  A. — Yes,  sir, — by  us 
(Rucker  Rec,  432.) 


}f 
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DR.  JOSEPH  JACOBS,  in  the  same  case: 

"Q. — Caffeine  is  a  medicine?  A. — Said  to  be. 
Q. — Cocaine  is  a  medicine?  A. — Yes,  sir.  ^"^"^  Q. 
— A  preparation  that  has  in  it  the  combined  ingre- 
dients of  cocaine  and  caffeine,  wouldn't  you  regard 
it,  not  as  a  medicine  merely,  but  as  a  medicinal 
compound?  "^"^^  A. — In  minute  proportions,  I  don't 
regard  it  as  a  medicinal  compound.  Q. — What  part 
would  these  things  play  in  it?  A. — Simply  have  an 
exhilarating  effect  in  the  beverage."  (Riicker  Rec, 
319). 

SAMUEL  C.  DOBBS,  in  the  same  case: 

"Q. — Do  you  know  what  caffeine  is  used  for? 
A. — Yes,  sir.  Q. — What?  A. — It  is  a  cerebral 
stiniiilaiit/'     ( Rucker  Rec,  396). 

DR.  J.  J.  KESSLER,  in  the  case  at  bar: 

"This  fluid  extract  of  coca  you  are  talking  about 
is  used  as  a  medicine,  and  the  fluid  extract  of  cola 
the  same  way."     (Rec,  2497). 

DR.  JOHN  A.  WESENER,  in  the  case  at  bar: 

"Parke-Davis  &  Co.  make  up  one  product  which 
is  known  as  fluid  extract  of  coca,  and  another  pro- 
duct known  as  fluid  extract  of  cola.  ***  They  are 
medicinal  products/'     (Rec,  391). 

In  Nashville  Syrup  Co.  v.  Coca-Cola  Company,  215 

Fed.,  528  (''C.  C.  A."-6),  it  was  said: 

"Coca  is  a  South  American  shrub  from  the  leaves 
of  which  cocaine,  among  other  substances,  is  ob- 
tained. The  cola  tree  grows  in  Africa,  and  from 
its  nuts  caffeine  may  be  extracted.  ^'^^  Before  1887 
extracts,   resepctively,   from  coca  leaves  and  cola 


200 


nuts  had  found  a  place  in  the  Pharmacopoeia.  ^^"^ 
The  extracts  were  used  only  by  druggists  in  com- 
pounding medicine," 

In  stating  the  ingredients  of  plaintiff's  product,  not 
one  of  plaintiff's  witnesses  for  a  moment  thought  of 
classifying  either  coca  or  cola  among  the  flavoring 
agents.     For  instance: 

ASA  G.  CANDLER: 

''Q. — Describe  how  it  is  made, — the  ingredients 
of  it?  A. — We  take  what  is  known  as  coca  leaves 
and  cola  nuts.  Those  are  the  two  leading  ingre- 
dients. We  call  it  "Coca-Cola.'  '^'''*  Those  two 
articles  are  ground  up  and  made  by  percolation.  **'^ 
We  put  them  in  a  large  percolator,  mix  it,  and  it  is 
made  into  a  compound  tincture.  *'''*  We  also  take 
several  flaz'oring  articles,  including  lemon  and  va- 
nilla, and  they  are  put  in  the  proper  caldron  and 
made  into  what  we  call  'Coca-Cola.'  "^"^"^^  O. — What 
is  the  purpose  of  the  aromatics  you  put  in  it?  A. — 
To  make  it  pleasant,  attractive,  etc.  **'^'  Q. — IV hat 
aromatics  do  you  use  to  give  flavor?  A. — Lemon, 
vanilla  and  that  class  of  aromatic  flavor." 

and  again: 

''You  see,  we  don't  apply  any  heat  to  cola  nuts 
or   [coca]   leaves.     After  the  syrup  is  made,  zmth 
the  flavoring,  [then]  we  put  this  solution,  or  what- 
ever you  may  call  it,  [of  coca  and  cola]  into  a  tank   \ 
with  absolutely  cold  syrup."     (Rncker  Rec,  263). 

and  again: 

''We  flavor  it  zvith  lemon,  vanilla  and  calcium 
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[cassia].  Q. — What  else?  A. — Nothing  else. 
(Riicker  Rec,  267). 

''Q. — Were  you  not  asked  this  question,  Mr.  Can- 
dler: 

'Q. — I  would  like  for  you  to  state,  not  only  the 
leading,  but  the  smaller, — state  the  large  ones  and 
the  small  ones?'  and  didn't  you  state:  'We  flavor 
it  with  lemon,  vanilla  and  calcium.  Q. — What  else? 
A. — Nothing  else.' 

"A. — Yes,  we  flavor  it  zvith  nothing  else  but  what 
I  stated/'     (Rucker  Rec,  427). 

and  again: 

''Q. — This  question  was  asked  you:  "^^^ 
'Q. — What  else?    A. — We  flavor  it  with  lemon, 
vanilla  and  calcium.     Q. — What  else?     A. — Noth- 
ing else.' 

''A. — As  to  flavoring,  of  course  ***  There  is 
something  there,  my  friend,  that  makes  me  say 
something  foolish,  if  you  want  to  fix  it.  It  is  there 
'calcium.'  That  is  lime.  It  should  be  'cassia,'  which 
is  cinnamon,  and  that  is  what  I  said."  (Rucker  Rec, 
433-4). 

SAMUEL  C.  DOBBS: 

"Q. — Isn't  it  true  that  'Coca-Cola'  was  composed 
of  sugar,  water,  alcohol,  coca  leaves,  cola  nuts,  with 
lemon,  vanilla  and  calcium  flavorings,  and  nothing 
else?     A.— Yes,  sir/'     (Rucker  Rec,  395). 

Neither  did  Benjamin  Kent  regard  the  extract  of  coca 
and  cafifeine,  of  which  his  "Coca-Cola"  was  composed,  as 
flavoring  agents : 

"It  contains  the  extracts  of  coca  and  caffeine, 
which  is  the  active  principle  of  cola  nuts;  also,  tine- 


202 


ture  of  bitter  orange  peel,  and  some  little  flovoring; 
that  is  all,  and  some  spirits  to  keep  it."  (Defend- 
ants Exhibit  68,  p.  16). 

In  fact,  Charles  Howard  Candler  shows  that  the  fla- 
voring ingredients  of  plaintiff's  present  product  are  put 
into  the  syrup  as  a  separate  group  apart  from  the  "Mer- 
chandise No.  5" : 

''One  [ingredient]  consists  of  flavoring  oils  dis- 
solved in  alcohol, — they  are  concentrated  oils,  and 
have  a  strong  flavor.  In  addition  to  that,  we  put 
glycerine  into  the  syrup  and  a  product  which  we 
call  'Merchandise  No.  5,'  '^  (Rec,  442.) 

IT  WOULD  BE  A  FRAUD  TO  SELL,  AS  "COCA-COLA,"  A  PREPA- 
RATION PRACTICALLY  DEVOID  OF  COLA  AND  DEVOID  OF 
IntL  CHAKAClfclKiSTiC  PROPERTIES  OF  COCA,  EVEN 
THOUGH  A  FLAVOR  COULD  BE  OBTAINED  FROM  COCA 
LEAVES  AND  COLA  NUTS. 

In  the  second  place,  even  supposing  the  drugs  coca 
and  cola  to  contain  valuable  flavoring  properties,  and 
supposing  such  flavoring  properties  to  be  present  in 
plaintiff's  product  and  to  impart  to  it  its  flavor,  it  would 
nevertheless  be  a  rank  fraud  to  advertise  and  sell,  as  a 
preparation  of  coca  and  cola,  an  article  that  was  devoid 
of  every  trace  of  the  characteristic  properties  of  coca, 
— its  "tonic  and  nerve  stimulant  properties,'' — and  that 
contained  nothing  appreciable  from  the  cola  nut;  and 
particularly  would  this  be  true  in  the  case  of  a  product 
that  had  been  widely  aveertised  as  possessing  special 
merit  on  account  of  the  presence  in  it  of  the  "tonic  and 
nerve  stimulant  properties"  of  the  "wonderful  coca 
plant  and  the  famous  cola  nut,"  as  plaintiff's  product 
was  advertised,  and  the  reputation    and    demand    for 
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which  had  been  built  up  on  the  strength  of  that  repre- 
sentation. 

The  U.  S.  Pharmacopoeia,  in  conjunction  with  the 
Pharmacopoeias  of  Great  Britain,  Germany  and  Switz- 
erland, has  standardized  the  alkaloidal  strength  of  coca 
and  of  fluid  extract  of  coca,  and  prescribed  the  quantity 
of  alkaloid  each  must  contain  to  be  officially  recognized 
as  such.^°  Coca  is  required  to  contain  not  less  than  0.5 
per  cent,  of  the  ''ether  soluble  alkaloids  of  coca,"^° — 
that  is,  of  cocaine  and  its  derivatives, — and  the  fluid  ex- 
tract of  coca  is  required  to  contain  0.5  of  a  gramme  of 
the  "ether  soluble  alkaloids  of  coca"  to  each  100  cubic 
centimetres  of  the  liquid. ^°  If  either  fail  to  contain  the 
requisite  amount  of  ''cocaines''  thus  prescribed,  it  is  not 
coca,  or  fluid  extract  of  coca,  and  is  not  entitled  to  be 
described  as  such. 

DR.  J.  J.  KESSLER: 

"The  Pharmacopoeia  standard  is  one  half  of  a 
per  cent.  ^^^^  The  Pharmacopoeia  accepts  a  stand- 
ard of  one-half  per  cent,  on  coca  leaves.  They  must 
have  that  in  them  to  be  official."    (Rec,  2499-2500) 

"Coca''  means  a  drug  containing  not  less  than  0.5  per 
cent,  of  cocaine  and  its  derivatives.  "Fluid  extract  of 
coca"  means  a  fluid  extract  containing  0.5  of  a  gramme 
of  cocaine  and  associated  alkaloids  to  each  100  cubic 
centimetres  of  the  liquid.  Therefore,  to  advertise  and 
sell,  as  ''Coca-Cola,"  a  preparation  which  formerly  con- 
tained the  "tonic  and  nerve  stimulant  properties"  of 
coca,  and  which  was  advertised  throughout  the  length 


20See  Foot  Note  12,  ante. 
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and  breadth  of  the  land  as  possessing  special  merit  on 
that  account,  but  which  is  now  totally  devoid  of  every 
trace  of  those  properties,  would  be  to  mislead  and  de- 
ceive the  public  as  to  the  nature  of  the  preparation,  and 
as  to  the  properties  the  public  would  be  justified  in  ex- 
pecting it  to  contain. 

Section  7  of  the  Food  &  Drugs  Act  provides: 

''That  for  the  purposes  of  this  Act  an  article  shall 
be  deemed  to  be  adulterated:  in  a  case  of  drugs: 
First. — If,  when  a  drug  is  sold  under  or  by  a  name 
recognized  in  the  United  States  Pharmacopoeia  or  i 
National  Formulary,  it  differs  from  the  standard  of 
strength,  quality,  or  purity  as  determined  by  the 
tests  laid  down  in  the  United  States  Pharmacopoeia 
or  National  Formulary,  official  at  the  time  of  inves- 
tigation." 


No  matter  how  valuable  as  a  flavoring  agent  the  "re- 
maining extractive"  of  opium^^  might  be,  the  public 
would  certainly  be  deceived  and  defrauded  by  the  adver- 
tisement and  sale,  as  "Opium  Nux  Vomica,"  of  a  prepa- 
ration from  which  the  characteristic  properties  of  opium, 
— morphine  and  its  associated  alkaloids,  codeine,  heroin, 
etc., — were  absent. 

DR.  WILLIAM  M.  SIMONSON  (defendant's  wit- 
ness) : 

''If  all  the  alkaloids  and  all  the  essential  oils  were 
extracted  from  the  coca  leaf,  I  would  not  consider 
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21"Among  the  properties  usually  found  in  plants,  the  following 
have  been  observed  in  opium:  an  odorous  property  soluble  in  ether, 
benzine,  and  petroleum-benzin ;  glucose;  gum,  pictin  :  and  a  com- 
pound resembling  caoutchouc;  wax;  fat;  a  small  amount  of  resin; 
coloring  matter  and  that  indefinite  substance  usually  designated  as 
extractive."'  p.  1125— NATIONAL  STANDARD  DISPENSATORY. 
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it  longer  as  coca.  If  all  the  morphine  were  extract- 
ed from  opium,  what  was  left  would  not  be  opium. 
If  all  the  strychnine  was  extracted  from  nux  vom- 
ica, what  was  left  would  not  be  nux  vomica."  (Rec, 
2511). 

JOHN  W.  ROSSITER,   (plaintiffs  witness): 

"The  alkaloid  cocaine  is  the  active  principle  of 
the  coca  leaves.  Take  that  and  the  [other]  alka- 
loids out  of  the  coca  leaves, ^and  there  is  not  much 
of  the  coca  leaf  left.  ***  You  have  taken  the  spirit 
out  of  the  body."   (Rec,  936.) 

DR.  JOSEPH  JACOBS,   (plaintiffs  witness): 

"Besides  cocaine,  coca  leaves  have  in  them  ex- 
tractive matter, — cocaine  is  the  only  thing  of  any 
importance."     (Rec,  410). 

COCA  AND  COLA  ARE  NOT  IN  FACT  FLAVORING  AGENTS 

In  the  third  place,  neither  the  coca  leaf  nor  the  cola 
nut  has  any  properties  that  make  it  valuable  as  a  flavor- 
ing agent. 

DR.  J.  J.  KESSLER,   (defendant's  witness): 

"The  coca  leaf  "^^^  contains  not  much  of  any 
flavoring  substance.  It  has  not  much  odor  or  fla- 
vor."    (Rec,  2467). 

DR.  H.  C.  FULLER,  (plaintiffs  witness): 

"The  aroma  of  coca  leaf  does  not  mean  very 
much.  Of  course,  all  leaves  have  an  odor  which 
you  might  call  aroma.  *'^*  I  could  not  detect  coca 
leaves  by  odor  alone ;  that  would  be  impossible.  No, 
I  could  not  detect  coca  leaves  by  odor  alone.  You 
ask  if  coca  leaf  has  a  characteristic  odor;  it  has  an 


206 


odor  that  is  characteristic  of  leaves,  but  other  leaves 
have  very  similar  odors,  so  that  I  would  not  want 
to  take  a  bag  of  leaves  and  smell  it  and  say  it  was 
coca  leaves."     (Rec,  2361-2). 

And  again,  when  asked  what  other  leaves  smell  simi- 
lar to  coca  leaves,  he  replied : 

"Oh,  I  don't  know, — lots  of  leaves  of  different 
kinds."     (Rec,  2362). 

DR.  J.  J.  KESSLER: 

"The  cola  nut  has  practically  no  flavoring  quali- 
ties whatever.  Cola  nut  is  a  hard,  woody  nut. 
When  you  chew  the  nut  it  tastes  like  so  much  hard- 
wood sawdust.  It  tastes  a  little  bitter,  but  has  no 
more  flavoring  in  it  any  more  than  hardwood  saw- 
dust has  a  flavor, — perhaps  not  as  much."  (Rec, 
2468). 

ASA  G.  CANDLER: 

"They  are  the  hardest  kind  of  nut."  (Riicker 
Rec,  432). 

It  will  be  readily  seen  from  their  constituents  that 
coca  leaves  and  the  cola  nuts  have  no  value  for  flavor- 
ing purposes. 

DR.  CHARLES  E.  CASPARI: 

"Coca  leaves  contain,  in  addition  to  the  cocaine 
and  allied  alkaloids,  a  fat,  a  volatile  oil,  a  resin,  a 
wax,  chlorophyll,  tannin,  cellulose,  a  substance 
known  as  hygrine,  and  minute  traces  of  calcium  ,] 
oxilate.  The  cola  nut  consists  of  caffeine,  kolanin, 
tannin,  strach,  gum,  resin,  protein  matter,  cellulose, 
and  wax  and  theobromine."     (Rec,  905). 
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DR.  H.  C.  FULLER: 

''Hygrine  occurs  in  the  leaf  when  it  is  freshly 
gathered,  but  that  disappears  before  it  reaches  the 
market."     (Rec,  2339). 

DR.  J.  J.  KESSLER: 

"Cellulose  is  the  fibre  of  the  leaf."     (Rec,  2495). 

DR.  CHARLES  E.  CASPARI: 

"Cellulose  has  neither  taste  nor  smell,  nor  has 
it  any  stimulating  qualities."     (Rec,  909). 

DR.  C.  A.  MESERVE: 

"The  most  important  characteristic  of  the  coca 
leaf,  apart  from  the  ordinary  constituents  that  you 
find  in  any  plant  life,  is  cocaine.  That  is  the  alka- 
loid. It  contains,  besides  that,  some  minerals.  It 
contains  chlorophyll,  starch,  cellulose,  traces  of  sug- 
ar, some  mineral  matter.  All  leaves  have  a  certain 
per  cent., — extremely  slight, — of  a  waxy  or  resin- 
ous material.  There  are  a  number  of  things  in  min- 
ute quantities  that  you  find  in  any  plant  life.  It 
contains  a  number  of  things.  I  am  not  prepared 
to  say  it  contains  any  fat.  Probably.  Practically 
all  leafy  matter  has  minute  traces  of  fats,  oils,  or 
W'axes.  I  assume  it  contains  coca  tannin.  Tannin 
is  a  normal  ingredient  of  plants."     (Rec,  2465). 

DR.  J.  J.  KESLER: 

"The  coca  leaf,  besides  the  cocaine  which  it  nor- 
mally contains  to  the  extent  of  about  one-half  per 
cent.,  contains  small  amounts  of  an  essential  oil,  a 
fatty  substance,  a  wax,  chlorophyll,  [and]  extrac- 
tive matter  which  hasn't  any  individuality  at  all, — 
it  simply  comes  out  when  you  boil  the  leaves  with 
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water, — it  is  a  starchy  substance,  or  gummy  >ub 
stance."     (Rec,  2467).  '  J 

Dr.  Caspari  shows  that  the  substances  of  which  the 
coca  leaf  is  composed,  aside  from    the    alkaloids,    are     | 
present  in  such  infintesimal  quantities  that  it  is  practic- 
ally impossible  to  determine  the  quantity: 

"I  can  not  tell  you  the  quantities  in  which  these 
substances,  aside  from  the  alkaloids,  are  present 
in  the  coca  leaf,  because  I  don't  know.  I  have  never 
made  any  quantitive  analysis  of  them,  and  I  do  not 
think  it  has  ever  been  done  by  anybody."  (Rec, 
908). 

SUCH  OF  THE  PROPERTIES  OF  THE  COCA  LEAF  AS  COULD 
BE  ABLE  TO  IMPART  THE  SLIGHTEST  FLAVOR  DO  NOT 
ENTER  INTO  "MERCHANDISE  No.  5." 

In  the  fourth  place,  such  of  the  properties  of  the  coca 
leaf  as  might  tend,  in  a  measure,  to  impart  some  slight 
odor  or  flavor  to  a  solution  in  which  they  were  present, 
do  not  enter  into  the  composition  of  ''Merchandise  No. 
5,"  and,  therefore  are  not  contained  in  plaintiff's  product. 
According  to  plaintiff's  own  showing,  the  twenty  per 
cent,  alcohol  with  which  the  "decocainized"  coca  leaves 
are  finally  extracted  to  obtain  ''Merchandise  No.  5" 
would  not  extract,  even  from  the  unexhausted  leaves  in 
their  natural  state  and  before  being  subjected  to  the 
harsh  treatment  they  receive  in  the  ''decocainizing"  pro- 
cess, any  properties  that  could  impart  the  slightest  odon 
or  flavor ;  much  less  would  it  extract  any  such  properties 
from  the  spent,  exhausted  pulp  that  remains  after  "de- 
cocainization."  Dr.  H.  C.  Fuller,  plaintiff's  own  chem- 
ist, and  its  chief  one,  sets  out  fully  everything  the  twenty 
per  cent,  alcohol  would  extract: 
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"If  you /Used  twenty  per  cent,  alcohol,  and  the 
coca  leaves  were  the  ordinary  Erythroxylon  coca, 
you  would  get  from  the  coca  leaves  cocaine  and 
the  light  alkaloids,  tannin,  and  probably  a  little 
chlorophyll,  and  any  mineral  matter  that  was  pres- 
ent soluble  in  the  alcohol  mixture,  and  probably  a 
little  protein  matter."     (Rec,  2356). 

That  these  properties,  with  the  possible  exception  of 
the  tannin,  could  not  impart  the  slightest  flavor  or  aro- 
ma, is  frankly  admitted. 

DR.  CHARLES  E.  CASPARI: 

"Cocaine  does  not  in  the  least  add  anything  to 
the  flavor  of  a  product."     (Rec,  905). 

DR.  H.  C.  FULLER: 

"You  ask  if  cocaine  has  any  taste;  ^"^'"^^  it  would 
not  impart  a  flavor  to  anything  to  which  it  had  been 
added.  '^'^''^'  None  of  the  other  alkaloids  in  the  coca 
leaf  has  any  flavor."     (Rec,  2357). 

DR.  J.  J.  KESSLER: 

"Chlorophyll  is  the  chemical  substance  which 
gives  the  green  color  to  all  green-colored  plants." 
(Rec,  2469). 

DR.  H.  C.  FULLER: 

"I  don't  know  of  any  flavor  that  chlorophyll  has ; 
it  is  not  a  flavoring  agent."     (Rec,  2357). 

DR.  CHARLES  E.  CASPARI: 

This  chlorophyll  is  a  substance  that  is  common 
to  all  green  vegetation.  ***  I  do  not  suppose 
chlorophyll  ha^s  any  physiological  properties.  **''^'   It 
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is  an  inert  substance,    no    question    about    that." 
(Rec,  908-9). 

DR.  H.  C.  FULLER: 

''You  ask  v/hat  is  the  mineral  matter  that  I  speak 
of  that  comes  out  of  the  coca  leaf;  well,  any  vege- 
table substance  contains  small  quantities  of  in- 
organic salts,  mineral  matter, — some  contain  [ing] 
calcium  oxilate, — that  is  quite  a  common  constitu- 
ent, a  material,  in  plant  material, — and  phosphate. 
You  ask  what  different  varieties  of  phosphate;  I 
speak  of  a  phosphate  present,  probably  alkaline 
as  alkaline  earth  phosphates,  and  there  is 
usually  a  little  passive  nitrate  even  in  plants. 
I  don't  say  these  things  all  occur  in  those 
■  cases,  but  they  are  present  in  some  plants ; 
and  then  that  mineral  matter  might  be. 
I  don't  know  specifically  what  mineral  matter 
would  come  out.  ^^"^  You  ask  what  is  the  protein 
matter  that  I  speak  of;  all  vegetable  materials  con- 
tain-[ing]  nitrogenous  substances  which  are  known 
chemically  as  proteins.  "^'^"^  Neither  the  flavor  nor 
aroma  of  fluid  extract  of  coca  v/ould  be  changed  or 
modified  by  the  absence  of  that  protein  or  mineral 
matter  from  the  fluid  extract  of  coca.  The  only 
thing  obtained  from  the  coca  leaf  and  which  is  pres- 
ent in  this  extract  that  we  have  been  speaking  of, 
— extracted  in  the  manner  heretofore  outlined, — 
that  really  has  got  a  flavor,  or  that  really  tends  to 
flavor  anything  in  which  it  is  put,  would  be  the 
tannin.  (Rec,  2358-9)  ***  Q.— Is  tanning  a  fla- 
voring agent?  A. — No,  sir,  it  is  not."  (Rec, 
2390). 

But  even   if  twenty  per  cent,   alcohol  could  extract 
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from  the  coca  leaves,  before  they  are  "decocainized/' 
any  of  the  sHght  flavoring  quaHties  they  may  possess, 
nevertheless  it  is  certain  that  it  could  not  do  so  after  the 
leaves  are  "decocainized,"  for  the  very  good  reason  that 
all  such  properties  are  completely  removed  from  the 
leaves,  along  with  the  alkaloids,  in  the  ''decocainizing" 
process,  and  are  not  present  in  the  leaves  when  they  are 
extracted  with  twenty  per  cent,  alcohol  to  obtain  "Mer- 
chandise No.  5." 

DR.  H.  C.  FULLER: 

"O. — Would,  or  not,  any  of  the  flavoring  matter 
be  removed  from  the  coca  leaf  in  the  process  of 
extracting  it  by  means  on  toluol, — and,  if  so,  how 
and  why? — before  it  enters  into  'Merchandise  No. 
5'?  A. — Yes,  sir,  they  would  all  be  removed.  Q. — 
Now,  in  what  process?  A. — By  the  toluol  and  by 
the  subsequent  steaming  process.  Q. — How  does 
the  steam  serve  to  remove  the  flavoring  matter  and 
odors?  A. — They  are  removed  because  they  are 
volatile.  That  is  the  process  used  to  remove  the 
flavoring  agents  from  a  great  many  flowers,  leaves, 
and  things.  Q. — Why  would  this  toluol  remove 
any  of  them?  A. — Because  they  are  very  soluble 
in  oily  mixtures  of  that  kind."     (Rec,  2384-5). 

The  only  constituents  of  the  coca  leaf  that  could  im- 
part an  odor  or  taste,  are  the  essential  oils, — and  per- 
haps, the  tannin,  and  the  trace  of  wax  that  is  present. 

DR.  J.  J.  KESSLER: 

''The  thing  which  gives  it  the  odor  is  the  essential 
oils  in  it.  **'''  (Rec,  2467)  ***  The  essential  things 
as  far  as  flavor  is  concerned  are  the  essential  oils. 
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(Rec,  2474).  '^*'''  If  the  essential  oils  are  ex- 
tracted from  the  coca  leaf  by  some  chemical  process, 
then  they  are  spent  as  far  as  taste  is  concerned. 
'i<*t«  There  only  remains  the  taste  of  such  [so 
much]  vegetable  matter,  which  you  get  by  boiling 
very  nearly  anything  up, — any  kind  of  leaves  up, 
with  water.  The  aroma  and  boquet  of  the  leaves, 
under  those  circumstances,  is  removed;  it  is  gone." 
(Rec,  2468). 

DR.  CHARLES  E.  CASPARI  attributes  some  slight 
flavoring  properties  to  the  tannin  and  the  wax,  also: 

"No,  all  of  the  ingredients  left  in  the  leaf  do  not 
have  a  taste.  ***  It  is  only  just  some  of  those  in- 
gredients that  give  the  leaf  its  taste.  ''''^'*  The  wax 
imparts  the  taste  of  coca  wax.  ***  I  should  say 
this  wax  also  imparts  an  aroma,  because  all  waxes 
do.  The  other  things  which  give  taste  and  aroma 
are  the  tannin  and  the  oils/'     (Rec,  910). 

Dr.  Caspari  has  never  made  any  actual  tests  to  de- 
termme  whether  or  not  the  essential  oils  are  removed 
during  the  toluene  extraction  and  the  steaming  process, 
and,  therefore,  is  not  in  a  position  to  give  any  definite 
information  upon  the  subject;  but  he  is  of  the  opinion 
that  some  of  the  essential  oils  might  be  extracted  by  the 
toluene  solvent,  and  that  others  would  unquestionably 
be  volatilized  and  driven  off  by  the  steam,  along  with 
some  of  the  resin.     Thus: 

"No,  the  oils  which  I  refer  to  as  remaining  in  ihc 
coca  leaf  would  not  necessarily  be  extracted  by  the 
toluene  in  the  percolation  process.  That  is  para- 
mount [tantamount]  to  saying  that  all  oils  would 
be  soluble.     Some  oils  undoubtedly  would  be,  and 
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some  would  not.  The  oils  in  the  coca  leaf,  I  believe, 
would  not  be, — at  least,  not  entirely  so.  Some  of 
them  might  be  extracted,  but  I  cannot  say  that  they 
are.  I  have  never  made  a  determination  to  prove 
that  they  are  not.  (Rec,  912).  ^^*^  No,  it  is  not 
true  that  if  a  substance  were  treated  by  a  current 
of  hot  steam  at  a  temperature  of  257  degrees  Faren- 
heit  for  from  two  to  five  hours,  that  all  of  the  sub- 
stance which  is  volatile  would  be  carried  away  in 
every  drug  that  could  be  so  treated.  I  know  of  an 
instance  where  that  would  not  be  true.  That  is  the 
distillation  of  ajowain  seed  for  thymol.  ^"^^  That 
might  be  considered  an  exception  to  the  general  rule. 
(Rec,  920).  ^^^^  Some  of  the  oil  would  be  vola- 
tile. Some  of  the  oil  in  the  coca  leaf  is  an  essential 
oil,  and  by  essential  oil  I  mean  one  that  can  be  vo- 
latilized without  decomposition.  Some  of  that  would 
go  off,  and  perhaps  the  least  bit  of  resin.  That  is 
all  I  think  could  be  volatilized.  (Rec,  907).  *^^* 
The  only  way  to  decide  that  will  be  to  actually  make 
a  test  of  whether  there  is  anything  volatile  left  in 
there  after  that  experiment  has  been  made."  (Rec, 
920). 

Dr.  Caspari  has  made  no  such  test. 

DR.  JOHN  A.  WESENER  is  of  the  opinion  that 
toluene  might  remove  some  of  the  oils,  and  probably 
some  of  the  wax: 

"Besides  cocaine,  toluene  takes  out  the  other  al- 
kaloids, too.  I  don't  believe  it  takes  out  many  other 
properties.  It  may  take  out  some  of  the  oils, — 
probably  some  traces  of  wax  that  are  soluble  in 
toluene.  I  imagine  that  coca  wax  might  be  slightly 
soluble  in  toluene."     (Rec,  932). 


DR.  H.  C.  FULLER  states  without  reserve  that 
''tokiene  extracts  the  wax  from  the  leaf"  (Rec,  2369), 
and  he  proves  it,  later,  in  his  process  of  extracting  the 
caffeine  from  plaintiff's  product  with  chloroform  to  de- 
termine the  percentage  of  caft'eine  which  it  contains. 
Thus,  he  says: 

''The  chloroform  does  not  extract  anything  from 
the  syrup  besides  caffeine  in  the  case  of  genuine 
'Coca-Cola'  syrup,  but,  in  the  case  of  any  of  these 
other  products  I  have  analyzed,  it  sometimes  does'. 
It  is  apparent  that  in  some  instances  it  drowns  out 
certain  things  from  the  flavor, — that  has  happened 
in  some  instances — certain  resinous  constituents, 
vvaxy  substances  of  unknown  determination.  (Rec, 
2276).  ^'^^  I  said  the  kind  of  substance  that  some- 
times comes  out  with  chloroform  is  resinous  and 
waxy  substance.  ''''''*  It  is,  for  instance,  a  substance 
like  beeswax.  (Rec,  2277).  **'^  It  is  an  inert  ma- 
terial which  does  not  dissolve  in  water.  (Rec,  22- 
ygy  >i<*=i^  I  want  to  state  emphatically  now  that 
these  waxy  and  gummy  substances  spoken  of  were 
not  in  'Coca-Cola.'"     (Rec,  2313). 

DR.  WILLIAM  M.  SIMONSON: 

"Toluene  woukl  extract  from  the  coca  leaf  any 
fatty  material,  wax,  chlorophyll,  any  essential  or 
volatile  oil.  That  is  about  all  for  the  natural  leaf. 
***  Toulene  would  not  extract  the  alkaloids  in 
their  natural  state  of  combination.  It  woukl  ex- 
tract the  free  alkaloids,  alkaloids  set  free  by  a  base, 
such  as  [bi-]  carbonate  of  soda,  for  example.  I 
have  read  the  testimony  of  Dr.  Caspari  in  this  case 
as  to  the  method  whereby  'Merchandise  No.  5'  is 
made  for  the  'Coca-Cola'  syrup.  By  the  process 
which  he  uses,  toluene  would  take. out  of  the  coca 
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leaf  the  organic  bases  so  far  as  they  are  in  a  free 
state,  any  waxy  material, — probably  take  out  all 
of  it, — take  out  any  fixed  volatile  oil,  or  [and]  it 
would  likewise  dissolve  no  small  part  of  the  resin- 
ous material  present,  and  likewise  of  the  chlorophyll. 
The  flavoring  properties  are  due,  if  I  understand,  to 
volatile  material,  and  practically  they  would  be  dis- 
solved entirely  by  the  toluene."     (Rec,  2502-3). 

Neither  Dr.  Caspari  nor  Dr.  Wesener  has  made  any 
actual  test  to  ascertain  just  what  is,  in  fact,  removed  by 
toluene  and  the  steaming  process,  or  what  finally  goes 
into  ''Merchandise  No.  5.''  The  opinions  they  give  are 
largely  speculative.  Dr.  Wesener  frankly  admits  that 
he  is  not  sufficiently  informed  to  intelligently  discuss 
the  subject: 

"I  do  not  know  that  toluene  is  the  best  solvent 
for  taking  out  everything  from  the  coca  leaves. 
There  may  be  other  solvents  that  will  take  out  more 
products  than  toluene,  whereas  toluene  may  simply 
confine  itself  largely  to  the  extraction  of  cocaine, 
and  do  it  thoroughly.  That  is  something,  as  I  say, 
I  cannot  go  into,  because  I  have  not  looked  up  that 
particular  phase  of  the  subject.  *^*  I  would  have 
to  look  that  up  and  investigate  that  further."  (Rec, 
932). 

But  Dr.  J.  J.  Kessler  did  make  a  very  thorough  and 
painstaking  test,  and  determined  with 'scientific  precision 
and  accuracy  just  exactly  what  the  toluene  does  remove, 
and  just  exactly  what  does  eventually  enter  into  ''Mer- 
chandise No.  5."     Thus: 

"I  have  read  the  testimony  of  Dr.  Caspari  in  this 
case  as  to  the  method  by    which    this    ingredient 
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[that]  goes  into  'Coca-Cola'  syrup,  known  as  'Mer- 
chandise No.  5'  [is  prepared].  I  prepared  'Mer- 
chandise No.  5'  according  to  the  method  described 
by  Dr.  Caspari.  ***  I  analyzed  the  toluene  extract. 
^'^^  It  is  not  true  that  toluene  extracts  from  the 
coca  leaf  only  the  cocaine  and  associated  alkaloids. 
My  tests  show  that  toluene  extracts  six  times  as 
much  other  material  as  it  extracts  cocaine.  ^^"^  The 
toluene  extracted  from  the  coca  leaf,  by  this  method, 
all  the  oils,  fats,  waxes  and  resinous  substances 
found  in  the  leaves.  It  also  extracted  much,  if  not 
most,  of  the  chlorophyll.  It  extracted  most  of  the 
flavoring  principles  of  the  coca  leaf.  It  extrac:ed 
a  large  portion  of  the  cocaine.  I  found  3-100  of  a 
per  cent,  of  cocaine  in  coca  leaves  which  had  been 
extracted  by  this  process,  by  toluene,  as  against 
60-100  of  a  per  cent,  which  they  contained  norirally. 
The  color  of  the  toluene  extract  I  got  from  the  coca 
leaves  was  a  very  dark  green  color,  almost  black. 
That  color  was  due  to  the  chlorophyll  extracted 
from  the  leaves.  Chlorophyll  is  a  chemical  sub- 
stance which  gives  the  green  color  to  all  green- 
colored  plants.  *'''*  The  toluene  extract  which  I 
made  contained  .r88  [4.88]  per  cent,  of  solid  mat- 
ter. This  is  six  times  the  amount  of  cocaine  present 
in  the  leaves  ordinarily, —  [that  is|  five  of  these 
parts  are  things  which  are  not  [cocaine].  These 
five  parts  consist  entirely  of  what  I  call  resinoids, — 
that  is,  they  are  waxy  gums  and  oils  which  are  not 
soluble  in  water  but  which  are  soluble  in  toluene.  The 
toluene  extract  consists  ])ractically  entirely  of  those 
two  things, — that  is,  one  part  of  cocaine,  and  five 
parts  of  resinoids.  There  is  a  small  amount  [of] 
remaining  extractive,  which  amounts  to  a  few  per 
cent,  outside  of  those  two  substances.    That  remain- 
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ing  extractive, — well,  it  is  hard  to  say  what  it  is, 
except  that  it  is  extractive  which  is  afterwards 
soluble  in  water.  It  might  have  small  traces  of 
starch,  or  it  might  be  a  number  of  different  things. 
(Rec,  2469-70).  ***  I  made  an  analysis  of  coca 
leaves, — that  is,  a  formal  analysis  outside  of  this 
preparation  of  'Merchandise  No.  5,' — and  found 
that  the  toluene  extracts  4.9  per  cent,  of  material. 
That  is  the  figure  from  which  I  made  my  conclu- 
sion that  toluene  extracts  six  times  as  much  other 
material  from  the  coca  leaves  than  the  cocaine  pres-' 
ent.  It  should  be  more  nearly  eight  times,  but  six 
times  is  the  figure  I  gave."     (Rec,  2472-3). 

Then,  to  check  the  results  thus  obtained,  and  at  the 
same  time  to  determine  just  exactly  what  substances 
from  the  coca  leaf  enter  into  "Merchandise  No.  5,"  Dr. 
Kessler  made  up  a  sample  of  "Merchandise  No.  5"  ac- 
cording to  the  process  described  by  Dr.  Caspari,  but  left 
out  the  cola  nuts.  In  other  words,  he  "decocainized"  the 
coca  leaves  with  toluene  and  steam,  and  then  extracted 
the  residue  with  twenty  per  cent,  alcohol : 

"I  made  an  analysis  of  'Merchandise  No.  5'  made 
up  according  to  this  process  that  I  have  mentioned 
from  coca  leaves  and  sawdust,  but  leaving  out  the 
cola  nuts.  The  result  was  that  it  contains  no  gums, 
resins,  fats,  waxes  or  oils.  It  contains  1.9  per  cent, 
tannin  and  1.16  per  cent,  indefinable  extractive  mat- 
ter, such  as  starchy  substance,  gummy  substance, 
sugar,  perhaps, — all  material  which  is  soluble  in 
water.  Practically  half  of  tannin  and  half  of  in- 
definable extractive.  (Rec,  2470-1).  **'''  The  pur- 
pose of  using  sawdust  in  the  extraction  of  coca 
/eaves  with  toluene  is  to  separate  the  mass,  so  that 
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the  extraction  is  more  thorough.  Something  from 
the  sawdust  is  extracted  in  that  process.  In  the 
latter  process,  after  the  tokiene  process  is  finished, 
and  you  take  up  the  extraction  of  the  exhausted 
leaves  with  alcohol,  the  alcohol  extracts  from  the 
sawdust,  ^"^^  one  sixth  as  much  material  as  it  ex- 
tracts from  the  coca  leaves.  That  material  which 
is  extracted  from  the  sawdust  is  a  small  amount 
of  tannin  and  some  more  indefinable  extractive. 
(Rec,  2472).  ^^"^  'Merchandise  No.  5'  when  made 
without  cola  nuts  contains  2.25  per  cent,  of  solid 
matter."  (Rec,  2471). 

Of  this  2.25  per  cent.,  therefore,  five-sixths,  or  1.875 

per  cent,  is  obtained  from  the  coca  leaves,  and  one-sixth, 

or  0.375  per  cent,  is  obtained  from  the  sawdust.     Of  the 

1.875  per  cent,  of  material  thus  obtained  from  the  coca 

leaves,  about  half,  or  0.937  per  cent.,  is  tannin,  and  the 

other  half,  or  0.937  per  cent,  is  ''indefinable  extractive." 

Dr.  Kessler  shows  just  what  value  is  to  be  attached  to 

this  tannin  and  "extractive  matter"  as  flavoring  agents: 

"In  extracting  the  leaves  with  twenty  per  cent. 

alcohol,   after   the   toluene   extraction,   the   extract 

which  you  get  from  that  'contains'  nothing  but  the 

tannin  and  the  extractive  matter,  which  contributes 

practically  nothing  to  the  taste,  if  not  absolutely 

nothing."    (Rec,  2473-4). 

One  would  naturally  suppose  that  if  this  tannin  and 
extractive  matter  had  any  value  for  flavoring  purposes, 
or  for  any  other  purpose,  an  effort  would  be  made  to  ob- 
tain as  much  of  it  as  possible  from  each  batch  of  the 
leaves  used.  Instead,  however,  plaintifif  actually  tries  to 
get  as  little  of  it  as  possible. 


■)  •• 
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DR.  J.  J.  KESSLER: 

"The  difference  in  extracting  power  of  95  per 
cent,  alcohol  and  this  dilute  20  per  cent,  solution  of 
alcohol  that  is  used  in  extracting  and  making  'Mer- 
chandise No.  5'  is  that  95  per  cent,  alcohol  is  a  much 
more  thorough  extraction  medium.  It  is  practically 
pure  alcohol.  ***  It  would  be  very  much  greater, 
take  up  very  much  more  material  than  the  20  per 
cent.  If  you  wanted  to  get  all  the  extractive  in  the 
leaves  that  you  could  get,  you  would  use  95  per 
cent,  alcohol.  When  you  had  used  95  per  cent,  al- 
cohol, you  would  get  more  tannin  and  more  inde- 
finable extractive  than  you  would  get  when  you  only 
used  20  per  cent,  alcohol.  I  made  a  determination 
on  the  spent  residue  after  'Merchandise  No  5'  had 
been  made  from  them.  I  find  that  95  per  cent,  alco- 
hol still  takes  out  8.1  %  of  the  material,  and  that 
after  that  boiling  water  still  takes  out  6.2%  so  that 
there  is  still  left  in  the  leaves  14.3%  of  the  extractive 
matter  originally  present,  or  one-third  of  the  total 
extractive  matter  originally  present."  (Rec,  2473). 

Dr.  Caspari  analyzed  the  "Merchandise  No.  5"  actu- 
ally used  by  plaintiff  in  its  so-called  "Coca-Cola"  syrup, 
but  he  did  not  detect  the  presence  of  anything  that  could 
have  been  extracted  from  the  coca  leaf  except  chlorophyl 
and  tannin,  or  anything  that  could  have  come  from  the 
cola  nut  except  caffeine.     Thus: 

"I  have  made  several  determinations  of  'Mer- 
chandise No.  5.'  ***  The  last  time  I  analyzed  'Mer- 
chandise No.  5'  was  just  a  few  months  before  the 
trial  above  referred  to  at  Chattanooga.  [U.  S.  v. 
Forty  Barrels,  etc.,  of  'Coca-Cola,'  ipi  Fed.,  431; 
215  Fed.,  535 ;  421  U.  S.  270,  60  L.  Ed.,  pp6  .  I  stat- 
ed that  in  my  analysis  I  determined  that  there  was 
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chlorophyl  and  tannin  in  'Merchandise  No.  5'  but  I 
did  not  determine  the  quantity.  All  I  determined 
quantitatively  was  the  alcohol  and  caffeine.  I  did 
not  determine  anything  else  qualitatively.  I  don't 
know  whether,  as  a  matter  of  fact,  you  can  deter- 
mine qualitatively  anything  else  besides  these  four 
substances, — tannin,  chlorophyl,  alcohol  and  caf- 
feine,— in  'Merchandise  No.  5.'  I  have  never  tried 
to.  I  do  not  know  whether  the  presence  of  the  oth- 
er substances  could  be  detected  or  not.  I  have  never 
tried  it.  I  dare  say,  with  enough  material  available 
and  enough  time  at  one's  disposal,  it  could  be  done." 
(Rec,  913). 

On  a  number  of  occasions,  Dr.  Fuller  (plaintiff's  chief 
chemist)  analyzed  ''Merchandise  No.  5"  that  had  been 
prepared  for  plaintiff  by  the  Schaeffer  Alkaloid  Works, 
and  he  was  never  able  to  detect  in  it  anything  whatever 
from  the  coca  leaves  except  the  tannin,  and,  on  one  oc- 
casion, what  appeared  to  be  a  very  slight  trace  of  chlo- 
rophyll.    Thus : 

''Yes,  sir,  I  have  analyzed  some  samples  of  'Mer- 
chandise No.  5', — that  is,  the  'Merchandise  No.  5' 
that  forms  the  ingredient  of  'Coca-Cola'  syrup.  *** 
It  was  when  the  Government  cases  [U.  S.  vs.  40 
Bbls.  etc,  of  'Coca-Cola'  241  U.  S.  2/0;  60  L.  Ed., 
pp6]  were  being  worked  up,  and  samples  were  be- 
ine  obtained  from  the  different  factories.  I  have 
also  tested  'Merchandise  No.  5'  since  I  left  the  Gov- 
ernment. ***  Since  I  left  the  Government  T  have 
tested  it  for  the  ingredients  in  it, — for  the  presence 
of  extracts  of  coca  and  cola,  and  that  is  all.  I  don't 
know  how  many  times  I  tested  it  while  with  the 
Government,  but  it  was  several  times.  (Rec, 
2360-1).  ***  I  tested  it  when  with  the  Government 
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for  chlorophyll.  I  did  not  find  any  chlorophyll  in 
it.  (Rec,  2361).  *'''*  You  ask  if  I  have  ever  been 
able  in  any  of  my  analyses  of  'Merchandise  No  5' 
to  determine  the  presence  of  any  of  the  properties 
of  the  coca  leaf  except  the  tannin;  yes,  sir,  I  have 
found  traces  of  chlorophyll, — some,  that  is,  very 
slight  traces.  (Rec,  2362).  '''*'^  I  just  observed  it 
on  a  filter  I  was  handling,  and  that  was  all, — a 
greenish  characteristic  appearance  of  chlorophyll. 
I  went  no  further  with  it.  (Rec,  2367).  **^  Aside 
from  the  chlorophyll,  which  is  not  at  all  character- 
istic of  the  coca  leaf,  and  this  tannin,  I  was  never 
able  to  discover  any  other  property  of  the  coca  leaf 
in  'Merchandise  No.  5.'  "  (Rec,  2363).  ^^^^^  T  per 
formed  se\  cral  experiments  with  'Merchandise  No. 
5'  and  tested  it  to  see  whether  or  not  it  had  the 
characteristic  flavor  of  extract  of  coca  leaves.  You 
ask  if  T  detected  an}^  aroma  characteristic  of  the 
coca  leaf  in  'Merchandise  No.  5;'  I  don't  knov^  ex- 
actly what  you  mean.  The  aroma  of  coca  leaf 
doesn't  mean  very  much.  ''''^*  You  ask  if  I  detected, 
so  I  would  know  it,  the  presence  of  any  flavor  in 
'Merchandise  No.  5'  that  was  characteristic  of  the 
coca  leaf,  or  of  extract  of  coca;  I  don't  think  so. 
(Rec,  2361 ).  **^  There  is  no  flavor  or  odor  of  coca 
leaf  in  'Merchandise  No.  5.'  (Rec,  2390).  ^^"^  Yes, 
sir,  I  did  make  a  sample  of  extract  of  coca  leaf,  and 
that  sample  certainly  did  difl^er  both  in  odor  and 
flavor  from  'Merchandise  No.  5.'  "  (Rec,  2370). 

IF  COLA  NUTS  ARE  USED  IN  MAKING  "MERCHANDISE 
NO.  5,"  NOTHING  OF  ANY  VALUE  FOR  FLAVORING 
PURPOSES  IS  OBTAINED  THEREFROM. 

The  addition  to  "Merchandise  No.  5"  of  such  of  the 
constituents  of  the  cola  nut  as  20  per  cent,  alcohol  would 
extract,  would  have  no  appreciable  effect  whatever  on  the 
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"Merchandise  No.  5"  from  any  standpoint.  Dr.  Fuller 
enumerates  the  infinitesimal  particles  that  would  be  ex- 
tracted, as  follows : 

''From  the  cola  nut  you  would  get  caffeine,  a 
quantity  of  theobromine,  sugar,  coloring  matter, 
protein  material,  and  get  soluble  mineral  substances 
that  are  in  the  product."  (Rec,  2356). 

It  is  admitted  that  none  of  these  substances  would  have 
any  effect  on  the  flavor,  taste  or  aroma  of  ''Merchandise 
No.  5." 

DR.  CHARLES  E.  CASPARI: 

"Cocaine  does  not  in  the  least  add  anything  to  the 
flavor  of  a  product,  nor  does  caffeine."  (Rec,  905). 

DR.  H.C.  FULLER: 

"Caffeine  has  a  taste;  it  is  bitter.  I  don't  know 
whether  it  adds  any  taste  to  a  drink  of  this  sort.  I 
doubt  it.  I  don't  think  it  affects  the  taste  one  way  or 
the  other.  (Rec,  2354).  "^^^  Theobromine  is  not  a 
flavoring  agent.  I  don't  know  the  quantity  of  sugar 
in  the  cola  nut.  I  don't  know  what  the  coloring  mat- 
ter is  in  the  cola  nut  which  I  spoke  of  a  while  ago. 
The  protein  material  in  the  cola  nut  is  probably 
more  or  less  similar  in  character  to  the  protein  ma- 
terial which  I  spoke  of  as  being  in  the  coca  leaf, 
hut  [and]  the  same  is  true  with  respect  to  the  solu- 
ble mineral  substances  in  the  cola  nut.  You  ask 
if  the  only  flavoring  agent  in  the  extracts  that  have 
been  talked  about  is  sugar ;  I  don't  know  much  about 
the  flavors  from  cola.  I  am  not  ([ualified  to  express 
an  opinion  about  it."     (Rec,  2359). 

After  Dr.  Kessler  had  made  the  tests  heretofore  de- 
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scribed  on  "Merchadise  Nq.  5"  made  without  the  cola 
nuts  to  find  out  just  what  is  obtained  from  the  coca  leaves 
he  then  tested  "Merchandise  No.  5"  made  exactly  as  Dr. 
Caspari  says  the  Schaeffer  Alkaloid  Works  makes  it  for 
plaintiff,  cola  nuts  and  all,  and  subjected  that  to  analysis, 
with  the  following  result: 

"I  made  an  analysis  of  'Merchandise  No.  5'  made 
according  to  this  process  I  have  detailed,  with  coca 
leaves,  sawdust  and  cola  nuts,  in  the  quantities  speci- 
fied by  Dr.  Caspari.  'Merchandise  No.  5'  made  with 
cola  nuts  contains  verylittle  more  substance  than  the 
'Merchadise  No.  5'  made  without  the  cola  nuts.  The 
cola  nuts  have  very  little  extractive  matter  of  any 
kind  in  them.  (Rec,  2471 ).  **'''  The  alcohol  extracts 
from  the  sawdust  one-half  as  much  material  as  it 
extracts  from  the  cola  nuts.  (Rec,  2472).  '''*'''  This 
merchandise  consists  of  1.35  [per  cent.]  tannin  and 
1.03  per  cent,  of  indefinable  extractive,  [and]  con- 
tained no  gums,  fats,  oils,  Vv^ax  or  resins.  ***  'Mer- 
chandise No.  5'  made  without  cola  nuts  contains  2.25 
per  cent,  of  solid  matter.  When  made  wuth  cola  nuts 
it  contains  2.38  per  cent,  solid  matter,  the  remaining 
being  alcohol  and  water.  'Merchandise  No.  5'  con- 
sists of  81.75  per  cent,  of  water  and  15.87  per  cent, 
of  alcohol.  These  percentages  are  by  weight.  I  used 
20  per  cent,  alcohol  in  making  it  by  volume.  It  con- 
tains 2.38  per  cent,  of  solid  matter,  of  which  prac- 
tically half  is  tannin  and  the  other  half  is  indefinable 
extractive.  It  also  contains  27-1000  of  a  per  cent,  of 
caffeine, — that  is,  0.027.  "^^^^  0.027  of  a  per  cent,  of 
caffeine  is  not  an  appreciable  quantity  of  it.  ***  If 
27  3-4  pounds  of  caffeine  were  used  in  making  a 
batch  of  this  syrup,  (1250  gallons  of  this  syrup,) 
there  would  be  700  times  as  much  caffeine  add- 
ed as  would  be  introduced   by   the  caffeine   pres- 


224 


ent  in  'Merchandise  No.  5.  made  from  cola 
nuts.  "^  *  "^  This  would  amount  in  percentages, 
to  3-10,000  of  one  per  cent,  of  caffeine  gotten 
from  the  cola  nuts  as  against  21-lOOofa  per  cent,  of 
caffeine  added,  or  one  is  700  times  larger  than  the 
other.  I  was  simply  going  to  say  that  you  would 
have  to  drink  700  glasses  to  get  as  much  caffeine 
from  a  product  made  entirely  from  cola  nuts  as  you 
would  in  one  that  is  made  with  the  added  caffeine.'' 
(Rec,  2471-2). 

It  is  admitted  that  the  total  percentage  of  caffeine  in 
plaintiff's  product  is  .21  per  cent.  (Dr.  Fuller',  Rec, 
2273). 

*  MERCHANDISE  NO.  5"  CONTAINS  NOTHING 
WHATEVER  FROM  THE  COLA  NUT. 

Dr.  Kessler  was  working  with  a  mixture  in  which 
cola  nuts  had  been  actually  used,  and  used  in  the  quan- 
tities said  by  Dr.  Caspari  to  be  used  by  the  Schaeffer 
Alkaloid  Works  in  making  plaintiff's  "Merchandise  No. 
5."  But  it  seems  that,  as  a  matter  of  actual  fact,  the 
''MerchancHse  No.  5"  which  the  Schaeffer  Alkaloid 
Works  manufactures  for  plaintiff  does  not  contain  any- 
thing whatever  obtained  from  the  cola  nut,  and,  there- 
fore, that  plaintiff's  so-called  ''Coca-Cola"  syrup  does 
not  contain  anything  from  the  cola  nut.  The  fact  is 
conclusively  demonstrated  by  the  following: 

The  amount  of  caffeine  present  in  cola  nuts  varies 
with  each  nut,  as  previously  noted. 

SAMUEL  C.  DOBBS: 

''Cola  nuts  ***  do  not  run  uniformly  in  percent- 
age'of  strength — no  crude  product  does."  (Rncker 
Hec,  396). 
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And  yet  the  "Merchandise  No.  5"  which  plaintiff  uses 
ahvays  has  exactly  the  same  uniform  strength  of  caf- 
feine. 

DR.  CHARLES  E.  CASPARI: 

'1  have  made  a  number  of  determinations  of 
'Merchandise  No.  5'  and  in  each  instance  it  had  the 
same  amount  of  caffeine  exactly."  (Rec,  912). 

The  quantity  of  caft'eine  which  20  per  cent,  alcohol 
extracts  from  powdered  cola  nuts  is  around  .027  per 
cent.,  as  shown  by  Dr.  Kessler's  actual  tests.  (Rec, 
2471).  But  the  "Merchandise  No.  5"  that  plaintiff 
uses  contains  only  .01  per  cent.,  or  less  than  half  the 
quantity  that  would  be  extracted  from  the  powdered 
cola  nuts  by  20  per  cent,  alcohol,  if  cola  nuts  were  really 
used.  This  fact  precludes  the  possibility  of  accounting 
for  the  uniformity  of  the  caffeine  contents  of  ''Merchan- 
dise No.  5"  by  pretending  that  pure  caffeine  is  added 
to  that  obtained  from  the  cola  nuts  to  insure  a  uniform 
percentage. 

DR.  H.  C.  FULLER: 

"Q. — State  whether  or  not  you  have  examined 
'Merchandise  No.  5'  with  a  view  to  ascertaining 
whether  or  not  there  was  any  cola  shown,  and,  if  so, 
what  percentage  of  cola  you  found?  A. — I  stated 
that  I  found  1-100  of  one  per  cent,  of  caffeine." 
(Rec,  2378). 

The  mere  presence  of  caffeine  in  "Merchandise  No 
5"  is  no  indication  whatever  that  cola  nuts  are  used  in 
its  manufacture.     Caffeine  is  caffeine,  no  matter  where 
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you  get  it.  Chemically  it  is  identically  the  same  sub- 
stance whether  it  comes  from  coffee,  tea,  guarana,  Para- 
guay tea,  mate,  Youpon,  or  cola  nuts.  The  source  from 
which  it  is  derived  cannot  be  ascertained  by  a  chemical 
analysis  of  the  caffeine  itself. 

DR.  H.  C.  FULLER: 

''You  hand  me  some  caffeine  crystals;  I  could  not 
tell  you  from  where  or  whence  that  caffeine  was  de- 
rived. Caffeine  is  caffeine."  (Rec,  2402).  '"^"^'-^^  Caf- 
feine **'''  when  it  is  obtained  alone  and  purified  is 
not  an  extract  of  cola,  zvhich  [but]  is  identical  with 
caffeine  which  is  obtained  from  coffee,  tea,  durana 
[guarana]."  (Rec,  2380). 

SAMUEL  C.  DOBBS: 

"Q. — I  will  get  you  to  state  whether  or  not  there 
is  any  difference  in  the  caffeine,  whether  you  get  it 
from  coffee,  tea,  or  cola  nuts?  A. — Absolutely 
none.  Q. — Chemically  it  is  identical,  wherever  you 
get  it?  A.— Yes,  sir.  {Rucker  Rec,  400).  ^^*^^  Then 
the  chemist,  Mr.  Dobbs,  can't  tell  whether  the  caf- 
feine came  from  pure  caffeine  direct,  or  whether  it 
was  one  of  the  properties  of  the  cola  nut?  A. — Oh, 
no."  {Rucker  Rec.,  404). 

ASA  G.CANDLER: 

''Q. — I  will  get  you  to  tell  the  jury  if  it  is  possible 
for  that,  or  any  other,  chemist,  in  making  an  analy- 
sis of  'Coca-Cola',  to  tell  where  the  caffeine  that  en- 
tered into  the  'Coca-Cola'  comes  from, — whether 
from  the  cola  nut,  or  whether  it  is  pure  caffeine? 
A. — No.  All  caffeine  is  caffeine,  I  don't  care  where 
you  get  it.  {Rucker  Rec,  429). 
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If  cola  nuts  were  used  in  the  manufacture  of  ''Mer- 
chandise No.  5,"  then  the  analysis  of  it,  or  of  "Coca-Co- 
la" syrup,  would  show  the  presence,  not  only  of  caffeine, 
but  also  of  theobromine  and  cola  tannin,  which  would 
be  extracted  from  the  cola  nuts  by  the  20  per  cent,  al- 
cohol along  with  the  caffeine.  (Rec,  905,  2356,  2471; 
Ruckcr  Rcc.,439). 

''If  there  was  absolutely  no  cola  nut  present,  we 
could  say,  by  a  good  deal  of  hard  work  and  investi- 
gation, that  there  was  no  cola  nut  there.  For  in- 
stance, if  we  examine  for  tannin,  and  find  none, 
then  we  examine  for  theobromine;  and  if  we  find 
none,  then  we  examine  for  cola  red;  and  if  we  find 
none,  then  we  may  say  there  is  no  cola  nut  there, 
and  at  once  go  from  it."  (Rucker  Rec,  439). 

DR.  H.  C.  FULLER: 

''The  property  of  the  cola  nut  which  I  found  in 
'Merchandise  No.  5'  was  caffeine.  I  didn't  find 
anything  else.  (Rec,  2363).  ^^"^  It  is  a  fact  that  I 
did  make  an  analysis  of  'Coca-Cola'  syrup  to  deter- 
mine whether  there  was  any  theobromine  present, 
and  that  I  never  found  any  theobromine  therein. 
(Rec,  2370).  "^^^  No,  I  have  never  determined  the 
quantity  of  tannin  in  'Merchandise  No.  5.*  I  de- 
termined that  [the]  tannin  in  'Merchandise  No.  5' 
was  coca  tannin  instead  of  cola  tannin.  (Rec, 
2363)  ^'^^  You  ask  if  I  am  able  to  state  definitely 
and  certainly  that  the  tannin  which  I  discovered  in 
'Merchandise  No.  5'  was  necessarily  the  tannin  of 
the  coca  leaf  and  not  the  tannin  of  the  cola  nut;  I 
am  absolutely  positive  that  it  was  the  tannin  of  the 
coca  leaf."  (Rec,  2364). 
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Dr.  Caspari  likewise  admits  that  the  only  substance 
he  was  able  to  find  in  "Merchandise  No.  5"  that  could 
have  come  from  cola  nuts  was  caffeine.  (Rec,  913). 

It  would  seem,  therefore,  that  plaintiff  just  puts  a  tiny 
speck  of  pure  caffeine  into  ''Merchandise  No.  5," — a 
definite  and  uniform  quantity  being  used  each  time, — 
for  purposes  of  analysis  only,  to  afford  some  slight  basis 
for  the  pretense  that  cola  nuts  are  used  in  its  manufac- 
ture. 

"MERCHANDISE  NO.  5"  CONTRIBUTES 
NOTHING  TO  "COCA-COLA"  SYRUP. 

In  making  its  so-called  "Coca-Cola"  syrup  plaintiff 
uses  sixteen  gallons  of  ''Merchandise  No.  5"  to  make 
1250  gallons  of  the  completed  syrup. 

DR.  CHARLES  E.  CASPARI: 

''In  making  soda  fountain  syrup,  there  is  used 
about  16  gallons  of  'Merchandise  No.  5'  in  making 
1250  gallons  of  syrup.  ***  It  amounts  to  a  little 
bit  less  than  2  per  cent.  (Rec,  911). 

DR.  J.  J.  KESSLER: 

''If  16  gallons  of  'Merchandise  No.  5'  were  used 
in  making  1250  gallons  of  'Coca-Cola'  syrup,  the 
percentage  of  'Merchandise  No.  5'  in  the  syrup,  by 
volume,  amounts  to  something  less  than  2  per  cent ; 
by  weight  it  figures  exactly  1  per  cent., — one  part 
per  hundred  by  weight.  In  common  chemical  re- 
sults, generally  speaking,  weights  are  used  because 
you  can  handle  weights.  You  are  handling  quan- 
tity there,  so  that  in  my  figures  I  am  giving  you  I 
am  referring  to  percentages  by  weight  almost  en- 
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tirely.  There  is  now, — to  every  hundred  pounds  of 
syrup,  there  is  one  pound  of  'Merchandise  No.  5' 
The  soHd  matter  contributed  by  'Merchandise  No. 
5'  to  a  hundred  pounds  of  syrup  is  .002  per  cent,  by 
weight.  That  does  not  contain  any  of  the  essential 
oils,  or  other  flavoring  material,  the  bouquet,  of 
either  coca  leaves,  cola  nuts,  or  acids.  I  have  shown 
that  that  consists  approximately  of  one-half  tannin, 
one-half  indefinable  extractive  material.  The  inde- 
finable material  has  the  taste, — just  like  the  taste, — 
straw  would  have  if  you  boiled  it  in  water.  It  has 
no  character.  (Rec,  2474-5).  ***  The  percentage 
of  solid  matter  in  'Merchandise  No.  5'  as  compared 
with  the  percentage  of  solid  matter  in  'Coca-Cola' 
syrup, — I  will  only  give  round  numbers,  so  that 
it  will  not  be  necessary  to  carry  them  out.  There  is 
2,500  times  as  much  sugar;  there  is  60  times  as 
much  caramel;  there  is  210  times  as  much  cafTeine; 
there  is  60  times  as  much  glycerine;  there  is  20 
times  as  much  phosphoric  acid;  there  is  20  times 
as  much  of  other  flavoring  matter;  there  is  30  times 
as  much  lime  juice ;  and  there  is  2,000  times  as  much 
water.  Those  are  all  in  round  numbers."  (Rec, 
2478). 

By  adding  these  multiple  figures,  it  will  be  seen  that 
the  quantity  of  total  solid  matter  supplied  to  ''Coca-Co- 
la" syrup  by  "Merchandise  No.  5"  is  one  part  in  4,900. 
This  is  merely  in  round  numbers.  Dr.  Fuller  worked  it 
out  with  the  precise  figures,  taking  into  consideration  the 
fractions  which  Dr.  Kessler  disregarded,  and  he  found 
the  proportion  to  be  one  part  in  5,283. 

DR.  H.  C.  FULLER: 

"Knowing  that  there  are  15  gallons  of  'Merchan- 


230 


dise  No.  5'  put  in  the  1250  gallons  of  syrup,  you,  of 
course,  can  at  once  figure  how  much  of  this  would 
be  due  to  coca  and  cola  in  that  1250  gallons.  Q. — 
What  did  you  find  it  to  be?  A. — One  part  in  5,- 
283."  (Rec.,2382). 

DR.  J.  J.  KESSLER: 

''If  you  were  to  make  up  a  glass  of  'Coca-Cola,' 
using,  say,  iVi  ounces  of  'Coca-Cola'  syrup,  there 
would  be  GSGy^  grains  of  total  matter,  including 
271.55  grains  of  water  and  386  grains  of  solid  mat- 
ter. The  solid  matter  of  'Merchandise  No,  5'  in  l!^ 
ounces  of  'Coca-Cola'  syrup  is  .13  of  one  grain." 
(Rec,  2478-9). 

This  .13  of  a  grain  of  solid  matter  thus  supplied  by 
the  "Merchandise  No.  5"  is  the  sum  total  of  everything 
that  is  derived  from  the  coca  leaves,  the  sawdust  and 
the  cola  nuts  (cola  nuts  having  been  actually  used  by 
Dr.  Kessler  in  the  "Merchandise  No.  5"  he  prepared  to 
make  his  tests  with).  In  round  numbers,  the  total  con- 
tribution of  "Merchandise  No.  5"  is  1-8  of  a  grain  of 
solid  matter.  But  Dr.  Wesener  admits  that  even  5-16 
of  a  grain, — or,  in  round  numbers,  1-3  of  a  grain, — of 
fresh  unexhausted  coca  leaves,  which  contain  all  the  co- 
caine and  other  alkaloids  they  normally  contain  and  all 
their  other  constituents  in  normal  quantities,  is  not  an 
appreciable  quantity  of  the  drug. 

DR.  JOHN  A.  WESENER: 

"I  do  not  know  that  five-sixteenths  of  a  grain  of 
coca  leaves  would  be  much  of  a  quantity.  It  prob- 
ably could  be  analyzed  and  ])rovcd  that  there  were 
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traces  there,  but  it  would  not  be  what  I  would  con- 
sider an  appreciable  quantity."  (Rec,  932). 

Referring  to  the  2  per  cent  of  ''Merchandise  No.  5" 

that  is  used  in  making-  plaintiff's  syrup,  Dr.  Fuller  said : 

"Q. — Would,  or  not,  2  per  cent,  impart  a  flavor 
to  'Coca-Cola'  syrup?  A. — It  would  not.  (Rec, 
2389)  '^*'^'  Q. — Have  you  tried  mixing  'Merchan- 
dise No.  5'  with  'Coca-Cola'  syrup  to  see  whether  or 
not  any  flavor  is  imparted  to  the  syrup  by  the  mix- 
ing of  the  'Merchandise  No.  5'?  A. — No,  sir,  I 
have  not — not  with  'Coca-Cola'  syrup.  Q. — I  didn't 
mean  'Coca-Cola'  syrup,  but  syrup  independent  of 
the  'Merchandise  No.  5,'  and  then  adding  the  'Mer- 
chandise No.  5'  to  the  simple  syrup?  A. — Yes,  sir, 
I  have.  Q. — State  whether  or  not  there  is  any  taste 
imparted  to  the  mixture  after  the  'Merchandise  No. 
5'  is  added?  A. — There  is  not.  (Rec,  2386-7).  ^^"^ 
O. — Now  I  will  ask  you  to  state  whether  or  not  you 
have  had  occasion  to  test  the  'Coca-Cola  syrup,  as 
compared  with  'Merchandise  No.  5,'  and  likewise  as 
compared  with  coca  extract,  to  ascertain  whether  or 
not  there  is  any  flavor  imparted  to  the  'Coca-Cola' 
syrup  by  either  'Merchadise  No.  5'  or  the  coca  ex- 
tract ?  A. — I  have.  Q. — Is  there,  or  not,  any  odor 
or  flavor  imparted  thereby?  A. — There  is  not." 
(Rec,  2383-4). 

DR.  J.  J.  KESSLER: 

"Q. — Doctor,  state  whether  or  not  the  flavoring 
capacity  of  this  remaining  extractive  you  speak  of, 
— the  quantity  of  it  that  enters  into  'Coca-Cola' 
syrup, — could  possibly  flavor  or  modify  its  flavor  to 
any  appreciable  extent?  A. — By  limiting  my  an- 
swer to  a  question  of  fact,  I  have  added  ten  times 
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the  amount  of  'Merchandise  No.  5'  to  'Coca-Cola' 
syrup  than  there  is  ordinarily  present  in  it,  and  I 
find  that  the  introduction  of  this  amount  of  'Mer- 
chandise No.  5,'  which  amounts  to  increasing  the 
'Merchandise  No.  5'  by  1,000  per  cent.,  has  no  ef- 
fect whatever  to  me  on  the  taste  of  the  syrup,  with 
the  exception  that  it  makes  it  slightly  less  sweet 
and  a  little  less  sour,  because  it  has  diluted  the  syrup 
to  some  extent,  but  it  has  not  changed  the  flavor 
of  the  syrup  in  the  least.  A  bottle  (marked  de- 
fendants exhibit  2j6)  is  original  'Coca-Cola'  syrup 
which  I  purchased  from  a  wholesale  drug  house  in 
St.  Louis  in  its  original  container.  A  bottle  (mark- 
ed defendants'  exhibit  2j/J  is  the  same  'Coca-Cola' 
syrup  to  which  I  have  added  ten  times  the  amount 
of  'Merchandise  No.  5'  which  it  ordinarily  contains. 
I  stated  that  the  syrup  was  a  little  less  sweet  and  a 
little  less  sour,  which  is  due  to  the  dilution, — slight 
dilution, — of  the  syrup.  The  gravity  of  the  syrup 
is  reduced  slightly  by  the  introduction  of  this  thin- 
ner material.  It  is  reduced  from  1.26  down  to  1.23. 
I  could  not  detect  any  characteristic  flavor  of  the 
coca  in  the  second  sample.  Exhibit  No.  2^6  (237). 
It  brought  out  nothing.  It  added  nothing  in  [to] 
the  taste  of  the  original  syrup  whatever.  The  effect 
of  adding  to  'Coca-Cola'  syrup  ten  times  the  quan- 
tity of  'Merchandise  No.  5'  that  actually  enters  into 
it  of  water  would  have  the  same  effect.  It  would 
dilute  it  that  much.  That  is  the  only  difference  I 
noticed."     (Rec,  2476-2478). 

Plaintiff's  chemists  attempt  to  explain  this  away  by 
stating  that  the  flavor  of  "Coca-Cola"  syrup  is  a  com- 
posite flavor,  consisting  of  a  blend  of  many  flavors  with 
no  one  flavor  predominating,  and  that  that  is  why  the 
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marvelous  odors,  aromas  and  flavors  pretended  to  be 
obtained  from  the  coca  leaves  and  cola  nuts  cannot  be 
detected  in  the  finished  syrup. 

DR.  H.  C.  FULLER: 

"No,  I  was  not  able  to  detect  the  characteristic 
odor  of  coca  leaves,  or  the  extract  of  coca  leaves, 
in  'Coca-Cola'  syrup,  nor  was  I  able  to  detect  the 
characteristic  flavor  of  coca  leaves,  or  extract  of 
coca  leaves,  in  'Coca-Cola'  syrup.  "^"^^  The  flavor  of 
'Coca-Cola'  syrup  is  not  the  flavor  of  any  one  thing. 
It  is  a  very  peculiar  blend  in  which  no  one  thing 
sticks  out  more  than  anything  else,"     (Rec,  2319). 

DR.  CHARLES  E.  CASPARI: 

"If  you  put  in  your  27^4  gallons  of  flavoring 
which  you  have  indicated,  consisting  of  orange  peel, 
lemon  peel,  limes,  and  essential  oils,  dissolved  in 
alcohol,  you  could  not  pick  out,  in  the  first  place, 
in  that  flavor,  by  itself,  any  predominating  flavor; 
it  would  be  a  blend;  and,  if  you  added  vanilla  to  it, 
again  you  would  change  the  blend, — change  the 
flavor, — but  you  would  still  have  only  a  blend.  Now, 
when  you  mix  all  that  flavor  which  you  have  blend- 
ed with  the  flavor  which  was  derived  from  'Mer- 
chandise No.  5,'  you  again  have  a  blend,  and  you 
have  not  the  flavor  of  'No.  5,'  nor  have  you  the 
flavor  of  vanilla,  nor  have  you  the  flavor  of  orange, 
nor  have  you  the  flavor  of  any  one  of  the  single 
ingredients  which  you  have  added;  but  you  have 
got  a  composite  flavor  which  is  made  up  of  all  of 
them.  That  is  perfectly  analogous  to  extract  of 
vanilla,  which  contains,  as  its  chief  ingredient,  va- 
nillin, and  yet,  if  you  make  a  solution  of  vanillin  in 
alcohol  or  water,  it  is  not  identical  with  the  odor  of 
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extract  of  vanillin  [vanilla],  because  one  is  a  single 
substance  and  the  other  is  a  blend.  That  is  what 
you  have  in  'Coca-Cola/  You  have  a  blend  of  vari- 
ous ingredients  and  no  single  one  predominates." 
(Rec,  914). 

DR.  JOHN  A.  WESENER: 

''There  are  many  flavors  that  are  used  in  drink 
and  food  in  which  flavor  [that]  has  been  put  in 
loses  its  character  and  identity  absolutely.  Take, 
for  example,  Creme  de  Menthe,  this  French  drink, 
which  is  a  cordial.  To  drink  that  you  would  be- 
lieve that  it  is  simply  composed  of  alcohol,  syrup, 
and  a  very  fine  quality  of  oil  of  peppermint.  If  you 
were  to  make  such  a  mixture  up  for  your  analysis 
you  would  find  that  you  would  have  a  very,  very 
harsh  drink  as  compared  to  Creme  de  Menthe,  for 
the  reason  that  Creme  de  Menthe  contains  vanilla 
flavor.  You  do  not  taste  the  vanilla  in  that  at  all, 
but  that  smoothes  it  down  and  makes  it  a  beautiful 
blend.  The  same  thing  is  true  with  white  crystal 
syrup,  a  corn  syrup  put  out  by  the  Corn  Products 
Company.  They  put  on  that  label  'flavored  with 
vanilla.'  That  does  not  mean  that  it  has  a  vanilla 
flavor,  but  that  it  is  flavored  with  vanilla.  You  can- 
not taste  the  vanilla  in  it  at  all,  but  if  you  were  to 
omit  the  vanilla  flavor  in  the  white  corn  syrup  you 
would  have  a  very  inferior  tasting  product.  That 
smoothes  it  ofif  and  secures  a  very  characteristic 
flavor  which  the  consumer  wants.  I  believe  the 
same  thing  is  true  with  reference  to  using  'Mer- 
chandise No.  5'  in  the  manufacture  of  'Coca-Cola.' 
It  gives  character  to  the  drink,  which,  without  it, 
it  would  not  have."     (Rec,  929-30), 
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If  "Merchandise  No.  5"  really  played  this  much  of  a 
part  in  plaintiff's  syrup,  still  that  wouldn't  justify  a  de- 
scription of  the  stuff  as  "Coca-Cola,"  any  more  than  the 
part  played  by  vanilla  extract  in  Creme  de  Menthe  would 
justify  a  description  of  that  product  as  "Creme  de  Va- 
nilla.' But  the  truth  is  that  "Merchandise  No.  5"  does 
not  begin  to  play  even  that  much  of  a  part  in  plaintiff's 
syrup.  While  you  may  not  be  able  to  taste  the  flavor 
of  vanilla  in  Creme  de  Menthe,  or  in  White  Crystal  Corn 
Syrup,  nevertheless  you  can  certainly  taste  the  flavor, 
— and  a  very  strong,  concentrated  flavor, — of  vanilla  in 
the  alcoholic  extract  of  vanilla  that  is  put  into  these  pro- 
ducts. But  you  cannot  detect  the  slightest  trace  of  any 
odor,  flavor  or  aroma  of  either  coca  leaves  or  cola  nuts 
in  "Merchandise  No.  5,"  (Dr.  H.  C.  Fuller,  Rec,  2361, 
2390).  Taking  his  cue  from  the  theory  advanced  as  to 
the  syrup,  Dr.  Fuller  tried  to  explain  this  away  by  say- 
ing that  "Merchandise  No.  5"  is  itself  a  blend  in  which 
no  one  flavor  predominates,  and  that  that  is  why  the 
marvelous  odors,  aromas,  and  flavors  of  coca  leaves  and 
cola  nuts  which  ''Merchandise  No.  5"  is  said  to  impart 
to  plaintiff's  syrup  cannot  be  detected  even  in  the  "Mer- 
chandise No.  5." 

DR.  H.  C.  FULLER: 

"You  ask  if,  in  my  opinion,  it  is  possible  for  a 
human  being,  even  with  a  very  highly  developed 
sense  of  smell  or  taste,  to  detect  the  characteristic 
odor  or  flavor  of  coca  leaves  in  'Merchandise  No. 
5 ;'  well,  I  don't  know.  '^**  Whether  anybody  could 
or  not,  I  don't  know, — I  can  not.  (Rec,  2367)  *** 
But,  as  I  have  said,  'Merchandise  No.  5'  is  not  an 
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extract  of  coca  leaf;  it  is  a  blend,  and  a  blend  very 
seldom  takes  the  characteristics  of  its  components. 
(Rec,  2370).  You  see,  they  have  a  blend  there  in 
'Merchandise  No.  5.'  There  is  not  any  one  ingre- 
dient that  is  predominant  over  the  other."  (Rec, 
2367). 

''Merchandise  No.  5"  is  indeed  a  blend.  It  is  a  blend 
of  water,  alcohol,  a  minute  quantity  of  caffeine,  which 
does  not  affect  its  taste  (Dr.  Caspari,  Rec,  905;  Dr. 
Fuller,  Rec,  2354),  a  barely  perceptible  trace  of  chlo- 
rophyl,  which  is  the  coloring  matter  that  gives  the  green 
color  to  all  green  vegetation  (Dr.  Caspari,  Rec,  908; 
Dr.  Kessler,  Rec,  2469)  and  which  has  no  taste  itself 
and  cannot  impart  any  (Dr.  Fuller,  Rec,  2356-7),  and 
the  tannin  obtained  from  coca  leaves  and  sawdust.  In 
other  words,  the  marvelous  flavors  and  odors  that  are 
blended  in  ''Merchandise  No.  5"  are  the  flavor  and  odor 
of  20%  alcohol,  and  of  sawdust — and  coca-tannin. 

With  this  fact  admitted,  all  that  was  left  upon  which 
it  was  possible  to  base  the  pretense  that  "Merchandise 
No.  5"  is  an  extract  of  coca  and  cola  and  imparts  the 
odors  and  flavors  of  those  drugs  to  plaintiff's  syrup,  was 
the  trace  of  coca  tannin  which  forms,  with  the  20  per 
cent,  alcohol,  the  "blend"  of  "Merchandise  No.  5." 

"The  only  thing  obtained  from  the  coca  leaf 
which  is  present  in  this  extract  we  have  been  speak- 
ing of, — extracted  in  the  manner  heretofore  out- 
lined,— that  really  has  got  a  flavor,  or  that  really 
tends  to  flavor  anything  in  which  it  is  put,  would 
be  the  tannin."  (Rec,  2359). 
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THE  TRACE  OF  COCA  TANNIN  IN  "MERCHANDISE  NO.  5" 
ADDS  NOTHING  TO  THE  FLAVOR  OF"  "COCA-COLA"  SYRUP. 

Accordingly,  in  a  desperate  effort  to  save  his  face  and 
his  cHent's  cause,  Dr.  Fuller  promptly  attributed  val- 
uable flavoring  properties  to  this  trace  of  tannin.  Not- 
withstanding the  admitted  fact  that  this  tannin  is  so 
effectually  ''blended"  with  the  20  per  cent,  alcohol  that 
its  presence  cannot  be  detected  by  either  taste  or  smell 
even  in  that  weak  solution,  and  notwithstanding  his 
previous  unequivocal  declarations  that  tannin  is  not  a 
flavoring  agent  (Rec,  2394),  and  that  "there  is  no  flavor 
or  odor  of  coca  leaf  in  'Merchandise  No.  5,'  "  (Rec, 
2390),  Dr.  Fuller  unblushingly  swore: 

''There  is  a  flavor  of  coca  leaf  in  'Merchandise 
No.  5,' — a  flavor  due  to  the  tannin.  (Rec,  2369). 
***  This  tannin  from  the  coca  leaf  has  flavor  and 
taste.  A  flavor  agent  may  be  one  that  imparts  a 
characteristic  flavor  to  the  mixture  to  which  it  is 
added,  or  it  may  be  one  which  in  itself  has  no  spe- 
cial value  as  far  as  producing  flavor  by  itself  is 
concerned,  but  which  acts  as  a  blend  to  produce, 
with  other  substances,  a  pleasing  or  otherwise  de- 
sirable flavor.  You  ask  if  I  would  say,  or  not,  that 
the  tannins  from  the  coca  leaves  act  in  making  up 
a  part  of  the  blend  that  goes  to  make  up  the  full 
flavor  of  'Coca-Cola;'  they  do.  (Rec,  2401).  *** 
Tannin  has  flavoring  properties ;  it  might  be  termed 
a  flavoring  agent.  It  certainly  adds  to  the  blend 
of  this  product  in  a  very  pleasing  way."  (Rec, 
2354). 

Then  he  turned  around  and  let  the  cat  out  of  the  bag: 

"It  ["Merchandise  No.  5"]  would  unquestionably 

act  as  a  blend,  and  the  blend  would  produce  the  very 
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pleasant  taste  that  'Coca-Cola'  has.  Just  how  ap- 
preciable this  would  be  is  something  I  cannot  say." 
(Rec,  2369). 

Of  course  "Merchandise  No.  5"  would  act  as  a  blend, 
— so  would  water;  so  would  anything.  But,  if  it  did  not 
appreciably  ''add  to  the  bland,"  it  might  just  as  well  be 
dispensed  with.  Even  if  it  were  possible  to  assume,  for 
the  moment,  that  this  tannin  might  have  some  slight  af- 
fect upon  the  flavor  of  the  syrup,  that  would  not  justify 
the  statement  that  the  product  was  "Coca-Cola."  The 
tannin  extracted  from  the  coca  leaf  is  not  coca,  any  more 
than  the  tannin  extracted  from  tea  leaves  is  tea,  or  than 
the  oxygen  liberated  from  water,  is  water,  and  it  cer- 
tainly is  not  cola.  As  a  matter  of  fact,  however.  Dr. 
Fuller's  first  statement,  that  "tannin  is  not  a  flavoring 
agent,"  and  that  "there  is  no  odor  or  flavor  of  the  coca 
leaf  in  'Merchandise  No.  5,'  "  spoke  the  truth. 

DR.  WILLIAM  M.  SIMONSON: 

"Tannin,  at  least  to  my  senses,  has    almost    no 
flavor  whatever."     (Rec,  2506). 

It  has  a  slight  astringent  taste,  but  that  is  more  like 
what  Dr.  Fuller  says  of  the  taste  of  the  acids  in  plaintiffs 
syrup,  namely,  "that  is  really  not  a  taste,  it  is  really  more 
of  a  sensation."     (Rec,  2319). 

But,  however  that  may  be,  the  tannin  that  it  supplies 
to  plaintifif's  product  by  "Merchandise  No.  5"  is  pres- 
ent in  the  syrup  in  such  an  absolutely  inappreciable 
quantity  that  any  taste  it  might  have  independently  is 
completely  annihilated  by  the    greatly    preponderating 
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mass  of  other  ingredients  with  which  it  is  mixed,  and 
its  capacity  to  effect  the  ''blend"  to  the  sHghtest  extent 
is  absolutely  destroyed. 

DR.  CHARLES  E.  CASPARI: 

"I  can  conceive  of  flavors  being  so  highly  diluted 
that  you  could  not  recognize  some  of  them.  "^^^  You 
can  pitch  the  strongest  flavor    into    the    Atlantic 
j         Ocean  and  it  will  be  annihilated."  (Rec,  916). 

Dr.  Kessler  shows  that  ''there  is  2,000  times  as  much 
water"  in  plaintiff's  syrup  as  there  is  solid  matter  con- 
tributed by  ''Merchandise  No.  5"  (Rec,  2478),  so  that 
there  is  4,000  times  as  much  water  in  the  syrup  as  there 
is  tannin  supplied  by  ''Merchandise  No.  5," — and  of  this 
tannin  only  five-sixth  is  coca  tannin,  the  other  one-sixth 
being  sawdust  tannin.  Thus,  whatever  taste  the  coca 
tannin  may  have  is  as  effectually  annihilated  by  being 
diluted  with  more  than  4,000  times  its  weight  of  water, 
— that  is,  of  being  diluted  to  the  extent  of  over  400,000 
per  cent., — as  if  it  had  been  "pitched  into  the  Atlantic 
Ocean." 

If  this  were  not  enough  to  destroy  it  completely,  then 
its  absolute  destruction  is  accomplished  by  the  dominat- 
ing presence  in  the  syrup,  in  addition,  of  5,000  times 
as  much  sugar,  120  times  as  much  caramel,  420  times  as 
much  caffeine,  120  times  as  much  glycerine,  40  times 
as  much  phosphoric  acid,  40  times  as  much  strong,  con- 
centrated flavoring  oils  and  aromatics,  and  60  times  as 
much  lime  juice,  or,  in  all,  9,800  times  its  weight  of  other 
material,  which  would  make  the  total  percentage  of  di- 
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lution  in  the  syrup  amount  to  980,000  per  cent., — almost 
a  million  per  cent. 

Even  the  taste  of  other  ingredients  of  the  syrup  which 
have  a  much  stronger  and  more  pronounced  taste  than 
this  trace  of  tannin,  and  which  are  present  inthe  syrup 
in  many  times  more  appreciable  quantities,  is  completely 
annihilated  by  the  dominating  presence  of  the  actual 
flavoring  ingredients,  and  rendered  powerless  to  appre- 
ciably affect  "the  blend."  Take,  for  instance,  the  caf- 
feine. That  has  a  taste.  It  is  bitter,  like  quinine.  It  is 
present  in  420  times  as  great  a  quantity  as  this  tannin, 
and  its  taste  is  stronger  than  that  of  tannin.  Yet  it  im- 
parts not  the  slightest  taste  o  the  syrup. 

DR.  J.  J.  KESSLER: 

''Caffeine  has  a  bitter  taste,  and  a  stronger  taste 
than  the  solid  matter  in  'Merchandise  No.  5'  (Rec, 
2478).  '^''''*  There  is  very  many  more  times  of 
caffeine  in  'Coca-Cola'  syrup  than  there  is  of  tan- 
nin. Now  caffeine  and  tannin  taste  something  alike, 
— both  taste  something  like  quinine, — but  you  can't 
taste  the  caffeine  in  'Coca-Cola'  syrup  and  you  can't 
taste  the  tannin."     (Rec,  2491). 

DR.  H.  C.  FULLER: 

"Yes,  sir,  caffeine  has  a  taste;  it  is  bitter.  I  don't 
know  whether  or  not  it  adds  any  taste  to  a  drink 
of  this  sort.  I  doubt  it.  I  don't  think  it  affects  the 
taste  one  way  or  the  other,  nor  do  I  think  it  woukl 
modify  the  taste.  If  a  drink  which  was  made  up  in 
exactly  the  same  way  that  'Coca-Cola'  is  made,  with 
all  the  other  ingredients  in  it,  and  had  caffeine  in 
it  in  the  proportion  that  it  is  in  'Coca-Cola'  syrup. 
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[w]as  compared  with  a  drink  made  up  identically 
the  same  way,  and,  [but]  without  any  caffeine  in  it 
at  all,  I  don't  think  there  would  be  an  difference 
between  the  two  samples  in  taste."     (Rec,  2354). 

Again,  take  the  caramel.  There  is  120  times  as  much 
caramel  in  plaintiff's  syrup  as  there  is  tannin  supplied 
by  ''Merchandise  No.  5,"  and  caramel  has  an  incompara- 
bly stronger  flavor  than  the  tannin;  yet  the  caramel  in 
plaintiff's  product  has  no  appreciable  effect  whatever 
on  its  taste  or  flavor. 

DR.  WILLIAM  M.  SIMONvSON: 

"Caramel  has  a  characteristic  flavor.  It  is  used 
as  a  flavoring  agent,  I  understand,  in  making  con- 
fectionary. "^'-^^"^  The  flavoring  of  caramel  is  very 
considerable,  it  is  hardly  to  be  compared  with  that 
of  tannic'acid."     (Rec,  2506). 

DR.  J.  KESSLER: 

"Caramel  coloring  has  a  flavor  ***  but  it  is  used 
primarily  for  the  purpose  of  coloring,  of  course." 
(Rec,  2501). 

DR.  CHARLES  E.  CASPARI: 

"The  color  of  'Coca-Cola'  is  produced  by  caramel, 
which  is  commonly  known  as  burnt  sugar,  obtained 
by  heating  sugar  to  a  certain  temperature  when 
the  change  known  as  caramelization  takes  place  con- 
verting the  sugar  into  caramel.  The  caramel  in 
'Coca-Cola'  merely  colors  it.  It  has  no  other  func- 
tion whatever."     (Rec,  902). 

DR.  JOHN  A.  WESENER: 

"I  think  the  only  function  which  caramel  per- 
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forms  in  'Coca-Cola'  syrup  is  to  give  it  its  color." 
(Rec,  923). 

DR.  WILLIAM  P.  HEATH,  of  the  Pratt  Labora- 
tory, Atlanta,   (plaintiff's  witness) : 

"The  coloring  I  speak  of  is  caramel, — really, 
burnt  sugar.  Yes,  sir,  that  coloring  is  used  in  'Coca- 
Cola'  to  give  it  its  characteristic  color.  No,  sir,  it 
does  not  serve  any  other  purpose  in  'Coca-Cola' 
except  to  give  it  its  color.  *''■'*  Caramel  has  a  taste, 
by  itself, — it  has  a  taste, — but  that  taste  is  com- 
pletely destroyed  when  it  is  put  into  'Coca-Cola' 
syrup.  ''''^*  I  have  tried  it  with  and  without  the 
caramel,  and  I  didn't  notice  any  difference."  (Rec, 
415). 

SAMUEL  C.  DOBBS: 

"The  color  of  'Coca-Cola'  is  a  caramel  color,  or 
about  the  color  of  port  wine.  ''"'•''^  That  color  is 
produced  by  the  addition  of  burnt  sugar,  which  is 
used  for  coloring  and  for  no  other  purpose  what- 
ever. (Rec,  319)  ^''''*  I  know  that  they  do  not  put 
caramel  in  there  for  any  other  purpose  than  just 
to  color  the  drink,  because  the  Coca-Cola  Company 
has  been  making  it  and  I  know  that  caramel  has 
no  effect  upon  the  taste.  We  have  experimented 
by  making  it  v/ith  and  without  the  caramel,  too. 
It  has  been  done  here  in  our  la])oratory  in  my  pres- 
ence and  under  my  observation.  No,  I  do  not  say 
that  caramel  has  no  taste,  at  all ;  I  say  that  caramel 
in  'Coca-Cola'  has  no  effect  upon  the  taste.  Cara- 
mel in  its  concentrated  form  has  a  rather  bitterish, 
acrid  taste"     (Rec,  325). 

If  this  were  not  enough  to  thoroughly  expose  the  ab- 
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sence  of  any  foundation  for  Dr.  Fuller's  ill-starred  effort 
to  make  it  appear  that  this  tannin  is  a  desirable  prop- 
erty in  plaintiff's  syrup,  and  that  it  is  designedly  put  in 
there  for  the  wonderful  eff'ect  it  has  upon  the  flavor, 
then  the  finishing  touches  are  administered  by  a  little 
advertising  pamphlet  gotten  out  by  the  Coca-Cola  Com- 
pany and  given  wide  circulation,  entitled  ''The  Truth 
about  Coca-Cola,"  which  is  in  evidence  as  plaintiff's  ex- 
hibit po.  Dr.  Fuller  admits  that,  ''As  far  as  I  know,  the 
only  thing  from  which  'Coca-Cola'  syrup  could  get  tan- 
nin is  from  'Merchandise  No.  5'  "  (Rec,  2332) ;  and  yet, 
in  telling  "the  Truth  about  Coca-Cola,"  plaintiff  un- 
equivocally states: 

"This  is  a  book  of  information — not  of  defense. 
We  are  putting  this  book  into  your  hands  with  the 
simple  purpose  of  telling  you  just  exactly  what 
'Coca-Cola'  is, — what  its. physiological  action  is, — 
what  it  is  made  of.  '^**  What  are  the  'effects'  of 
'Coca-Cola'  physiologically?  Outside  of  its  perfect 
deliciousness  and  palate-pleasing  qualities,  what 
does  it  do?  The  answer  is  perfectly  simple.  It  has 
just  exactly  the  same  result  as  a  cup  of  tea  or  coffee, 
except  that  'Coca-Cola  contains  no  tannic  acid,  like 
tea.  No  empyreumatic  oils,  like  coffee.  Very  often 
tea  gives  indigestion.  That's  the  tannin  in  it.  Tan- 
nin does  nothing  more  or  less  than  tan  (turn  into 
leather)  the  albuminous  foods  in  your  stomach. 
Leather  is  a  mighty  hard  thing  to  digest.  There- 
fore the  indigestion.  ***  Now  here  is  'Coca-Cola,' 
containing  the  good  feature  of  tea  and  coffee, — the 
caffeine, — yet  zi'ithout  the  tannic  acid  of  the  tea  and 
the  deleterious  oils  of  the  coffee.  **'''  Tea,  coffee 
and  'Coca-Cola'  relieve  headache  by  refreshing  the 
nerves  and  not  by  deadening  them.    In  relieving  the 
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headache,  'Coca-Cola'  is  superior  to  tea  or  coffee, 
not  because  it  contains  more  caffeine,  for  it  only 
contains  one-third  to  one-half  as  much,  but  because 
'Coca-Cola  is  free  from  tannic  acid/'  (Plaintiff's 
Exhibit  Qo,  pp.  1,  6,  8,  9  and  16). 

On  pages  4  and  5  of  this  booklet  is  displayed  a  copy 
of  a  letter  from  J.  C.  Peacock  to  the  Coca-Cola  Co., 
dated  Philadelphia,  Oct.  12th.,  1907,  in  which  Dr.  Pea- 
cock reports  the  results  of  a  "very  careful  analysis  of 
'Coca-Cola,'  "  in  part  as  follows: 

"A  glass  of  'Coca-Cola'  contains  one  and  one- 
quarter  grains  of  caffeine;  a  cup  of  fair  quality  tea 
or  coffee  contains  just  as  much  of  this  substance, 
and  the  better  the  quality  of  coffee  and  tea  the  more 
caffeine  it  is  likely  to  contain.  There  are  tannic 
substances  in  tea  and  coffee  which  are  more  or  less 
disturbing  to  the  digestive  fnnction.  These  objec- 
tionable snb stances  are  not  present  in  Coca-Cola.'  " 

Dr.  Kessler  shows  why  tannin  has  a  deleterious  effect 
upon  digestion : 

"A  great  many  tannins  render  gelatine  insoluble, 
and  this  fact  is  made  use  of  in  the  tannin  industry. 
When  a  hide  is  treated  with  tannin,  it  is  for  the 
purpose  of  rendering  these  gelatin-like  substances 
insoluble,  making  the  hide  tough  and  more  imperv- 
ious to  water."     (Rec,  2484). 

Either  plaintiff  is  grossly  misrepresenting  its  product 
to  be  entirely  free  from  all  injurious  tannin,  or  else  the 
tannin  sup])lied  by  "Merchandise  No.  5"  is  so  absolutely 
inappreciable  as  to  fully  justify  the  statement  that  "  'Co- 
ca-Cola' is  free  from  tannic  acid,"  and  that  "these  ob- 
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jectionable  tannic  substances  are  not  present  in  Coca 
Cola." 

This  is  even  admitted  by  Dr.  Fuller  himself.  He  made 
a  very  careful  and  painstaking  analysis  of  plaintiff's 
finished  syrup  to  see  if  he  could  not  find  something  there- 
in obtained  from  the  coca  leaf,  and  was  compelled  to 
state  that  he  could  not  find  a  single,  solitary  thing. 
Thus : 

"Q. — I  asked  if  you  did  not  mean  to  state  that 
there  were  no  elements  in  that  compound  derived 
from  coca  leaves?  A. — I  was  not  able  to  find  any. 
'''**  Q — j3q  yQ^^  intend  to  say  as  an  expert,  from 
the  analysis  that  you  made,  that  there  are  no  ele- 
ments in  that  compound  derived  from  the  coca  leaf? 
A. — No,  sir.  Q. — Do  you  mean  to  say  that  there 
are  none,  or  that  you  cannot  say?  A. — There 
were  not  any.  Q. — So,  if  it  is  true  there  are  ele- 
ments in  that  compound  from  the  coca  leaf,  you 
failed  to  find  them  your  anaylsis?  A. — There  were 
not  any.  0. — You  say  there  were  none?  A. — 
No,  sir."     (Rec,  2376-7). 

No  wonder,  then,  that  Dr.  Kessler  concluded,  from 
his  analysis  of  ''Merchandise  No.  5"  and  of  ''Coca-Cola" 
syrup,  that: 

''The  presence  of  whatever  there  is  in  'Coca-Cola' 
syrup,  in  the  quantity  it  is,  from  the  coca  leaf, 
would  have  no  appreciable  effect  one  way  or  the 
other  upon  the  taste,  flavor,  or  aroma  of  the  bev- 
erage. In  my  opinion,  it  would  have  absolutely 
none.  The  same  is  true  of  the  cola  nut."  (Rec, 
2490).  '^'^"''  O. — Doctor,  what  conclusion  did  you 
draw,  as  the  result  of  your  analysis  of  'Coca-Cola' 
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syrup  and  the  quantity  of  whatever  extract  there 
may  be  there  from  the  coca  leaf  and  the  cola  nut, 
— ^what  conclusion  from  that  did  you  draw  as  to 
the  value  of  the  presence  of  this  'Merchandise  No. 
5'  in  'Coca-Cola'  syrup,  if  any?  A. — I  can't  see 
that  it  has  any  value  whatsoever.  In  my  opinion 
it  has  no  value  whatever,  either  from  a  flavoring  or 
a  condiment  standpoint,  nor  does  it  serve  the  pur- 
pose of  adding  anything  to  any  extent  whatever 
which  could  have  any  purpose  of  effect, — I  don't 
say  purpose,  but  which  could  have  any  effect."  (Rec, 
2491-2). 

Of  course  it  has  a  purpose, — to  lend  a  weak  support 
to  the  fraudulent  pretense  that  plaintiff's  product  is  what 
it  is  not. 

DR.  J.  KESSLER: 

"I  have  made  some  analysis  of  'Coca-Cola'  syrup. 
It  is  a  syrup  that  consists  essentially  of  53  per  cent, 
sugar,  it  is  colored  with  caramel  coloring,  there  has 
been  added  to  it  phosphoric  acid,  lime  juice,  and 
certain  other  flavoring  matters,  principally  vanilla. 
I  have  made  a  test  of  'Coca-Cola'  syrup  to  ascertain 
what  flavoring  it  has.  In  my  opinion  the  taste  of 
'Coca-Cola'  is  essentially  the  taste  of  lime  juice. 
The  taste,  of  course,  is  modified  slightly  by  the  va- 
nilla and  other  materials,  but  the  main  constituent 
of  the  taste,  outside  of  the  taste  of  the  syrup,  of 
course,  which  you  taste, — the  sweetness  of  it, — out- 
side of  the  presence  of  the  phosphoric  acid  which 
you  taste, — that  is  the  sourness  of  it, — the  principal 
flavoring  substance  in  it  is  the  taste  of  limes." 
(Rec,  2466). 
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DR.  C.  A.  MESERVE: 

''I  have  tested  'Coca-Cola'  syrup.  ***  I  have 
compared  the  aroma  of  the  'Coca-Cola'  syrup  and 
the  aroma  of  the  flavors  from  coca  leaves,  and  I 
noticed  no  resemblance, — nothing  characteristic  in 
the  'Coca-Cola'  syrup  of  the  coca  leaf.  I  noticed  one 
flavor  predominant  in  'Coca-Cola'  syrup, — to  me  a 
musty  lime  juice  flavor  with  the  acid  more  or  less 
characteristic  of  phosphoric  acid  or  citric  acid,  a 
slight  strengthened  acidity."  (Rec,  2465). 

In  the  light  of  this  evidence,  the  statements  of  Dr. 
Caspari  and  of  Dr.  Wesener  to  the  effect  that  "Mer- 
chandise No.  5"  has  a  very  decided  effect  upon  the  taste 
of  plaintiff's  product,  and  that  plaintiff's  product  de- 
pends entirely  upon  "Merchandise  No.  5"  for  its  charac- 
ter, must  be  viewed  with  undisguised  skepticism. 

DR.  CASPARI  SAYS: 

"You  ask  the  direct  question  whether  or  not  the 
presence  of  "Merchandise  No.  5"  in  the  cjuantity 
stated,  in  1250  gallons  of  'Coca-Cola'  syrup,  adds 
any  appreciable  flavor  to  the  drink  whatever;  it  cer- 
tainly does,  and  the  evidence  of  that  is  this:  That 
two  bottles  were  sent  to  me,  one  which  contained 
'Coca-Cola'  syrup  made  with  'No.  5'  and  one  with- 
out 'No.  5'  and  I  was  asked  to  see  whether  I  could 
distinguish  any  difference  between  them  in  taste  and 
odor,  and  there  was  a  very  considerable  difference, 
— a  pronounced  difference.  Anybody  could  tell  the 
difference  right  off.  So  that  a  drink  that  was  made 
without  'Merchandise  No.  5'  could  not  possibly  be 
taken  for  a  drink  that  was  made  with  'Merchandise 
No.  5.'"    (Rec,  915). 
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DR.  WESENER  SAYS: 

''I  have  examined  'Coca-Cola'  syrup  made  with 
'Merchandise  No.  5'  in  it  and  made  without  'Mer- 
chandise No.  5'  and  there  was  cjuite  a  difference 
as  to  taste.  The  'Merchandise  No.  5'  gave  the  syrup 
a  character  which  was  very  distinct,  and,  without 
it,  it  did  not  seem  to  have  the  same  flavor,  to  my 
taste.  I  had  no  trouble  at  all  in  telling  one  from 
the  other  when  they  were  put  before  me  as  unknown 
mixtures.  I  did  not  know  what  was  in  either  one 
of  the  bottles,  excepting  that  I  knew  one  was  sup- 
posed to  contain  'Merchandise  No.  5'  and  the  other 
was  to  be  without  'Merchandise  No.  5.'  "  Rec, 
929). 

and  again: 

"It  ['Merchandise  No.  5']  gives  character  to  the 
drink,  which,  without  it,  it  would  not  have.  I  could 
tell  it  right  off  if  it  did  not  have  'Merchandise  No. 
5' in  it."    (Rec,  930). 

From  this  it  would  seem  that  there  is  such  a  decided 
difference  in  taste  and  flavor  between  plaintift''s  product, 
which  contains  "Merchandise  No.  5,"  and  defendant's 
product,  which  concededly  does  not  contain  it,  that  no- 
body, in  the  exercise  of  ordinary  care  to  ascertain  what 
what  he  was  getting  could  possibly  be  deceived  in  the 
least,  or  induced  to  accept  defendant's  product  as  and 
for  the  plaintiff's.  Yet  the  whole  structure  of  plaintiff's 
case  is  based  upon  the  assertion  that  the  two  products 
are  so  nearly  identical  in  color,  taste  and  flavor  that 
the  dift'erence  cannot  be  detected  l)y  the  average  pur- 
chaser, and  that  consequently  the  one  not  only  can  be. 
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but  is  constantly  and  habitually  being,  passed  off  as  and 
for  the  other. 

Perhaps  the  true  explanation  of  these  otherwise  high- 
ly improbable  statements  of  Doctors  Caspari  and  Wes- 
ener  is  that  given  by  Dr.  Fuller : 

''Q. — Did  you  receive  from  Howard  Candler  a 
statement  as  to  the  contents  of  this  package  of  syrup 
he  made  up  by  leaving  out  the  'Merchandise  No. 
5'  that  he  shipped  to  Dr.  Mallet  from  his  factory,  as 
per  his  agreement  on  the  witness  stand  ?^^  A. — I 
did.  Q. — Assuming  that  one  gallon  of  the  mixture 
in  which  'Merchandise  No.  5'  was  not  added  was 
made  up,  and  that  the  mixture  of  'Coca-Cola'  syrup 
proper,  which  contained  'Merchandise  No.  5/  was 
taken  from  a  1250  gallon  vat,  would  there,  as  to  the 
flavoring  oils  and  odors,  be  any  dift'erence,  even  in 
batches  of  that  size,  independent  of  the  'Merchan- 
dise No.  5,'  and,  if  you  say  so,  tell  why  there  would 
be?  A. — There  would  be.  Q. — Why  do  you  say 
so?  A. — In  the  first  place,  one  of  these  mixtures 
was  1250  times  greater  than  the  other,  and  it  is 
a  very  difficult  matter  to  adjust  flavoring  agents, 
and  especially  flavoring  agents  of  the  extreme  po- 
tency of  the  oils  that  are  used  in  this  mixture  in  a 
small  batch  exactly  to  duplicate  the  test  [taste] 
you  would  get  in  a  larger  mass.  It  is  one  of  the 
most  difficult  things  in  pharmaceutical  chemistry  to 
do  that.     The  error  of    adjustment    is    increased 


22Samples  of  plaintiff's  syrup  made  both  with  and  without  "Mer- 
chandise No.  5"  were  sent  to  Doctors  Caspari,  Wesener,  Mallett,  and 
several  others,  at  the  time  plaintiff  was  preparing  its  defense  in  the 
case  of  the  U.  S.  v.  40  Barrels,  etc.  of  Coca-Cola,  to  qualify  them  as 
witnesses  in  its  behalf.  As  Dr.  Mallett  was  the  leading  witness  for 
the  Coca-Cola  Company  on  that  trial,  the  question  was  asked  with 
respect  to  the  samples  that  were  sent  to  him,  but  there  was  no 
difference  between  those  samples  and  the  samples  sent  Doctors 
Caspari   and  Wesener. 
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many  times  in  the  small  mixture  over  a  large  mix- 
ture. It  is  a  very  difficult  thing  in  even  five  gallon 
batches  made  up  from  the  same  formula  to  get  ex- 
actly the  same  flavor.  People  can  very  often  tell 
that.  I  have  had  that  same  experience  myself.  It 
is  due  to  the  essential  oils."     (Rec,  2387-8). 

If  this  is  not  the  true  explanation,  then  it  is  very  evi- 
dent that  a  deception  of  some  sort  was  practiced  upon 
Drs.  Caspari  and  Wesener  as  to  the  composition  of  the 
samples  of  syrup  that  they  were  asked  to  test.  Neither 
of  them  had  any  knowledge  as  to  the  composition  there- 
of. They  simply  tested  samples  of  syrup  sent  to  them 
by  plaintiff,  without  knowing  what  those  samples  con- 
tained, except  what  plaintiff  had  told  them,  and  ascer- 
tained that  there  was  a  pronounced  difference  in  the 
taste  between  them.  It  seems  perfectly  clear  from  the 
nature  of  ''Merchandise  No.  5"  as  shown  in  this  record, 
that  if  Dr.  Fuller's  explanation  is  not  correct,  these 
samples  could  not  have  been  what  they  were  represented 
to  me,  or  else  that  imagination  or  bias  stimulated  the 
acuteness  of  perception  of  these  distinguished  chem- 
ists far  beyond  that  vouchsafed  to  ordinary  mortals.  As 
said  in  Bear  Lithia  Springs  Co.  v.  Great  Bear  Springs 
Co.,  71  N.  J.  Eq.  576;  71  Atl.  383: 

"The  credulity  of  a  court  cannot  be  expected  to 
extend  beyond  a  reasonable  limit,  and  when  testi- 
mony is  given  which  (opposed  to)  common  knowl- 
edge and  the  experience  of  mankind,  as  well  as  re- 
liable medical  evidence,  hypothetical  testimony 
which  leads  to  a  contrary  result  must  be  rejected 
as  of  no  value.     It  is  testimony  but  not  evidence." 
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That  "Merchandise  No.  5,"  as  it  is  here  shown  to  be, 
could  not  have  any  appreciable  effect  whatever  upon 
either  the  taste,  flavor,  aroma,  or  physiological  effects 
of  plaintiff's  product  "is  in  accord  with  the  evidence  in 
the  case,  and  with  common  sense."  (Bear  Lithia  Springs 
Co.  V.  Great  Bear  Springs  Co.,  supra.) 

PLAINTIFF'S  REPRESENTATIONS  AS  TO  THE 
INGREDIENTS  OF  'COCA-COLA." 

Notwithstanding  the  fact  that  plaintiff's  product  is 
not  only  not  a  compound  or  mixture  of  coca  and  cola, 
but  that  it  is,  on  the  contrary,  totally  devoid  of  both  of 
those  ingredients,  and  devoid  of  any  appreciable  quan- 
tity of  anything  whatever  obtained  from  either  the  coca 
leaf  or  the  cola  nut,  nevertheless  plaintiff  advertises  and 
sells  its  product  throughout  the  length  and  breadth  *of 
the  land  as  a  preparation  of  coca  and  cola, — or,  put 
shortly,  as  "Coca-Cola," — and  labels  the  receptacles  con- 
taining it  with  the  falsely  descriptive  name  "Coca-Cola" 
and  with  pictures  of  coca  leaves  and  cola  nuts. 

SAMUEL  C  DOBBS: 

"At  present  I  am  vice  president  of  the  Coca-Cola 
Company,  in  charge  of  advertising  and  sales.  The 
history  of  advertising  of  'Coca-Cola'  since  1892  is 
as  follows:  In  1892  the  Coca-Cola  Co.  spent  for 
advertising $11,401. 78;in  1893  we  spent  $12,395.12; 
in  1894,  $14,538.14;  in  1895,  $17,744.22;  in  1896, 
$23,117.58;  in  1897,  $52,405.18;  in  1898:,  $43,- 
857.62;  in  1899,  $48,564.83;  in  1900,  $84,507.97; 

'  in  1901,  $100,276.01 ;  in  1902,  $149,628.79;  in  1903, 
$200,941.40;  in  1904,  $280,985.12;  in  1905,  $356,- 
552.07;  in  1906,  $486,553.47;  in  1907,  $550,775.12; 
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in  1908,  $624,077.70;  in  1909,  $675,048.59;  in  1910, 
$853,329.13;  in  1911,  $978,329.30;  in  1912,  $1,182,- 
257.29  and  in  1913  $1,186,210.39. 

"In  all  that  advertising  I  have  mentioned  the  pre- 
dominant feature  has  been  the  'Coca-Cola'  trade- 
mark. ^'^^  The  name  'Coca  Cola'  was  always  the 
dominant  central  feature  of  the  copy,  whether  news- 
papers, magazines,  bill-boards,  posters,  or  any  other 
way, — painted  walls."    (Rec,  308). 

CHARLES  HOWARD  CANDLER: 

'1  herewith  file  as  Plaintiff's  Exhibit  88  the  label 
that  we  use  on  the  barrels  and  kegs  of  'Coca-Cola.' 
We  are  not  using  Exhibit  88  now.  It  was  used  un- 
til last  fall,  when  the  net  weight  law  went  into  ef- 
fect. Since  then  we  have  been  using  the  label  filed 
as  Plaintiff's  Exhibit  8p.  These  labels  are  placed 
on  the  barrels  and  kegs  containing  'Coca-Cola,'  and 
sent  broadcast  all  over  the  country.  The  border 
around  those  labels  purports  to  be  a  picture  of  coca 
leaves  and  cola  nuts."    (Rec,  440) . 

DR.  H.  C.  FULLER: 

"I  haven't  seen  the  labels  on  the  barrels  of  'Coca- 
Cola'  in  a  long  time.  I  saw  the  labels  on  those  bar- 
rels at  Chattanooga.  I  certainly  did  observe  the 
pictures  of  leaves  and  nuts  on  those  barrels.  They 
were  coca  leaves  and  cola  nuts."    (Rec,  2371). 

DAVE  S.  BAUER: 

"Yes,  I  have  seen  the  'Coca-Cola'  label  which 
contains  a  picture  of  coca  leaves  and  cola  nuts,  but 
I  haven't  noticed  it  enough  recently  to  tell  whether 
or  not  they  still  use  it.  However  that  was  the  label 
they  used  for  year."     (Rec,  541). 
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THESE  FALSE  REPRESENTATIONS  RESULT  IN 
ACTUAL  DECEPTION  OF  PURCHASERS. 

The  natural  effect  of  these  representations  is  to  pro- 
duce the  beHef  in  the  mind  of  the  pubHc  that  plaintiff's 
product  is  a  syrup  the  essential  ingredients  of  which  are 
coca  and  cola,  which,  as  has  been  shown,  is  not  true  in 
any  sense  of  the  word.  The  inevitable  result  is  that  the 
public  are  deceived. 

DR.  WILLIAM  M.  SIMONSON,  of  Cincinnati: 
''From  hearing  the  name  'Coca-Cola'  I  would  ex- 
pect that  the  product  would  carry  both  the  ingre- 
(hents  names,  namely,  coca  and  cola.  (Rec,  2510- 
11).  ***  I  would  expect  it  to  contain  the  proximate 
principles  of  coca,  and  likewise  of  the  cola  nut,  that 
would  be  soluble  in  a  liquid  of  that  character.  The 
characterizing  ingredients  of  the  coca  leaf  would  be 
the  alkaloids.  I  expected  to  find,  from  the  leaves, 
such  as  would  be  soluble  in  a  liquid  of  this  kind  and 
character.  Cocaine  and  its  associated  alkaloids 
would  be  soluble  in  a  liquid  of  this  character, — that 
is,  'Coca-Cola'  syrup."     (Rec,  2518). 

DAVE  S.  BAUER,  a  retail  druggist  of  Mobile,  Ala- 
bama, who  has  been  in  the  business  a  quarter  of  a  cen- 
tury (plaintiff's  witness)  : 

''I  have  always  understood  'Coca-Cola'  was  a 
syrup  made  with  some  coca  leaves  and  from  cola 
nuts,  and  I  still  understand  it  that  way.  I  under- 
stand that  from  the  name  of  the  product,  and  from 
information  I  get  in  the  drug  business.  I  was  in  the 
drug  business  when  'Pemberton's  Wine  of  Coca' 
was  put  out  years  ago,  and  I  was  informed  that  they 
sold*  their  formula  to  other  parties  and  that  they 


254 


then  manufactured  a  syrup, — when  'Pember ton's 
Wine  of  Coca'  was  sold, — as  an  extract  of  coca 
leaves."^  *  "^'No,  sir,  I  did  not  get  my  understanding 
as  to  the  ingredients  of  'Coca-Cola'  from  Dr.  Pem- 
berton;  I  suppose  I  got  it  from  Pemberton's  sales- 
men when  I  was  a  boy,  and  from  the  name  'Coca- 
Colar'    (Rec.  540-1). 

CLAUDE  W.  HICKLE,  a  drug  clerk,  of  Charles- 
ton, W.  Va.  ( plaintiff '§  witness) : 

''Yes,  sir,  I  know  what  coca  leaf  is.  I  have  heard 
of  it  a  great  deal,  w^e  use  it  quite  often  in  the  drug 
store.*  *  '^'When  I  hear  this  drink  called  'Coca-Cola' 
I  suppose  it  has  to  have  coca  leaves  in  it.'*'  *  *If  I 
heard  a  drink  called  'Lemon  Orange'  I  would  imag- 
ine that  it  would  be  composed  of  a  combination  of 
lemon  and  orange."     (Rec.  2064). 

JOHN  H.  BOHNE,  an  employee  of  the  Liquid  Car- 
bonic Co.,  of  St.  Louis,  a  large  jobber  of  "Coca-Cola'' 
(plaintiff's  witness)  : 

''If  I  heard  a  drink  called  'Lemon-Orange'  I 
w^ould  think  its  principal  ingredients  were  lemon  and 
orange.  If  I  heard  a  drink  called  'Orange-  Cola'  I 
would  think  it  would  contain  those  things, — orange 
and  cola.  If  I  heard  a  drink  called  'Coca-Cola'  I 
would  think  that  it  contained  coca  and  cola."  Rec. 
2046. 

S.  B.  CHRISTY,  a  "Coca-Cola"  bottler,  of  Mur- 
freesboro,  Tenn.,  (plaintiff's  witness) : 

"Q.  What  idea  does  this  word  'Coca-Cola'  con- 
vey to  your  mind?  A.  Made  from  coca  leaves 
and  cola  nuts,  I  reckon."     (Rec.  2031.) 
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I.  B.  BRAWLEY,  one  of  plaintiff's  numerous  ''spot- 
ters" : 

"If  I  heard  a  drink  called  Xemon-Orange'  I 
would  naturally  conclude,  from  the  name  of  the 
drink,  that  it  would  have  something  in  there  that 
tasted  like  lemon  and  orange,  it  seems  to  me.  If 
I  heard  a  drink  called  Xemon-Cola'  I  would  natu- 
rally conclude,  from  the  name,  that  there  was  lemon 
about  it.*  *  "^I  presume  it  would  have  a  lemon  flavor. 
*  *  *When  I  hear  a  drink  called  'Coca-Cola'  I  would 
think  it  has  coca  in  it."    (Rec.  2146-7). 

T.  J.  HAZLIP,  of  Fort  Worth,  Texas,  a  retail  drug- 
gist since  1893  (plaintiff's  witness) : 

"Oh,  yes,  when  I  heard  this  drink  called  'Coca- 
Cola,'  that  name  conveyed  to  my  mind  the  idea  that 
the  drink  had  coca  in  it — coca  leaves.  Yes,  sir,  as 
a  druggist  I  also  knew  that  cocaine  came  from  coca 
leaves."     (Rec.  1961.) 

Indeed,  the  name  'Coca-Cola  was  found  to  be  so  de- 
ceptive and  misleading  that  plaintiff  was  finally  obliged, 
in  self-defense,  to  take  steps  to  counteract,  so  far  as  it 
was  able,  the  widespread  misapprehension  as  to  the  in- 
gredients of  its  product  which  the  name  "Coca-Cola" 
had  created  in  all  parts  of  the  country.  As  a  step  in  this 
direction  it  prepared  and  circulated  a  little  booklet  here- 
tofore referred  to,  entitled  "The  Truth  About  Coca- 
Cola,"  in  which  "the  truth  about  Coca-Cola"  is  there 
stated  to  be  that : 

"By  many  it  has  been  inferred,  presumably  from 
the  name,  that  'Coca-Cola'  is  made  from  the  drugs 
coca  and  cola,  and  must,  therefore,  contain  the  dan- 
gerous substance  cocaine.     This,  however,  is  not 
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true,  for  'Coca-Cola'  does  not  contain  cocaine  or 
any  of  its  derivatives."  (Plaintiffs  Exhibit  90,  pp. 
4  and  5. 

This  widespread  belief  on  the  part  of  the  public  is  not 
only  directly  confirmed  by  plaintiff's  witnesses,  but  is 
plainly  reflected  in  the  character  of  slang  used  generally 
throughout  the  country  to  indicate  the  supposed  nature 
of  the  stuff  and  what  is  commonly  believed  to  contain 
In  many  sections  of  the  United  States  the  article  is  habit- 
ually referred  to  as  ''dope/'  ''coke/'  "cocaine/'  "sniff/' 
"needle/'  "sliot-in-the-arni/'  ''hop/'  "eye-opener/'  "slozv- 
dope/'  etc.,  and  is  asked  for  by  these  and  many  other 

slang  expressions  of  similar  import,  all  more  or  less  in- 
dicative or  suggestive  of  what  the  public  believe  is  the 
chief  active  agent  of  the  compound.  This  significant 
phenomenon  can  hardly  be  accounted  for  satisfactorily 
upon  any  other  hypothesis  than  that  advanced  by  plaint- 
iff itself,  namely,  that  the  public  have  been  led  to  believe 
from  the  name  'Coca-Cola,'  and  from  the  pictures  of 
coca  leaves  and  cola  nuts  with  which  the  plaintiff  labels 
its  packages,  that  the  stuff  is  made  essentially  from  the 
drugs  coca  and  cola,  and  must,  therefore,  contain  the 
dangerous  substance  cocaine. 

^'Coke"  is  a  slang  word  meaning  "cocaine. "^^  "Dope" 
is  a  slang  w^ord,  and  is  used  both  as  a  verb  and  as  a  noun. 
As  a  transitive  verb,  it  means,  ''to  stupefy,  or  exhilarate, 
as  by  a  drug;"  as  an  intransitive  verb  it  means,  "to  use 
habitually  a  narcotic  drug."    As  a  noun,  it  means,  "any 


23     "coke  (2)n.     (Slang,  Southern   U.  S.)   Cocaine."— Funk  &  Wag. 
nail's  New  Standard  Dictionary  (Eds.  of  1913  and  1916)  p.  523. 
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narcotic  drug. "24  ''Shot-in-the-arm"  means  a  shot  of 
cocaine  in  the  arm,  or  a  hypodermic  injection  of  cocaine, 
while  "needle''  means  the  instrmiient  with  which  the 
*'shot"  is  administered.  "Sniff"  means  a  sniff  of  co- 
caine up  the  nose;  "eye-opener"  means  a  "bracer"  or 
stimulant;  and  "hop,"  "slow-dope,"  etc.,  mean,  of  course, 
a  narcotic  drug,  such  as  cocaine,  morphine,  opium,  etc. 
The  significance  of  so  prevalent  a  use  of  such  expres- 
sions in  connection  with  a  product  like  that  which  plaint- 
iff's product  used  to  be,  an  it  still  supposed  by  the  public 
to  be,  is  too  plain  for  argument.  It  reflects  the  wide- 
spread delusion  of  the  public  as  to  the  nature  and  ingre- 
dients of  the  article, — which  delusion  plaintiff  itself  has 
directly  brought  about,  and  still  continues  to  foster,  by 
the  use  of  the  deceptive  name  "Coca-Cola"  and  of  the 
misleading  pictures  of  cola  leaves  and  cola  nuts. 


24  "dope.  v.t.  (Slang  I.  1.)  To  stupefy  or  exhilarate  as  by  a  drug. 
***2.  to  map  out,  as  to  plan  or  figure  out,  as  a  problem;  judge,  cal- 
culate, forecast  ;***as,  to  dope  out  a  scheme.  II.  1.  To  use  habit- 
ually a  narcotic  drug,  as  morphine. ***dope,  n.  3  (Am.  Slang).  By  ex- 
tension, any  narcotic  drug,  as  morphine. ***dope-fiend.  A  habitual 
user  of  a  narcotic  drug.  Dopey,  a.  (Slang,  U.  S.)  stupid,  as  if  from 
opium ;  dull ;  heavy.  See  dope."  Funk  &  Wagnall's  New  Standard 
Dictionary.     Eds.  1913-1916)  p.  749. 

"dope.  n.  5. — Any  drug,  such  as  opium,  laudanum,  morphine,  co- 
caine, hydrate  of  chloral,  hashish,  etc..  which  has  the  property  of  in- 
ducing sleep  or  of  stupefying;  a  narcotic. — Slang.  6  A  person  under 
the  influence  of,  or  addicted  to  the  use  of  some  dope. — Slang,  dope.  v. 
pret.  and  pp.,  doped;  ppr.,  doping.  I  trans. — to  drug;  to  stupefy 
with  drugs  such  as  knock-out  drops  (hydrate  of  chloral)  or  the  like. 
***Slang.  II.  intrans. — To  indulge  habitually  in  the  use  of  opium  or 
other  drugs,  either  for  the  pleasurable  sensations  produced,  or  as 
anaesthetics. — Slang,  dopey,  a. — (See  dopy.)  dopy.  a.  (also,  dopey 
dope  plus  y) — Stupid,  as  if  under  the  influence  of  some  drug;  dull; 
heavy;  also  dopey." — Slang. — Century  Dictionary  &  Cyclopoedia,  New 
Volume  (XI)  p.  389  (The  Century  Company,  New  York,   1909.) 

"dope.  n.  II. — Any  preparation,  as  of  opium,  used  to  stupefy. — 
Slang  or  Cant,  dope — v.t.  (a)  to  give  stupefying  drugs  to. — Slang 
***2. — To  judge  or  guess  ;  to  predict  the  result  of.  as  by  the  aid  of 
dope,  dopey,  a. — Affected  by  dope;  esp.,  sluggish  or  dull  as  though 
under  the  influence  of  a  narcotic. — Slang."  Webster's  New  Interna- 
tional Dictionary,  (G.  &  C.  Merriam  Co.,  Springfield,  Mass.,  (1912) 
p.  662. 
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This  is  apparent  from  the  admissions  of  plaintiff's 
own  witnesses. 

GEORGE  S.  MORSE,  buyer  for  the  Economy  Drug 
Store,  New  Orleans : 

''You  ask  what  I  understand  by  the  word  'dope ;' 
I  understand  by  that  that  it  must  stimulate  them 
some,  that's  the  reason  they  ask  for  it  in  that  way. 
A  man  who  uses  'dope'  is  the  man  who  seeks  a  stim- 
ulant. Usually  it  is  applied  to  morphine  or  cocaine 
— any  opiates.  It  was  once  the  general  impression 
that  'Coca-Cola'  had  some  stimulating  drug  in  it, 
and  I  always  thought  it  myself  until  I  read  the  re- 
])ort  of  the  Government  that  it  did  not  contain  it. 
I  think  it  was  in  the  past  six  months,  if  I  remember 
right  that  I  read  it.  Yes,  sir,  it  is  the  general  im- 
pression of  our  customers  that  it  does  contain  a 
stimulant  of  the  kind  that  has  been  suggested, — 
cocaine,  or  morphine,  or  something  like  that."  Rec. 
646-7). 

T.  J.  HAZLIP,  of  Fort  Worth,  Texas,  a  retail  drug^- 
gist  since  1893 : 

"I  would  say  the  word  'dope'  was  originally  ap- 
plied to  narcotics, — cocaine,  morphine,  and  such 
things.*'''*!  don't  know  where  it  originated,  or 
whether  there  is  any  foundation  for  it,  but  we  all 
know  they  have  accused  'Coca-Cola'  of  being  doped, 
and  when  we  apply  'dope'  we  think  of  cocaine  and 
morphine, — opiates,  things  of  that  kind, — that  is 
my  idea  about  it.***Whenever  a  man  came  to  my 
fountain  and  said  'coke,'  I  inferred  that  he  meant 
'Coca-Cola,'  because  it  was  said, — I  don't  know 
whether  it  is  true, — that  it  has  cocaine  in  it.***The 
word  'coke'  has  a  rather  sinister  meaning  to  it,  like 
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'dope'.  People  use  it  as  'cocaine.'  They  call  for 
'coke'  at  my  fountain  even  yet.''"'^*!  remember  spe- 
cifically and  positively  going  over  to  Terrill  and 
sitting  down  at  a  soda  fountain  with  a  doctor  friend 
of  mine,  and  he  called  for  a  'coke,'  and  I  asked  him, 
'Are  you  taking  cocaine  ?'  and  he  laughed  and  says, 
'That  boy  know^s  what  I  want.'  "     (Rec.  1960-1). 

J.  M.   PENLAND,  a  wholesale  druggist  of  Waco, 
Texas,  formerly  a  retail  druggist: 

"I  have  considered  the  word  'dope'  with  reference 
to  drugs  and  narcotics,  and  in  that  respect  it  means 
morphine  or  cocaine,  usually,  or  gum  opium,  or 
any  thing  that  is  used  as  a  narcotic  by  friends.  To 
me  the  (word)  'coke'  has  a  similar  meaning,  because 
they  use  it  instead  of  'cocaine.'  I  have  heard  of 
'coke-fiends.'  The  term  'coke-fiend'  means  a  'coke- 
fiend'  in  the  sense  you  probably  mean — it  may  mean 
a  fiend  w'ho  drinks  'Coca-Cola.'  I  am  not  a  man 
who  drinks  a  good  deal  of  it,  but  to  me  it  would 
mean  using  cocaine."     (Rec,  1980-1). 

JOHN  W.  GRAHAM,  soda  dispenser.  Mobile,  Ala. : 
"In  my  experience  the  average  man  does  not  call 
for  'Coca-Cola';  he  calls  for  'coke,'  and  'dope,'  and 
'shot,' — those  three  words. ***What  I  think  a  'shot' 
means  is  when  a  doctor  shoots  some  morphine  or 
cocaine  or  something  in  your  arm, — that's  what  1 
always  thought  a  shot  was.**'^They  gave  me  the 
impression,  when  they  asked  for  'dope'  or  'a  shot,' 
that  they  were  asking  for  a  drink  that  was  the 
equivalent  of  'dope'  or  a  'shot,'  and  to  a  certain  ex- 
tent it  made  me  think  of  what  I  have  often  heard, 
that  'Coca-Cola'  has  cocaine  in  it.  I  can't  say  that 
that  is  the  impression  of  most  of  those  who  drink 
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'Coca-Cola;'  some  think  it,  some  not.  I  have  talked 
to  some,  and  they  believe  they  are  getting  a  little 
cocaine  in  their  drink  when  they  get  it."  (Rec.  557.) 

GUY  HENDERSON  UPCHURCH,  a  retail  drug- 
gist for  fifteen  years,  Mobile,  Ala. : 

''Usually  the  term  'dope'  means  a  thing  like  mor- 
phine, cocaine, — things  like  that.  Q77.  So  when 
a  man  calls  for  'dope,'  you  know  he  wants  'Coca- 
Cola'?  A.  At  the  soda  fountain,  yes,  sir.'^'^^Oh, 
yes,  I  have  heard  of  a  'dope-fiend,'  plenty  of  them, 
— 'coke- fiends,' — 'morphine- fiends,' — several  oth- 
ers. No,  sir,  'coke'  does  not  necessarily  mean  'co- 
caine;' it  is  applied  to  morphine,  cocaine,  or  any 
other  habit- forming  drug.  Yes,  sir,  when  a  man 
calls  for  a  'coke,'  I  know  he  ordinarily  means  mor- 
phine, or  cocaine,  or  some  other  habit- forming  drug, 
— that  is,  if  he  was  at  the  prescription  counter,  I 
w^ould  think  so;  but  if  he  is  at  the  soda  fountain  and 
calls  for  'dope'  or  'coke,'  I  would  think  he  wanted 
a  drink.  The  reason  why  I  would  think  he  wanted 
a  drink  is  because  he  came  to  a  place  to  get  a  drink 
and  we  don't  serve  cocaine  or  morphine  at  the  soda 
fountain.  The  two  names,  'dope'  and  'coke,'  are 
inseparably  connected  in  my  association  with  'Coca- 
Cola. ''^^'"If  I  was  at  the  prescription  case,  or  in  the 
drug  department,  I  would  think  they  meant  some 
habit-forming  drug,  such  as  cocaine  or  morphine. 
Yes,  sir,  I  think  that  as  a  result  of  long  experience 
as  a  druggist.  I  know  that  cocaine-fiends  call  for 
'cocaine'  or  'dope.'^'^^^^No,  I  do  not  claim  ignorance 
of  the  fact  that  for  many  years  it  was  generally  sup- 
])()sed  that  'Coca-Cola'  had  cocaine  in  it, — a  great 
deal  of  the  public  supposes  that  now,  so  far  as  that 
part  of  it  is  concerned.***!  frequently  have  the  ar- 
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gument  that  it  contains  such  things.***!  have  asked 
a  good  many  as  to  what  they  thought  it  contained, 
and  they  argued  with  me  that  they  thought  it  con- 
tained those  things."     (Rec,  529-31). 

DAVE  S.  BAUER,  a  retail  druggist  for  twenty-five 
years,  Mobile,  Ala. : 

"No,  sir,  when  the  words  'dope'  and  'coke'  were 
pronounced  to  me  originally  they  did  not  convey  any 
meaning  to  me — nothing  more  than  a  common  name 
used   for  anything  that  is  dopey,   or  contains  an 
opiate, — something  of  that  sort.     These  are  names 
that  are  used  under  all  circumstances.     They  are 
often  applied  to  medicine,  whether  it  contains  mor- 
phine or  not.***I  would  judge  the  word  'coke'  in 
general  use  to  be  applied  to  the  word  'dope,' — it  has 
always  struck  me  that  way.     Of  course,  it  depends 
entirely  just  how  the  statement  is  made, — users  of 
cocaine  have  been  designated  as  'coke-fiends,'  and 
sellers  of  'cocaine'  have  been  designated  as  'coke- 
sellers.'     Yes,  sir,  the  names  'coke'  and  'dope,'  as 
they  bore  themselves  in  on  my  mind  for  many  years, 
indicated  what  I  have  just  said, — a  medicine  or  a 
dope  of  some  kind, — if  it  had  in  it  the  element  of 
'dope,'  or  morphine,  or  any  drug  of  that  kind,  that 
is  what  it  meant.***Yes,  sir,  when  the  word  'coke' 
or  the  w^ord  'dope'  was  originally  used  with  me  in 
regard  to  'Coca-Cola'  it  signified  something  of  that 
kind.   I  have  heard  people  say  that  'Coca-Cola'  con- 
tains cocaine.***!  have  heard  a  good  many  people 
who  have  always  contended  that  it  had  cocaine  in  it, 
or  some  extract  of  cocaine.     That  was  the  general 
impression  for  years  and  years. ***The  name  'coke' 
implies  coca,  and  cocaine  is     derived     from     coca 
leaves."     (Rec.  538-40). 
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EDWIN  ROY  ALBRIGHT,  a  retail  druggist,  Mo- 
bile, Ala. : 

"I  don't  know  why  anybody  should  call  a  straight 
drink  that  had  no  drug  in  it  'dope.'***I  know  the 
general  impression  is  that  'Coca-Cola'  had  some- 
thing in  it  which  led  to  the  use  of  the  word  'dope'  as 
an  alternative  for  'Coca-Cola'."  (Rec.  549-550). 

GEORGE  L.  SEIBERT,  soda  dispenser,  Mobile,  Ala: 
"XQ-10.  You  have  lived  in  this  world  so  long  or 
short  a  time  that  you  don't  know  whether  'dope,' — 
A.  Yes,  sir,  a  fiend,  or  a  'dope-fiend' — the  stuff 
that  they  take,  something  on  that  order.  Yes,  sir, 
I  know  that  the  word  'dope'  as  a  general  thing  is  a 
word  signifying  the  use  of  a  drug,  or  something  like 
a  drug, — something  that  stimulates  you.*  '^^  *By 
'dope- fiend'  I  mean  that  different  people  take  'coke,' 
for  instance,  things  like  that, — cocaine  or  mor- 
phine. Anyone  taking  cocaine,  you  call  that  'dope,' 
and  it  means  a  drug  on  the  order  of  cocaine, — that's 
the  only  way  I  have  heard  of  it, — and  a  drink  some- 
thing on  the  order  of  ' Coca-Cola. ''^"^'^ Some  of  the 
rank  and  file  of  people  generally  believe  there  is 
cocaine  in  'Coca-Cola'."    (Rec.  553-4). 

ROBERT  W.   ELLIOTT,  soda  dispenser,   Mobile, 
Ala.: 

*'These  people  that  come  in  to  drink  'Coca-Cola' 
in  our  place  ask  for  it  under  different  names ;  they 
ask  for  it  under  'Coca-Cola, — I  have  heard  them  ask 
for  it  under  'dope,'  I  have  heard  them  ask  for  a 
'coke,' — I  have  heard  them  call  for  a  'shot-in-the- 
arm,'  meaning  'Coca-Cola,'  and  I  have  also  heard 
them  call  for  'morphine  cocktails,' — a  good  many 
nicknames,  all  meaning  'Coca-Cola,' — they  are  all 
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satisfied  when  we  give  them  'Coca-Cola/  we  never 
hear  any  complaint.***!  don't  know,  sir,  why  they 
should  call  it  'morphine  cocktail,' — it  is  just  a  nick- 
name some  people  have  given  it.  You  ask  why  they 
should  call  it  'shot-in-the-arnr  ;  that  is  just  another 
'dope/  you  know,  is  a  'shot-in-the-arm.'  'Dope,'  in 
that  sense,  I  suppose,  would  be  cocaine, — something 
of  that  kind, — or  morphine.***Yes,  sir,  these  cus- 
tomers of  ours  call  for  this  drink  in  the  language  of 
a  'dope-fiend.'***XQ-17.  And  you  know  this  lan- 
guage is  of  a  'dope-fiend,'  and  consequently  supply 
'Coca-Cola'  when  they  call  for  'dope'  ?  A.  Well, 
working  around  a  place  that  way,  we  are  supposed 
to  know^  w^hat  he  wants, — if  he  nicknames  it,  calls 
it  anything  else,  we  are  supposed  to  know  he  wants 
'Coca-Cola.'    (Rec.  563-4). 

I.  V.  WOOD,  retail  druggist.  Mobile,  Ala.  : 

"You  ask  what  is  the  meaning  of  the  word  'dope/ 
I  claim  'dope'  has  two  meanings ;  it  is  a  slang, — the 
'dope  on  horse  races,'  'the  dope  on  base  ball  game,' 
— and  different  things;  but  when  a  man  comes  to 
the  prescription  department,  I  would  think  he  want- 
ed a  narcotic  if  he  called  for  a  'dope.'  If  he  went  to 
a  soda  fountain,  I  would  naturally  think  he  wanted 
'Coca-Cola.'***  The  idea  originated,  I  suppose,  from 
the  conception  that  he  wanted  a  dope  of  some  sort, 
— that  is,  that  it  had  something  in  it  that  stimulated 
or  attracted  a  man  and  made  him  come  again." 
(Rec.  570-1). 

C.  G.  PETERS,  a  retail  druggist  for  twenty-eight 
years,  New  Orleans,  La. : 

"Yes,  sir,  I  am  a  retail  druggist,  and  the  word 
'dope'  to  a  druggist  has  a  meaning  to  it, —  not  ex- 
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actly  soda  drink,  though.  It  means  morphine,  co- 
caine, something  Uke  that, — anything  of  which  the 
drug  forms  a  part.  You  say  you  suppose  it's  true 
with  me,  as  was  the  general  impression  up  to  a  very 
recent  time,  that  'Coca-Cola'had  something  of  that 
kind  in  it;  well  as  a  druggist,  I  think  it  did  have 
something  in  it,  and  that  was  pretty  generally 
known,  too,  and  I  suppose  it  was  known  to  my  cus- 
tomers."    (Rec.  654-5). 

CECIL  V.  ROGERS,  a  retail  druggist  for  twenty^ 
four  years,  Dallas,  Texas : 

''I  have  had  lots  of  people  come  into  my  store, 
ladies  and  men,  and  take  a  'Coca-Cola'  and  claim 
that  it  was  always  relieving  fatigue  and  tired  feel- 
ing.***I  don't  know  whether  it  was  the  general  im- 
pression or  not,  but  I  have  heard  it  said  that  they 
thought  it  contained  traces  of  cocaine.  If  I  get  the 
use  of  cocaine  right,  it  has  an  exhilarating  effect, — 
it  does  exhilarate  your  nerves.*'''* You  ask  if  'dope' 
has  not  a  rather  sinister  meaning,  to  the  average 
man;  well,  I  have  heard  the  word  'dope'applied  to 
numerous  things,  where  they  would  say,  'you  can 
get  the  proper  dope  on  it,'  or  'how  it  was  doped  out 
to  me,'  and  'dope'  is  applied  to  drugs  of  different 
kinds  where  they  are  narcotic,  or  exhilarant,  or 
whatnot."     (Rec.  739-40). 

JACOB  SCHRODT,  a  retail  druggist  for  twenty-one 
years,  Dallas,  Texas: 

"You  ask  if  the  word  'dope'  is  not  a  comparative- 
ly new  word  in  regard  to  'Coca-Cola;'  well,  I  can't 
say  that  it  is  with  me.  At  least  five  or  six  or  seven 
years  ago  people  called  it  'dope'  because  some  of 
them  had  an  idea  that  'Coca-Cola'  contained  stuff 
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that  would  make  them  dopey,  and  even  to  this  day 
some  of  them  think  so, — nevertheless,  it  has  been 
proven  that  it  doesn't.***When  I  say  'dope'  in  the 
vernacular  of  the  druggist,  I  mean  anything  that 
will  produce  a  habit;  for  instance,  whiskey  might  be 
a  'dope,'  coffee  might  be  a  'dope,'  because  it's  a  hab- 
it-forming drink,  and  for  that  reason  when  they 
say  'dope'  they  might  mean  something  else, — any- 
thing that's  dopey,  we  understand  it  to  be,  either 
substituted  or  added  to.***'Dope'  not  only  means 
things  of  that  knid,  but  things  that  have  a  tendency 
to  'dope'  you,or  to  stupefy  you,  or  to  exhilarate  you, 
or  anything  else  that  is  injurious,  such  as  cocaine, — 
'give  me  a  shot  of  cocaine,' — they  might  mean  that 
if  they  thought  I  was  selling  that,  so  I  want  myself 
right.  Yes,  sir,  'shot-in-the-arm'  is  based  on  either 
cocaine  or  morphine,  same  proposition, — that's  a 
frequent  expression. ***Yes,  sir,  they  use  that  name 
interchangeable  with  cocaine.***!  don't  advertise 
that  I  sell  any  'dope,' — that  is,  in  the  way  of  mor- 
phine or  cocaine."     (Rec.  742-5). 

S.  Y.  ALTHOFF,  a  retail  druggist  for  thirteen  years, 
Dallas,  Texas: 

"Yes,  sir,  I  am  a  druggist,  and  of  course  I  know 
what  'dope'  means  as  a  druggist.  'Dope'  would 
mean  a  pharmaceutical  drug,  a  habit- forming  drug, 
such  as  morphine,  cocaine,  heroin.  'Shot'  is  used, — 
supposed  to  be  a  shot  of  cocaine  or  morphine  in  the 
arm.  Yes,  sir,  I  have  heard  these  people  call  'Coca- 
Cola'  'a  shot'  for  short."     (Rec.  762). 

F.  L.  SKILLEN,  a  retail  druggist,  Dallas,  Texas : 
"I  hardly  ever  speak  of  'Coca-Cola'  unless  some- 
bodv  asks  me  do  I  think  'Coca-Cola'  hurts  them,  or 
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something  of  that  kind.  I  have  had  such  inquiries, 
yes.  I  have  had  them  to  ask  me  if  there  was  co- 
caine or  'dope'  in  it,  as  they  call  it.'''**!  went  to  Dr. 
Smart's  office  and  was  examined  for  the  Coca-Cola 
Company  as  an  habitual  user  of  'Coca-Cola.'*** I 
was  examined  at  the  request  of  the  Coca-Cola  Com- 
pany to  see  what  effect  it  had  on  me.  I  don't  know 
why  they  should  have  done  that.  My  conclusion 
was  that  it  was  because  they  wanted  evidence  to  re- 
but the  belief  that  'Coca-Cola'  was  harmful  to  you. 
*** After  that  examination  somebody  asked  me 
where  I  had  been,  and  I  told  them,  and  we  naturally 
entered  into  a  discussion,  whether  it  was  harmful  or 
not.***The  discussion  turned  principally  on  the  con- 
tents of  'Coca-Cola.'  He  asked  me  if  I  thought 
there  was  cocaine  in  the  drink."  (Rec.  796-7). 

D.  R.  KEYSER,  a  retail  druggist  for  nine  years,  Dal- 
las, Texas: 

"We  sell  a  great  deal  of  'Coca-Cola.'***I  haven't 
any  idea  why  they  should  call  it  'dope,'  or  'shot,' — ■ 
in-the-arm,'  unless  it  is  on  account  of  the  stimulat- 
ing effect, — that's  the  only  reason  I  have  why  they 
should  call  it  that."    (Rec.  810). 

EDWARD  T.  LANGAN,  a  lunch-room  proprietor, 
but  who  was  formerly  a  soda  dispenser,  Chicago,  111. : 

''  'Dope'  means  a  drug,  and  when  we  speak  of 
'dope,'  or  a  'dope-fiend,'  that  means  a  drug  fiend,  so 
that,  if  they  come  in  and  ask  for  'dope,'  I  wouldn't 
know  what  to  give  them  unless  they  explained  what 
they  wanted. ***In  addition  to  'coke'  and  'dope'  I 
have  heard  customers  using  such  expressions  as 
'shot-in-the-arm,'  'eye-opener,' — and  Oh,  various 
names.***Yes,  I  do  know  that  cocaine,  or  morphine, 


267 


is  taken  that  way,  by  an  injection  in  the  arm.  That 
form  of  expression  is  equivalent  to  asking  for  some 
drug,  and  the  same  way  with  'dope.'  When  they 
come  in  there  and  say,  'Give  me  a  ''dope,"  '  that  is 
practically  asking  for  a  drug,  a  drug  drink.***I 
have  had  peoj^le  to  ask  me  if  I  thought  there  was 
cocaine  in  it."     (Rec.  898). 

PHILIP  JANSEN,  an  "investigator"  employed  by 
Messrs  Reed  &  Rogers,  attorneys  for  Plaintiff,  to  make 
certain  "investigations"  in  Chicago: 

''Yes,  sir,  in  one  of  the  places  where  I  went  on  my 
rounds  I  asked  the  proprietor,  or  the  man  there,  for 
a  'coke,'  and  he  asked  me  if  I  would  have  it  in  a 
glass  or  in  the  arm.***These  people  I  went  to  see 
w^ere  people  who  dealt  in  'Coca-Cola.'**"^ I  remember 
one  dealer  who  said  that  his  custpmers  used  to  think 
that  it  had  cocaine  in  it.  At  times  they  ask  for  it 
as  'cocaine'  and  'morphine.'  "     (Rec.  965). 

F.  M.  GREEN,  a  retail  druggist  for  twenty-two  years, 
Atlanta : 

"  'Dope'  means  the  influence  of  some  drug  to 
deaden  the  senses,  or  something  of  that  sort.  Yes, 
sir,  a  'dope-fiend'  is  frequently  used  with  reference 
to  a  cocaine-fiend, — that,  and  morphine  as  well." 
(Rec.  455). 

DR.  J.  D.  T.  LAWRENCE,  a  retail  druggist  for  ten 
years,  Atlanta: 

"  'Dope'  ordinarily  would  mean  some  sort  of  nar- 
cotic, sort  of  like  cocaine, — something  on  that  order, 
— that  would  be  the  real  impression  it  would  give 
you  you  know.*** Well,  I  say,  me  being  a  druggist, 
the  idea  associated  in  my  mind  by  the  word  'dope' 
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would  be  a  habit-forming  thing,  and  it's  Hke  a  man 
who  would  take  morphine,  they  would  call  it  'dope,' 
— that's  the  idea,  a  'dope-fiend. '**'''Yes,  sir,  I  think 
they  have  gotten  to  look  at  it  as  a  slang  term  or 
nickname  for  'Coca-Cola,'  because  at  first  they 
might  have  had  the  impression  that  it  was  a  'dope' 
drink.*"*"*!  have  run  across  people  who  thought 
'Coca-Cola'  had  cocaine  in  it."    (Rec.  472). 

DAVID  G.  WISE,  a  retail  druggist,  Atlanta: 

"Yes,  sir,  I  kow  why  the  name  'dope'  is  used, — I 
surmise,  I  don't  know,  but  I  presume  it  was  given 
it  because  of  the  medicinal  effect,  or  the  talk  way 
back  when  it  was  first  manufactured, — some  medic- 
inal effect  in  it.***I  don't  know  whether  or  not  that 
was  due  to  the  impression,  at  some  time  or  other, 
that  it  had  cocaine  in  it.  I  never  heard  that  spoken 
of  so  much  as  caffeine.  The  laity, — I  doubt  if  they 
know  the  difference  in  effect  of  cocaine  and  caf- 
feine. In  these  days,  though,  they  have  learned  a 
good  deal  about  cocaine,  but  in  those  days  I  doubt 
if  they  knew  very  much  about  it,  so  I  wouldn't  say 
if  it  was  one  thing  or  the  other."     (Rec.  475). 

SAMUEL  C.  DOBBS,  vice-president  and  sales-man- 
ager of  the  Coca-Cola  Company : 

"Young  men  go  in  and  call  for  'dope'  and  'coke.' 
My  recollection  is  that  it  has  been  some  ten  years 
that  I  have  heard  these  names  used.  The  first  time 
I  heard  it  was  here  (in  Atlanta)  in  1901.  The  'Coca- 
Cola'  was  getting  up  quite  a  little  sale  at  that  time, 
and  a  Dr.  Scott, — an  old  gentleman  with  nothing 
much  to  do, —  noticed  the  demand  for  'Coca-Cola' 
at  Venable's  soda  fountain,  and,  from  the  fact  that 
it  had  extract  of  coca  leaves  in  it,  apparently  came 
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to  the  conclusion  that  it  had  cocaine  in  it,  and  he 
wrote  an  article  to  the  'Constitution'  condemning 
its  use  and  made  the  statement  that  it  had  cocaine 
in  it,  and  from  that  arose,  we  assume,  to  the  best  of 
our  knowledge,  they  got  to  calling  it,  as  a  joke  'coke.' 
Well,  that  was  the  first  starting  of  it, — I  have  even 
heard  of  a  boy  going  to  a  soda  fountain  and  say, 
'Give  me  a  shot-in-the-arm,'  and  I  corrected  the  boy 
— over  on  Alabama  and  Broad  Street.  He  called 
for  a  'shot-in-the-arm'  and  the  man  served  him 
'Coca-Cola.'"     (Rec.  320-1). 

This  is  confirmed  by  defendant's  witnesses.     One  or 
two  illustrations  will  suffice. 

A.  W.  STANLEY,  proprietor  of  a  hotel  and  bar, 
Chattanooga,  Tenn. : 

"If  they  ask  me  to  give  them  a  shot  of  cocaine, 
'Coca-Cola'  is,  I  suppose,  what  they  want.  A  great 
many  people  think  'Coca-Cola'  has  cocaine  in  it,  you 
know."     (Rec.  1005). 

MAX  BLOOMSTEIN,  a  retail  druggist  for  thirty 
years,  Nashville,  Tenn. : 

"I  cannot  say  just  exactly  where  the  slang  'coke' 
and  'dope'  originated.  I  suppose  it  originated  be- 
cause it  had  the  same  effect.  I  have  heard  the  word 
'dope'  as  applied  to  cocaine,  to  morphine,  and  her- 
oin, before  I  ever  heard  it  applied  to  a  drink,  quite 
a  number  of  years  ago.***' Dope'  seems  to  me  to  be 
something  that  stimulates,  or  makes  you  feel  a  little 
better,  or  a  little  different  from  what  you  ordinarily 
did.  It  was  originally  applied  to  morphine  and  co- 
caine because  it  temporarily  rejuvenated  a  man,  and 
I  think  it  was  applied  to  'Coca-Cola'  just  after  hav- 
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ing  been  applied  to  the  cocaine  and  morphine  drugs, 
that  is  my  idea."     (Rec.  1146). 

To  appreciate  the  extent  of  the  ahnost  universal  use 
of  these  various  slang  expressions  in  connection  with 
plaintiff's  product,  and,  therefore,  the  extent  to  which 
such  use  indicates  the  deception  of  the  public  as  to  the 
ingredients  of  plaintiff's  product,  it  is  only  necessary  to 
glance  at  the  testimony  of  a  few  of  plaintiff's  witnesses. 

D.  R.  KEYSER,  manager  of  the  Stovall  Drug  Store, 
Dallas,  Texas: 

''I  have  never  dispensed  anything  but  'Coca-Cola' 
in  the  drug  store  I  have  been  working  at.***I  have 
observed  the  different  names  under  which  custom- 
ers call  for  it ;  they  call  for  it  under  the  name  'coke,' 
'dope,"  and  'shot-in-the-arm.'"^**!  said  that  prac- 
tically all  of  my  customers  call  for  it  as  'coke'  and 
'dope.'*'''*Yes,  the  name  'Coca-Cola'  is  dying  out  in 
the  trade,  being  abandoned."     (Rec.  809-10). 

W.  H.  RAMSEY,  a  retail  druggist  of  Dennison, 
Texas : 

"Yes,  sir,  out  at  Dennison  the  name  'Coca-Cola'  is 
passing  and  going  away, — people  talk  about  'coke' 
and  'dope.'  I  hardly  ever  hear  the  name  'Coca- 
Cola' any  more."     (Rec.  821). 

J.  R.  SMITH,  a  confectioner  at  Pilot  Point,  Texas: 
"At  Pilot  Point  we  are  carrying  on  a  soft  drink 
business.  We  sell  milk  shakes,  'Coca-Cola,' — ■ 
signs  in  the  house  say,  'Coca-Cola  Bottling  Works, 
— Call  for  it  by  the  right  name'  but  nearly  everyone 
says  'Give  me  a  coke.'  "***You  ask  if  anyone  calls 
for  'Coca-Cola'  any  more;  oh,  once  in  a  while  a  man 
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comes  in  and  says  'give  me  a  bottle  of  Coca-Cola.' 
^!c**Once  in  a  while  a  man  calls  for  a  bottle  of  'Coca- 
Cola.' — At  Tioga  I  have  had  them  say  'give  me  a 
shot-in-the-arm', — they  mean  'Coca-Cola,'  though, 
of  course."     (Rec.  825). 

PETER  CAMARINOS,  a  Greek  confectioner  at  Mc- 
Kinney,  Texas: 

"Yes,  sir,  I  do  a  large  'Coca-Cola  business.  You 
ask  how  much  is  called  for  under  the  name  'Coca- 
Cola.'  Well  they  call  it  'Coca-Cola,'  and  they  call 
it  'coke,'  and  'dope,'  and  'hop,'  and  'shot-in-the- 
arm.'  Pretty  nearly  everyone  calls  for  it  under 
these  names,  so  that  the  name  'Coca-C(\;a'  is  not 
often  used."    (Rec.  828). 

GEORGE  C.  KERSHAW,  a  retail  druggist,  Dallas, 
Texas : 

"You  say  that,  from  what  I  say,  nobody  ever  ever 
calls  for  'Coca-Cola'  any  more, — that  they  call  for 
'coke'  and  'dope ;'  well,  not  altogether.  Some  peo- 
ple call  for  'Coca-Cola,'  some  express  it  as  'coke,' 
and  still  others  use  a  worse  and  more  slangy  ex- 
pression,— they  say  'shot-in-the-arm' — 'Give  me  a 
shot-in-the-arm,' — all  meaning  'Coca-Cola,'  or  so 
taken  by  me  and  the  soda  fountains.  No,  the  name 
'Coca-Cola'  is  not  dying  out, — I  guess  about  half 
the  people  still  say  'Coca-Cola.'  As  I  say,  about  half 
of  the  people  call  for  'Coca-Cola'  and  about  half 
call  for  'coke'  and  'dope'  and  slang  expressions 
meaning  'Coca-Cola. '***Yes,  sir,  we  have  a  lot  of 
literature  in  our  place  begging  the  public  not  to  use 
nicknames, — to  ask  for  'Coca-Cola'  under  its  own 
name.***Notwithstanding  all  that,  it  seems     that 
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people  are  increasing  in  number  that  call  it  by  nick- 
names."    (Rec.  811-813). 

A.  M.  TIMMS,  a  soda  dispenser,  Dallas,  Texas : 

''They  only  call  it  'Coca-Cola'  when  they  have  a 
fit  of  absent-mindedness.  They  usually  ask  for  it 
as  'coke'  or  'dope.''^**They  ask  for  'coke,'  'needle/ 
and  all  like  that."     (Rec.  753). 

E.  EWER,  a  retail  druggist  ruggist  of  Dallas,  Texas: 

"No,  I  would  not  say  that  a  large  part  of  my  trade 
calls  for  'Coca-Cola'  by  its  own  name.  I  would  say 
that  a  majority  of  them  call  for  'coke' — more  call 
for  'coke'  than  for  'Coca-Cola."     (Rec.  808). 

THOMAS  LESLIE  BOSWELL,  one  of  plaintiff's 
numerous  detectives  who  helped  to  work  up  this  case : 
"In  my  rounds  I  ran  across  a  good  many  nick- 
names for  'Coca-Cola,'  such  as  'dope,'  and  'coke,' 
'give  me  a  shot,'  'give  me  a  shot-in-the-arm,'  'give 
me  a  pill,'  'a  dose  of  lead,'  'a  little  cocaine,'  'coffiin 
varnish,'  'embalming  fluid,'  etc."     (Rec.  438). 

J.  B.  PRENDERGAST,  a  retail  druggist  of  Atlanta: 
"Some  of  the  nicknames  I  have  heard  'Coca-Cola' 
called  by  are  'Candler's  dope,'  and  'Candler's  cock- 
tail,' 'a  shot,'  'morning's  morning,'  'eye-opener,'  etc. 
In  all  these  instances  we  served  'Coca-Cola.'  (Rec. 
497). 

A.  P.  BLATSIOS,  a  soda  dispenser,  Atlanta: 

"Yes,  at  my  soda  fountain  I  have  'Coca-Cola' 
called  for  by  other  names  than  'Coca-Cola,'  such 
as  'dope,'  and  Candler's  booze,'  or  'Candler  high- 
ball,' and  all  such  stuff  as  that."     (Rec.  513). 
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GEORGE  MOORE,  a  retail  confectioner  and  "Coca- 
Cola"  jobber,  Atlanta: 

"Sometimes  one  person  calls  at  my  place  for  'caf- 
feine/ and  one  or  two  persons  'Candler's  high-ball,' 
and  about  seventy-five  or  eighty  per  cent  call  for 
'dope.'  It  got  so  in  the  last  couple  of  years  pretty 
nearly  eighty  to  ninety  per  cent,  called  for  'dope' 
instead  of  'Coca-Cola' — you  might  say  ninety  per 
cent."     (Rec.  488). 

T.  C.  MARSHALL,  a  retail  druggist,  Atlanta: 

"The  other  names  that  are  used  at  the  fountain, 
that  I  am  acquainted  with,  in  calling  for  'Coca-Cola,' 
are  'Coca-Cola,'  -  'dope,'  'coke,'  and  'shot-in-the 
arm."     (Rec  494). 

PIERRE  AUGUST  CAPDAU,  a  retail  druggist  of 
New  Orleans,  who  has  been  in  the  business  for  thirty 
years : 

"When  people  order  'Coca-Cola'  at  my  fountain 
***some  will  say  'give  me  a  coke,'  and  some  others 
will  say  'give  me  a  dope,'  and  still  others  will  say 
'give  me  some  drug,' — they  all  use  a  humeorous  ex- 
pression, or  a  slang  expression,  and  it  always  indi- 
cates the  one  thing,  and  that  is  'Coca-Cola.'  (Rec. 
665). 

FRED  SCHWARTZENBURG,  manager  of  Katz  & 
Besthoff's  soda  fountain.  New  Orleans: 

"Oh,  yes,  they  use  the  names  'coke'  and  'dope,' 
and  anything  they  think  you  will  recognize  they 
mean  'Coca-Cola.'  "     (Rec.  681). 

R.  W.  BROWN,  a  soda  fountain  proprietor.  New 
Orleans : 
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'Yes,  sir,  I  have  heard  the  names  'coke'  and 
'dope'  used  at  our  fountain. ***They  hardly  ever  call 
for  'Coca-Cola, — they  say  'dope,'  or  'coke,'  some- 
thing like  that."     (Rec  682). 

J.  W.  ARRANT,  soda  dispenser,  Dallas,  Texas : 

"Yes,  sir,  I  am  familiar  with  the  names  which 
customers  apply  to  'Coca-Cola'  in  asking  for  it. 
They  call  for  it  under  the  names  of  'coke,'  'dope,' 
'shot' — mostly  ask  for  'coke'  when  they  come  up  to 
the  fountain."     (Rec.  748). 

JAMES  F.  ROGERS,  retail  druggist,  Dallas  Texas:' 
"My  observation  has  been  during  the  fifteen 
years  I  have  been  in  the  business,  that  'Coca-Cola' 
is  called  for  under  the  names  'coke,'  'dope,'  and  'shot' 
— 'coke,'  however,  is  the  most  frequently  called  for; 
it  is  called  for  by  fifty  per  cent,  of  our  customers 
now.*** Yes,  sir,  I  feel  that,  as  a  druggist,  I  can 
tell  pretty  well  a  'dope-fiend' — one  addicted  to  the 
use  of  opium,  morphine,  or  some  other  of  its  bases, 
— when  they  come  into  my  store."     (Rec.  754). 

DEXTER  H.  HARDIN,  a  drug  clerk  and  soda  dis-' 
penser,  Dallas,  Texas: 

"Our  customers  call  for  'Coca-Cola'  under  the 
names  'Coca-Cola,'  'dope,'  'coke,'  'shot,'  "  (Rec, 
759). 

O.  M.  BROWN,  drug  clerk  and  soda  dispenser,  Dallas, 
Texas : 

"In  dispensing  'Coca-Cola'  it  has  been  called  for 
during  the  period  I  have  been  selling  it,  by  those 
who  use  it,  under  the  names  'coke,'  and  'dope,'  'shot- 
in-the  arm,'  and  'Coca-Cola.'  "     (Rec.  764). 
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E.  B.  THOMAS,  confectioner,  Dallas,  Texas: 

''I  have  handled  and  dispensed  'Coca-Cola'  over 
the  fountain  about  eight  years.  During  this  period 
my  customers  had  been  calling  at  the  fountain  for 
'Coca-Cola'  under  at  least  somewhere  in  the  neigh- 
borhood of  a  dozen  names,  I  should  judge.  They 
called  for  'dope,'  and  called  for  'coke,'  and  they  call- 
ed for  'dry-town  eye-opener,'  and  they  called  for  a 
'shot,' — things  like  that."     (Rec.  766). 

B.  W.  FULLER,  soda  dispenser,  Dallas,  Texas: 

"My  customers  buying  'Coca-Cola'  call  for  it  as 
'coke,'  'Coca-Cola,'  'dope,'  and  'shot.'  "  (Rec.  833). 

EDWARD  T.  LANGAN :  now  a  lunch  room  proprie- 
tor, but  formerly  a  drug  clerk,  Chicago : 

"When  people  order  'Coca-Cola'  they  use  vari- 
ous names  to  indicate  their  desires. '^'''*They  ask  for, 
oh,  lots  of  things,  like  'dope,'  'shot-in-the-arm,'  and 
'coke.'^^^^In  addition  to  'coke'  and  'dope,'  I  have 
heard  customers  using  such  expressions  as  'shot-in- 
the-arm,'  'eye-opener,'  and,  oh,  various  names;  I 
could  not  remember  them  all."    (Rec,  894-5  ;  898). 

PHILIP  JANSEN,  employed  by  Messrs  Reed  &  Rog- 
ers, attorneys  for  plaintiff,  to  make  the  rounds  of  the 
drug  stores  in  Chicago  and  ascertain  the  different  names 
used,  gives  a  good  idea  of  the  situation  around  Chicago 
in  the  following  summary : 

At  122  Madison  St.,  the  clerk  said  "about  half  of  their 
customers  ask  for  'coke'  when  they  want  'Coca-Cola.'  " 
(Rec.  937). 
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At  A.  Arend  Drug  Co.,  182  Madison  St.,  ''in  speaking 
of  the  way  people  order  'Coca-Cola'  the  boy  said,  'some 
ask  for  'dope,'  'shot-in-the-arm,'  'poison,'  'morphine,' 
I  asked  if  it  was  called  'coke,'  and  he  said  'yes,  some  ask 
for  it  under  that  name,  but  more  often  as  'dope,'  etc." 
(Rec.  938). 

At  228  Madison  St.,  the  Greek  "was  not  as  familiar 
with  the  word  'coke'  as  he  was  with  'sniff,'  'shot-in-the- 
arm,'  and  others."     (Rec.  939). 

t 
At  John  S.  Stiles'  store,  1401  Madison  St.,  he  said  he 

"didn't  think  more  than  two  or  three  people  had  said 

'coke'  in  ordering  'Coca-Cola.'     He  said  many  people 

asked  for  'Coca-Cola'  as  'morphine'  and  names  like  that." 

(Rec.  943). 

At  W.  II.  Armbrecht's  store,  1065  Madison  St.,  "he 
said  most  people  called  'Coca-Cola'  'coke,'  or  'dope,'  but 
he  thought  'dope'  a  more  common  expression  than 
'coke.'"     (Rec.  945).  ^ 

i 

At  Buck  &  Rayner's  store,  corner  State  and  Madison 
Sts.,  "I  told  him  I  had  a  bet  with  a  man  concerning  the 
way  people  ordered  'Coca-Cola.'  I  asked  him  if  many 
people  asked  for  'Coca-Cola'  under  the  name  of  'coke,' 
and  he  said,  'yes,  a  great  many.'  I  said  that  the  bet  was 
that  fifty  per  cent,  of  the  people  asked  for  'coke'  instead 
of  'Coca-Cola,'  and  he  said  probably  more  than  fifty  per 
cent,  used  the  word  'coke.'  He  said  that  in  his  home 
town  no  one  said  anything  but  'give  me  a  coke'  when 
they  wanted  'Coca-Cola.'     He  added  that  a  great  many 
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called  for  'a  shot,'  or  'dope,'  when  they  wanted  'Coca- 
Cola,'  and  later  qualified  his  statement  concerning  the 
number  of  people  who  said  'coke'  by  saying  that  over 
fifty  per  cent,  of  the  customers  called  for  'Coca-Cola  un- 
der the  name  of  'dope,'  or  'a  shot,'  or  'coke.'  "  (Rec.  947) 

At  Davidson's  Chocolate  Candy  Store,  "I  asked  if 
many  people  said  'coke'  in  ordering  'Coca-Cola,  'and  he 
said  'oh,  yes,  lots  of  them,  and  many  others  say  'shot-in- 
the-wrist,'  or  'dope.'  He  did  not  say  how^  many  asked 
for  'coke,,  but  said  that  many  people  came  in  from  the 
theatre  next  door  and  say,  'give  me  a  little  coke.'  "  (Rec. 
950). 

At  the  M.  C.  Smucker  Drug  Store,  2259  Madison  St., 
*'I  asked  about  the  way  people  ordered  'Coca-Cola'  and 
he  said  most  all  of  their  customers  call  for  'slow  dope.' 
'Very  few  call  it  coke'  he  said.  I  said  I  thought  some  of 
the  nicknames,  such  as  'coke'  and  'dope'  may  be  harmful 
to  the  business,  and  he  said  'No,'  he  did  not  think  so.  He 
spoke  of  what  'Coca-Cola'  is,  and  said  it  is  merely  an 
extract."     (Rec.  961). 

At  Richards'  Drug  Store,  Cottage  Grove  Ave.,  "I  ask- 
ed if  many  people  asked  for  'coke,'  and  he  said,  'Yes, 
twice  as  many  ask  for  that  as  anything  else.'  "  (Rec. 
952). 

At  3300  Cottage  Grove  Ave.,  "when  asked  if  he  found 
that  many  people  asked  for  'coke'  in  ordering  'Coca- 
Cola,'  he  said,  'Oh,  a  few.'  He  added  that  quite  a  few 
asked  for  'dope,'  but  he  didn't  think  very  many  said 
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'coke.'  He  said  some  people  used  to  think  'Coca-Cola' 
had  cocaine  in  it.***He  said,  also,  that  there  was  nothing 
like  that  in  it,  for,  if  there  was,  he  would  be  a  'dope- 
fiend,'  as  he  drank  lots  of  it."     (Rec.  954). 

At  2906  Cottage  Grove  Avenue,  "I  asked  if  people 
said  'coke'  in  ordering  'Coca-Cola,'  and  he  said  'Yes.'  I 
asked  if  very  many  said  'coke,'  and  he  said,  'Oh,  quite  a 
few,  but  in  the  South  everyone  says  'coke.'  He  said  he 
didn't  think  he  ever  heard  anyone  say  'Coca-Cola'  in  the 
South.  He  then  spoke  of  the  lawsuit  about  'Coca-Cola'  i 
containing  cocaine."     (Rec.  955). 

I 

At  Walgreen  &  Thornton's,  4137  Cottage  Grove  Ave.,  | 
"I  asked  for  some  'coke.'  The  boy  smiled  and  said, 
'Shot-in-the-arm  ?'***!  told  him  that  a  fellow  wanted  to 
bet  me  that  fifty  per  cent,  of  the  people  said  'coke,'  and 
he  said,  'Oh,  not  that  many,  you  ought  to  take  that  bet.' 
He  said,  'Fellows  unknown  to  me  come  in  and  ask  for 
'Coca-Cola,  saying  'give  me  a  shot-in-the-arm.'  He  said 
that  more  people  say  'dope'  and  'shot-in-the-arm'  than 
'coke.'"    (Rec.  956). 

At  2839  Cottage  Grove  Ave.,. "I  asked  if  many  peo- 
ple called  'Coca-Cola'  'coke,'  and  he  said,  'Yes,  indeed.' 
He  said  about  three-fourths  of  the  people  say  'coke.' 
(Rec.  956).  i 

At  4256  Cottage  Grove  Ave.,  "he  said,  'Oh,  yes,  about 
all  of  them  say  'coke'  "     (Rec.  957. 

At  4458  Cottage  Grove  Ave.,  "I  asked  for  a  little 
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'coke.'     The  clerk  said,  'Will  you  have  it  in  a  glass  or 
in  the  arm?"     (Rec.  958). 

At  the  corner  of  Cottage  Grove  Ave.,  and  47th  St.,  ''I 
asked  if  they  called  that  'coke'  very  much  around  here. 
He  said,  'Yes,  that's  about  all  they  call  it  now.'  "  (Rec. 
959). 

At  the  southeast  corner  of  Cottage  Grove  Ave.  and 
43rd  St.,  "I  asked  if  people  call  it  'coke'  when  they  order 
it,  and  he  said,  'Oh,  yes,  and  we  get  calls  for  a  'shot-in- 
the-arm  from  a  lot  of  them.'  "     (Rec.  959). 

At  151  North  Clark  St.,  "I  asked  if  people  around  here 
:all  'Coca-Cola'  'coke.'  He  said,  'Oh,  yes,  they  do  every- 
where.' He  said  they  say  'coke'  more  in  the  South  than 
they  do  here."     (Rec.  959). 

At  637  N.  Clark  St.,  "I  asked  if  many  people  call  it 
'coke'  and  he  said,  'Yes,  lots  of  them.'  He  added, 
'That  is  all  they  go  by,  "coke."  '  "     (Rec,  961) 

At  1310  N.  Clark  St.,  "I  said,  I  suppose  a  lot  of  people 
:all  that  'coke.'  He  said,  'Yes,  "coke"  and  "dope."  '  He 
added,  'South  of  Kentucky  they  call  it  "dope."  '  "  (Rec, 
562) 

At  1405  N.  Clark  St.,  "I  asked  if  many  people  call  it 
'coke.'  He  said,  they  say  "shot-in-the-arm"  around  here.' 
He  added  that  in  the  south  they  all  say,  'Give  me  a  glass 
of  dope"  '  "     (Rec,  962) 

At  65  Monroe  St.,  "I  asked  one  of  the  clerks,  a  big 
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good-looking  Irishman,  if  many  people  call  'Coca-Cola' 
'coke.'  He  said,  'Yes,  a  great  many.'  I  told  him  that 
a  man  bet  me  that  fifty  per  cent,  of  the  people  say  'coke.' 
He  said,  'Yes,  easily  that  many.'  He  added  that  nine 
out  of  ten  say  'coke,'  or  used  to."     (Rec,  964) 

In  summing  up,  the  witness  said: 

"In  many  places  the  expression  'give  me  a  shot- 
in-the-arm,'  or  'give  me  a  shot-in-the-wrist,'  or  'give 
me  a  shot,'  seems  to  be  very  prevalent  around  Chi- 
cago. *'^*  At  times  they  ask  for  it  as  'cocaine'  and 
'morphine.'"     (Rec,  965) 

LUKE  POGUE,  proprietor  of  a  soft  drink  stand, 
Chattanooga,  Tenn.,   (defendants'  witness) : 

"Customers  ask  for  a  'dope,'  or  a  'shot,'  or  a 
'sniff,'  or  different  things."     (Rec,  1060). 

It  was  to  this  widespread  delusion  of  the  public  as  to 
the  essential  ingredients  of  plaintiff's  so-called  "Coca- 
Cola"  that  plaintiff  referred  in  "The  Truth  About  Coca- 
Cola,"  when  it  said: 

"Ignorance  of  the  true  properties  of  'Coca-Cola' 
has  caused  some  people  to  deny  themselves  a  bev- 
erage that  they  like,  and  that  is  not  only  whole- 
some by  physically  beneficial.  ***  You  have  heard 
people  argue  that  'Coca-Cola'  must  contain  mor- 
phine, whiskey,  or  some  other  injurious  drug,  be- 
cause it  relieves  headache.  Well,  there  are  more 
ways  of  relieving  tired,  weary  nerves  than  by  be- 
numbing them  with  cocaine,  morphine,  bromide, 
whiskey,  or  coal-tar  remedies.  Tea,  coffee  and 
'Coca-Cola'  relieve  headache  by  refreshing  the 
nerves  and  not  by  deadening  them.  ''■'**     There  is 
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no  necessity  to  argue,  guess  or  conjecture  what 
'Coca-Cola'  contains,  or  does  not  contain.  It  has 
been  analyzed  by  chemists  of  the  national,  city  and 
State  Governments,  as  well  as  by  the  professors 
of  chemistry  in  the  leading  universities,  colleges 
and  polytechnic  schools.  They  all  find  that  it  does 
not  contain  cocaine,  whiskey,  morphine,  opium,  bro- 
mide, or  any  narcotic  drug." 

And  it  was  because  of  the  popular  impression  that 
plaintiff's  product  is  still  "made  from  the  drugs  coca 
and  cola,"  and  must,  therefore,  still  ''contain  the  danger- 
ous substance  cocaine,"  and  must  still  be  a  habit- forming 
drink,  just  as  it  was  originally,  that  plaintiff  felt  called 
upon  to  emit  the  following  panygeric  on  "Habit"  in 
"The  Truth  About  Coca-Cola" : 

"Habit. — Good  habits  are  more  easily  acquired 
than  bad  ones.  Nature  herself  leads  us  into  good 
habits,  like  the  bread  and  butter  habit,  the  water 
habit,  the  sleeping  habit, — habits  that  come  from  a 
physical  necessity.  Nature  makes  habits  that  are 
good.  She  calls  for  bread  and  butter.  We  get  the 
bread  and  butter  habit.  She  calls  for  sweets,  we 
get  the  sugar  and  candy  habit.  What  does  habit 
amount  to?  Not  a  single  solitary  thing.  ^'^^  Now 
let  us  repeat  so  that  you  will  see  plainly  just  exactly 
what  habit  is  and  the  part  that  nature  plays  in  it. 
Nature  calls  for  bread  and  butter,  and  we  get  the 
bread  and  butter  habit;  she  calls  for  sweets,  and 
we  get  the  sugar  and  candy  habit;  she  calls  for 
something  to  aid  her  in  her  fight  against  over- 
charged nerves,  and  we  get  what  is  called  the  'Coca- 
Cola  Habit,'  because  that  gives  the  sweetness,  the 
nerve-quieting  qualities,  etc.  ***    You  must  get  rid 
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of  the  impression,  because  a  thing  is  popular  it  is 
anything  but  wholesome.  But  leave  off  drinking 
'Coca-Cola'  any  time  you've  a  mind  to.  You  will 
have  no  craving  for  it.  You  may  miss  its  delicious- 
ness  as  you  miss  your  hot  biscuits  in  the  morning; 
but  you  won't  feel  any  other  discomfort.  You  can't, 
because  caffeine  does  not  create  the  'drug  habit.' 
^^^  If  liking  'Coca-Cola,'  then,  is  a  habit,  think 
of  the  thousands  upon  thousands  suffering  with  like 
habits, — candy  fiends, — butter-milk  drunkards, — 
slaves  to  water.  When  any  one  talks  to  you  about 
the  'Coca-Cola  Habit,'  laugh  at  him.  ***  If  you 
will  consider  this  seriously,  and  read  and  read  again 
our  opening  paragraph,  you  will  find  that  this  an- 
swers absolutely  and  without  equivocation  any  and 
all  questions  as  to  'Coca-Cola'  containing  any  dele- 
terious, injurious,  or  habit-forming  drugs.  Read 
the  above  again, — it  is  your  assurance  of  the  health- 
fulness  of  'Coca-Cola.'    No  one  can  get  around  it." 

If  it  be  insisted  that,  by  the  issuance  of  this  pamphlet 
and  others  to  the  same  effect,  plaintiff  has  done  all  in 
its  power  to  off-set  the  false  impression  created  by  the 
name  "Coca-Cola,"  and  the  pictures  of  coca  leaves  and 
cola  nuts,  we  cut  under  that  by  saying  that  "it  had  no 
right  to  do  that  which  rendered  such  explanations  nec- 
essary, and  which  also  rendered  them  futile." 

ANOTHER  PHASE  OF  PLAINTIFF'S  FRAUD. 

Another  phase  of  the  same  question  arises  from  plain- 
tiff's insistence  that  Dr.  Pemberton  invented  the  com- 
pound of  which  he  is  claimed  to  have  been  the  origina- 
tor, and  gave  to  his  invention  the  name  "Coca-Cola," 
and,  further,  that  the  formula  or  process  of  manufac- 
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ture  was  preserved  as  a  secret,  and  that  the  article  fas 
put  forth  as  a  secret,  proprietary  preparation.  If  the 
contention  is  true,  then  the  name  "Coca-Cola"  was  un- 
doubtedly the  descriptive  name  of  this  secret,  proprie- 
tary invention,  and  the  sale  of  a  different  article,  not 
made  in  accordance  with  the  secret  formula,  would  be 
a  fraud  on  the  public.  As  plaintiff's  present  product  is 
not  the  article  which  Dr.  Pemberton  is  said  to  have  in- 
vented, and  is  not  made  in  accordance  with  Dr.  Pem- 
berton's  alleged  secret  formula,  the  sale  of  it  as  ''Coca- 
Cola"  is  a  misrepresentation  and  fraud. 

GROUNDS  OF  DISTRICT  COURT'S  ACTION. 

In  passing  upon  the  question  of  unclean  hands  the 
District  Court  was  controlled  by  the  decision  in  Nash- 
ville Sryrup  Co.  v.  Coca-Cola,  215  Fed.,  527  ("C.  C. 
A. "-6),  and,  perhaps,  also  by  the  companion  case  of 
L\  S.  V.  40  Barrels  and  20  Kegs  of  ''Coca-Cola,"  215 
Fed.,  535  (''C.  C.  A."-6)  decided  at  the  same  time.  In 
his  opinion  Judge  Sawtelle  said: 

''It  is  also  contended  in  the  answer  that  the  name 
'Coca-Cola'  was  deceptive  as  a  trade-mark,  and  for 
that  reason  was  fraudulent,  and  was  but  a  descrip- 
tive name  of  a  product  which  the  plaintiff  does  not 
now  produce.  (Rec,  231)  ***  It  is  insisted  by  the 
defendants  that  the  words  'Coca-Cola'  are  a  mere 
description  of  a  product,  and  that  it  does  not  de- 
scribe the  product  of  plaintiff,  and  consequently 
does  not  constitute  a  valid  trade-mark.  This  con- 
tention was  considered  in  case  of  Coca-Cola  Co.  v. 
Nashville  Syrup  Co.,  215  Fed.,  527,  and  was  de- 
cided adversely  to  such  contention.     I  think  that 
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the  decision  is  decisive  of  the  question."  (Rec,  237- 
8). 

That  case  was  tried  on  final  hearing  in  the  court  be- 
low, and  in  the  Circuit  Court  of  Appeals,  simply  upon 
the  affidavits  submitted  on  a  previous  application  for  a 
preliminary  injunction.  (200  Fed.,  158)  The  case  was 
decided  on  the  same  reasoning  as  in  U.  S.  v.  Forty  Bar- 
rels, etc.,  supra,  and  the  decision  in  the  latter  case  was 
overruled  by  the  Supreme  Court.  (241  U.  S.,  265,  60  L. 
Ed.,  995). 

It  is  respectfully  insisted,  therefore,  that  the  District 
Court  erred  in  failing  to  find  that  plaintifif  has  come  into 
court  with  unclean  hands,  and  in  failing  to  dismiss  the 
bill  for  that  reason. 


PLAINTIFF^S  PRODUCT  MISBRANDED 

Section  8  of  the  Food  &  Drugs  Act  of  June  30th.,  1906 
(Chap.  3915,  34  Stat.  L.,  769;  1909  Supp.  Stat.  Ann., 
139-140)  provides: 

''The  term  'misbranded'  as  used  herein  shall  ap- 
ply to  all  drugs  or  articles  of  food,  or  articles  which 
enter  into  the  composition  of  food,  the  package  or 
label  of  which  shall  bear  any  statement,  design  or 
device  regarding  such  article,  or  the  ingredients  or 
substances  contained  therein,  which  shall  be  false 
or  misleading  in  any  particular.  ***  That  for  the 
purposes  of  this  Act  an  article  shall  also  be  deemed 
to  be  misbranded:  ***  In  case  of  food:  First,  if 
it  be  an  imitation  of,  or  offered  for  sale  under  the 
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distinctive  name  of  another  article.  Second,  if  it 
be  labeled  or  branded  so  as  to  mislead  or  deceive 
the  purchaser.  ***  Fourth,  if  the  package  contain- 
ing it,  or  its  label  shall  bear  any  statement,  design 
or  device  regarding  the  ingredients  or  the  substances 
contained  therein,  which  statement,  design  or  device 

shall  be  false  or  misleading  in  any  particular/' 

« 

In  U.  S.  V.  40  Barrels  and  20  Kegs  of  ''Coca-Cola,'' 
241  U.  S.,  265;  60  L.  Ed.,  995,  1004,  the  Supreme  Court 
said,  with  respect  to  a  charge  of  misbranding  brought 
by  the  Government  against  plaintiff's  product  (Mr.  Jus- 
tice Hughes) : 

''Second. — As  to  'misbranding.'  In  the  second 
count  it  was  charged  that  the  expression  'Coca- 
Cola'  represented  the  presence  in  the  product  of  the 
substances  coca  and  cola,  and  that  it  contained  'no 
coca  and  little  if  any  cola.'  So  far  as  'cola'  was 
concerned,  the  charge  was  vague  and  indefinite,  and 
this  seems  to  have  been  conceded  by  the  government 
at  the  beginning  of  the  trial.  With  respect  to  'coca' 
there  was  evidence  on  the  part  of  the  government 
tending  to  show  that  there  was  nothing  in  the  pro- 
duct obtained  from  the  leaves  of  the  coca  plant, 
while  on  behalf  of  the  claimant  it  was  testified  that 
the  material  called  'Merchandise  No.  5'  (one  of  the 
ingredients  )was  obtained  from  both  coca  leaves 
and  cola  nuts.  It  was  assumed  on  the  motion  for 
a  peremptory  instruction  that  there  might  be  a  dis- 
puted question  of  fact  as  to  whether  the  use  of  the 
word  'coca'  is  to  be  regarded  'instrinsically  and 
originally'  as  stating  or  suggesting  the  presence  of 
'some  material  element  or  quality'  derived  from  co- 
ca leaves,  and  it  was  also  assumed  that  the  evidence 
might  be  deemed  to  be  conflicting  with  respect  to 
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the  question  whether  the  product  actually  contain- 
ed anything  so  derived.  i<pi  Fed.,  4^8,  4jp.  But 
these  issues  of  fact  were  not  considered  to  be  ma- 
terial. On  this  branch  of  the  case,  the  claimant  suc- 
ceeded upon  the  ground  that  its  article  was  with- 
in the  protection  of  the  proviso  in  section  8  as  one 
known  'under  its  own  distinctive  name.'  132  C.  C. 
A.,  47,  215  Fed.,  544. 

"Section  8,  in  its  4th.  specification  as  to  'food,' 
provides  that  the  article  shall  be  deemed  to  be  'mis- 
branded'  'if  the  package  containing  it,  or  its  label, 
shall  bear  any  statement,  design  or  device  regard- 
ing the  ingredients  or  substances  contained  therein, 
which  shall  be  false  or  misleading  in  any  particular.' 
Then  follows  the  proviso  in  question  that  an  article 
not  containing  any  added  poisonous  or  deleterious 
ingredients  'shall  not  be  deemed  to  be  ***  misbrand- 
ed'  in  the  case  of  'mixtures  or  compounds  which 
may  be  now  or  from  time  to  time  hereafter  known- 
as  articles  of  food,  under  their  own  distinctive 
names,  and  not  an  imitation  of  or  offered  for  sale 
under  the  distinctive  name  of  another  article,'  if  the 
name  is  accompanied  with  a  statement  of  the  place 
where  the  article  has  been  produced. 

"A  distinctive  name  is  a  name  that  distinguishes. 
It  may  be  a  name  in  common  use  as  a  generic  name, 
e.  c[.,  coffee,  flour,  etc.  Where  there  is  a  trade  de- 
scription of  this  sort  by  which  a  product  of  a  given 
kind  is  distinctively  known  to  the  public,  it  matters 
not  that  the  name  had  originally  a  different  signi- 
ficance. Thus,  soda  water  is  a  familiar  trade  de- 
scription of  an  article  which  now,  as  is  well  known, 
rarely  contains  soda  in  any  form.  Such  a  name  is 
not  to  be  deemed  either  'misleading'  or  'false'  as  it 
is  in  fact  distinctive.     But  unless  the  name  is  truly 
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distinctive,  the  immunity  cannot  be  enjoyed ;  it  does 
not  extend  to  a  case  where  an  article  is  offered  for 
sale  'under  the  distinctive  name  of  another  article.' 
Thus,  that  which  is  not  coffee,  or  is  an  imitation  of 
coffee,  cannot  be  sold  as  coffee ;  and  it  would  not  be 
protected  by  being  called  'X's  Coffee.'  Similarly, 
that  which  is  not  lemon  extract  could  not  obtain 
immunity  by  being  sold  under  the  name  of  'Y's' 
Lemon  Extract.'  The  name  so  used  is  not  'distinct- 
ive,' as  it  does  not  appropriately  distinguish  the 
product;  it  is  an  effort  to  trade  under  the  name  of 
an  article  of  a  different  sort.  So,  with  respect  to 
'mixtures  or  compounds,'  we  think  that  the  term 
'another  article'  in  the  proviso  embraces  different 
compounds  from  the  compound  in  question.  The 
aim  of  the  statute  is  to  prevent  deception,  and  that 
which  appropriately  describes  a  different  compound 
cannot  secure  protection  as  a  'distinctive  name.' 

"A  'distinctive  name'  may  also,  of  course,  be  pure- 
ly arbitrary  or  fanciful,  and  thus,  being  the  trade 
description  of  the  particular  thing,  may  satisfy  the 
statute,  provided  the  name  has  not  already  been 
appropriated  for  something  else  so  that  its  use  would 
tend  to  deceive. 

"If,  in  the  present  case,  the  article  had  been  nam- 
ed 'Coca'  and  it  were  found  that  the  name  was 
actually  descriptive  in  the  sense  that  it  fairly  im- 
plied that  the  article  was  derived  from  the  leaves 
of  the  coca  plant,  it  could  not  be  said  that  this  w^as 
'its  own  distinctive  name'  if  in  fact  it  contained 
nothing  so  derived.  The  name,  if  thus  descriptive, 
would  import  a  different  product  from  the  one  to 
which  it  was  actually  affixed.  And,  in  the  case  sup- 
posed, the  name  would  not  become  the  'distinctive 
name'  of  a  product  without  any  coca  ingredient  un- 
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less  in  popular  acceptation  it  came  to  be  regarded 
as  identifying  a  product  known  to  be  of  that  char- 
acter. It  would  follow  that  the  mere  sale  of  the 
product  under  the  name  'Coca'  and  the  fact  that 
this  was  used  as  a  trade  designation  of  the  pro- 
duct, would  not  suffice  to  show  that  it  had  ceased 
to  have  its  original  significance  if  it  did  not  appear 
that  it  had  become  known  to  the  public  that  the  ar- 
ticle contained  nothing  derived  from  coca.  Until 
such  knowledge  could  be  attributed  to  the  public, 
the  name  would  naturally  continue  to  be  descrip- 
tive in  the  original  sense.  Nor  would  it  be  con- 
trolling that  at  the  time  of  the  adoption  of  the  name 
the  coca  plant  was  known  only  to  foreigners  and 
scientists;  for,  if  the  name  had  appropriate  refer- 
ence to  that  plant  and  to  substances  derived  there- 
from, its  use  would  primarily  be  taken  in  that  sense 
by  those  who  did  not  know  or  who  took  pains  to 
inform  themselves  of  its  meaning.  Mere  ignorance 
on  the  part  of  others  as  to  the  nature  of  the  com- 
position would  not  change  the  descriptive  charac- 
ter of  the  designation.  The  same  conclusion  would 
be  reached,  if  the  single  name  'Cola'  had  been  used 
as  the  name  of  the  product,  and  it  were  found  that 
in  fact  the  name  imported  that  the  product  was 
obtained  from  the  cola-nut.  The  name  would  not 
be  the  distinctive  name  of  a  product  not  so  derived 
until  in  usage  it  achieved  that  secondary  signifi- 
cance. 

''We  are  thus  brought  to  the  question  whether,  if 
the  names  coca  and  cola  were  respectively  descrip- 
tive, as  the  government  contends,  a  combination  of 
the  two  names  constituted  a  'distinctive  name'  with- 
in the  protection  of  the  proviso  in  case  either  of  the 
described  ingredients  was  absent.     It  is  said  that 
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'coca'  indicates  one  article,  and  'cola'  another,  but 
that  the  two  names  together  did  not  constitute  the 
distictive  name  of  any  other  substance  or  combina- 
tion of  substances.  The  contention  leads  far.  To 
take  the  illustration  suggested  in  argument,  it  would 
permit  a  manufacturer,  who  could  not  use  the  name 
chocolate  to  describe  that  which  was  not  chocolate, 
or  vanilla  to  describe  that  which  was  not  vanilla,  to 
designate  a  mixture  as  'Chocolate- Vanilla,'  although 
it  was  destitute  of  either  or  both,  provided  the  com- 
bined name  had  not  been  previously  used.  We  think 
that  the  contention  misses  the  point  in  proviso.  A 
mixture  or  compound  may  have  a  name  descriptive 
of  its  ingredients,  or  an  arbitrary  name.  The  lat- 
ter (if  not  already  appropriated)  being  arbitrary, 
designates  the  particular  product.  Names,  how- 
ever, which  are  merely  descriptive  of  ingredients, 
are  not  primarily  distinctive  names  save  as  they  ap- 
propriately describe  the  compound  with  such  in- 
gredients. To  call  the  compound  by  a  name  de- 
scriptive of  ingredients  which  are  not  present  is  not 
to  give  it  'its  own  distinctive  name,' — which  dis- 
tinguishes it  from  other  compounds, — but  it  gives 
it  the  name  of  a  different  compound.  That,  in  our 
judgment,  is  not  protected  by  the  proviso,  unless  the 
name  had  achieved  a  secondary  significance  as  de- 
scriptive of  a  product  known  to  be  destitute  of  the 
ingredients  indicated  by  its  primary  meaning. 

''In  the  present  case  we  are  of  opinion  that  it 
could  not  be  said  as  matter  of  law  that  the  name 
was  notprimarily  descriptive  of  a  compound  with 
coca  and  cola  ingredients,  as  charged.  Nor  is  there 
basis  for  the  conclusion  that  the  designation  had  at- 
tained a  secondary  meaning  as  the  name  of  a  com- 
pound from  which  either  coca  or  cola  ingredients 
were  known  to  be  absent;  the  claimant  has  always 
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insisted,  and  now  insists,  that  its  product  contains 
both.  But  if  the  name  was  found  to  be  descriptive, 
there  was  clearly  a  conflict  of  the  evidence  with  re- 
spect to  the  presence  of  any  coca  ingredient.  We 
conclude  that  the  court  erred  in  directing  a  verdict 
on  the  second  count.  The  judgment  is  reversed  and 
the  cause  is  remanded  for  further  proceedings  in 
conformity  with  this  opinion." 

The  facts  discussed  in  the  preceeding  section  clearly 
bring  plaintiff's  product  within  this  decision. 


PLAINTIFF'S  PRODUCT 
ADULTERATED. 

Section  7  of  the  Food  &  Drugs  Act  provides: 

"That  for  the  purposes  of  this  Act  an  article 
shall  be  deemed  to  be  adulterated:  ***  In  the  case 
of  food:  *^*  Third. — If  any  valuable  constituent 
of  the  article  has  been  wholly  or  in  part  abstracted." 

That  the  drug  coca,  and  all  the  valuable  constituents 
thereof,  have  been  abstracted  from  plaintiff's  product, 
has  already  been  shown.  That  coca  was  a  valuable  con- 
stituent of  the  article  is  made  originally  cannot  be  de- 
nied. One  of  the  leading  inducements  to  its  purchase 
was  the  representation  that  it  contained  the  valuable 
''tonic  and  nerve  stimulant  properties  of  the  wonderful 
coca  plant."  Its  efficacy  as  a  stimulant  was  largely  de- 
])endent  upon  that  drug.  The  public  still  believe  the 
drug  is  present  in  the  preparation,  and  buy  it  under  that 
belief.  Its  abstraction,  therefore,  is  undoubtedly  an 
adulteration. 
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So  far  as  the  drug  cola  is  concerned,  never  having 
been  a  constituent  at  any  time,  it  may  be  that  it  could  not 
be  said  to  have  been  abstracted  from  the  product.  But 
if  it  ever  was  present,  then  it  has  certainly  been  ab- 
stracted, for  it  is  not  present  now,  as  already  shown. 
Plaintiff  cannot  deny  that,  if  present,  it  was  a  valuable 
constituent,  because  it  advertised  its  product  as  possess- 
ing special  merit  on  account  of  the  fact  that  it  contained 
''the  crude  African  cola  nut/' 

NO  TRADE-MARK  INFRINGEMENT. 

THE  WORDS  "COCA-COLA"  ARE  NOT  A  TRADE-MARK. 

In  DicdcricJi  v.  W.  Schneider  Wholesale  Wine  & 
Liquor  Co.,  195  Fed.,  36  ("C.  C.  A.'"8)  it  was  said: 

"It  is  a  self  evident  proposition  that  what  is  not 
and  cannot  be  a  trade-mark,  is  not  and  cannot  be 
infringed  as  a  trade-mark.'' 

It  is  plain  from  the  undisputed  evidence  in  this  case 
that  the  words  "Coca-Cola"  are  not,  and  cannot  be,  a 
trade-mark,  and,  therefore,  cannot  be  infringed  as  a 
trade-mark. 

Admittedly  the  words  "Coca"  and  ''Cola"  are  both 
purely  descriptive  words.  They  are  the  generic  names 
of  tw^o  well-known  drugs  that  have  been  extensively  dealt 
in  in  this  country  since  long  prior  to  1886,  and  both 
\\ere  in  general  use  for  a  number  of  years  prior  to  that 
year  as  the  names  ofnumerouspreparations  containing 
one  or  the  other,  or  both,    of    those    drugs. ^     Neither 


'See,  ante,  "Plaintiff's  Unclean  Hands." 
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of  them,  therefore,  was  the  proper  subject  of  a  trade- 
mark for  a  preparation  containing  those  drugs  when 
plaintiff's  predecessors  adopted  the  two  words  as  the 
name  of  their  remedy  in  May  1886. 

Caszvell  v.  Davis,  58  N.  Y.,  223;  17  Am.  Rep.,  233, 
241: 

"There  is  no  principle  more  firmly  settled  in  the 
law  of  trade-marks,  than  that  words  or  phrases 
w^hich  have  been  in  common  use  and  which  indicate 
the  character,  kind,  quality,  and  composition  of  the 
thing,  may  not  be  appropriated  by  any  one  to  his 
exclusive  use." 

Among  the  numerous  cases  to  the  same  effect,  are: 
Canal  Co.  v.  Clark,  80  U.  S.,  311,  20  L.  Ed.,  581 ;  Amos- 
keag  Mfg.  Co.  v.  Trainer,  101  U.  S.,  51,  25  L.  Ed.,  993; 
Goodyear  India  Rubber  Glove  Mfg.  Co.  v.  India  Rubber 
Co.,  128  U.  S.,  598,  32  L.  Ed.,  535 ;  Stachelberg  v.  Ponee, 
128  U.  S.,  686,  32  L.  Ed.,  569  ;Corbon  v.  Gould,  133  U.  S., 
308,  33  L.  Ed.,  611 ;  Lawrence  Mfg.  Co.  v.  Venn.  Mfg. 
Co.,  138  U.  S.,  537,  34  L.  Ed.,  997;Brozvn  Chemical  Co. 
V.  Meyer,  139  U.  S.,  540,  35  L.  Ed.,  247;  Coats  v.  Mer- 
rick Thread  Co.,  149  U.  S.,  568,  37  L.  Ed.,  847;  Colum- 
bia Mill  Co.  V.  Alcorn,  150  U.  S.,  464,  37  L.  Ed.,  1144; 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.,  169,  41 
L.  Ed.,  118;  Elgin  National  Watch  Co.  v.  Illinois  Watch 
Case  Co.,  179  U.  S.,  665,  45  L.  Ed.,  365;  Holzapfel's 
Compositions  Co.  .v.  Rahtjen's  American  Composition 
Co.,  183  U.  S.,  1,  46  L.  Ed.,  49;  Standard  Paint  Co.  v. 
Trinidad  Asphalt  Mfg.  Co.,  220  U.  S.,  446,  55  L.  Ed., 
536;  Kellogg  Toasted  Corn  Flakes  Co.  v.  Quaker  Oats 
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Co.,  235  Fed.,  657;  Computing  Scale  Co,  v.  Standard 
Computing  Scale  Co,,  118  Fed.,  965,  55  C.  C.  A.,  459; 
Marvel  Co.  v.  Pearl,  133  Fed.,  160,  66  C.  C.  A.,  226; 
Brennan  v.  Ewing-Byrd-Thayer  Dry  Goods  Co.,  108 
Fed.,  624,  47  C.  C.  A.,  532;  American  Wash  Board  Co. 
V.  Saginazu  Mfg.  Co.,  103  Fed.,  281,  43  C.  C.  A.,  233; 
Rice-Di:^  Dry  Goods  Co.  v.  J.  A.  Scriven  Co.,  165  Fed., 
639,  91  C.  C.  A.,  475;  Searle  &  Hereth  Co.  v.  Warner, 
112  Fed.,  674,  50  C.  C.  A.,  321,  affirmed  191  U.  S.,  195, 
48  L.  Ed.,  145,  24  Sup.  Ct.  Rep.,  79;  Bidte  v.  Inglehart 
Bros.,  137  Fed.,  492  (C.  C.  A."-8) ;  U.  S.  Tobacco  Co. 
V.  McGreenary,  144  Fed.,  531,  affirmed,  144  Fed.,  1022; 
America  Tobacco  Co.  v.  Globe  Tobacco  Co.,  193  Fed., 
1016;  Spiegel  v.  Ziickerman,  175  Fed.,  978;  Galena  Sig- 
nal Oil  Co.  V.  W.  P.  Fuller  &  Co.,  142  Fed.,  1002;  38 
CYC,  699;  28  Am.  &  Eng.  Enc.  of  Law.,  394. 

■  It  is  said,  however,  that,  while  it  is  undoubtedly  true 
that  the  words  ''Coca"  and  ''Cola"  are  descriptive,  and 
that  both  were  generic  and  in  general  use  in  the  trade 
when  plaintiff's  predecessors  adopted  and  began  to  use 
them,  nevertheless  the  words  had  always  theretofore 
been  used  separately  and  apart,  and  had  never  before 
been  coupled  together,  in  the  combination  "Coca-Cola," 
until  plaintiff's  predecessors  combined  them  and  used 
them  in  combination;  and  that,  therefore,  while  neither 
element  of  the  combination  could  have  been  appropriated 
separately,  yet  the  combination  as  a  whole,  having  never 
before  been  used,  was  subject  to  exclusive  appropriation 
as  a  trade-mark. 


294 


But  in  the  first  place,  it  is  not  true  that  plaintiff's  pre- 
decessors were  the  first  to  couple  the  words  together 
and  use  them  in  combination.  Benjamin  Kent,  of  Pat- 
terson, N.  J.,  used  the  combination,  ''Coca-Cola,"  as  the 
name  of  his  remedy  for  a  year  or  more  before  plaintiff's 
predecessors  even  began  to  make  the  article  to  which 
they  subsequently  applied  the  name  ''Coca-Cola,"  and 
he  continued  to  use  that  combination  until  at  least  1893 
(Defendanfs  Exhibit  68  mid  yo). 

In  the  second  place,  it  could  make  no  difference  wheth- 
er plaintiff's  predecessors  were  the  first  to  use  the  words 
in  combination  or  not.  The  mere  coupling  together  of 
two  essentially  descriptive  words,  each  of  which  describes 
a  well  known  drug  represented  to  be  present  in  the  ar- 
ticle to  which  the  words,  as  thus  combined,  are  applied, 
does  not  make  the  combination  any  the  less  descriptive; 
it  makes  it,  rather,  still  more  specifically  descriptive,  be- 
cause the  two  words  together  state,  with  more  particu- 
larity than  either  of  them  could  separately  precisely  what 
the  article  contains. 

28  Am.  &  Eng.  Enc.  of  Law,  375 : 

''Words  merely  descriptive  of  the  ingredients  of 
which  the  article  is  composed  do  not  constitute  a 
valid  trade-mark.  Upon  this  ground  the  name  of 
an  article  consisting  of  a  compound  of  the  names 
of  itsingredients  has  often  been  refused  protection, 
though  it  seems  that  these  decisions  might  have 
proceeded  upon  the  broader  ground  that  the  generic 
name  of  an  article  cannot  be  a  trade-mark." 

The  law,  as  thus  stated,  has  been  applied  in  numerous 
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cases.  In  each  of  the  cases  set  out  below,  the  combina- 
tion of  words  placed  in  parenthesis  after  the  citation 
was  claimed  by  the  plaintiff  as  a  new  and  original  com- 
bination which  had  never  before  been  used,  but  the 
courts,  in  each  instance,  held  that  the  combination  was 
invalid  as  a  trade-mark,  because  it  consisted  merely  of 
words  which  were  descriptive  when  used  separately, 
which  were  still  more  so  when  used  in  combination. 

Casivell  V.  Davis,  58  N.  Y.,  223,  17  Am.  Rep,,  223,  242 
C'Ferro-Phosphated  Elixir  of  Calisaya  Bark,"  as  ap- 
plied to  a  preparation  consisting  of  iron,  phosphorus,  and 
elixir  of  calisaya  bark.) 

Pennsylvania  Rubber  Co.  v.  Dreadnaught  Tire  & 
R.  Co.,  225  Fed.,  138;  affirmed,  229  Fed.,  560  ("C.  C. 
A."-3)  (''Vacuum  Cup"  and  ''Vacuum  Tread,"  as  ap- 
plied to  automobile  tires  the  treads  of  which  consist  of 
four  or  five  circular  rows  of  cup-shaped  projections,  and 
as  to  which  it  was  advertised  that  the  suction  of  the 
vacuum  would  prevent  skidding. ) 

Van  Zile  v.  Nonib  Mfg.  Co.,  228  Fed.,  829,  ("Norub" 
and  "Nodust,"  as  applied  to  powders  used  as  a  laundry 
germicide  and  cleanser.) 

Chapin-Sacks  Mfg.  Co.  v.  Hendler  Creamery  Co., 
231  Fed.,  550  ("The  Velvet  Kind,"  as  applied  to  ice 
cream.) 

Rubber  &  Celluloid  Harness  Trimming  Co.  v.  F.  W. 
DeVoe  &  C.  T.  Reynolds  Co.,  233  Fed.,  150  ("Rubber- 
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set/'  as  applied  to  brushes  the  bristles  of  which  are  set 
in  rubber. ) 

Computing  Scales  Co.  v.  Standard  Computing  Scale 
Co.  118  Fed.,  965,  55  C.  C.  A.,  459  ("Standard"  and 
''Computing,"  as  applied  to  the  standard  type  of  com- 
puting scales.) 

Brennan  v.  Bmery-Bird-Thayer  Dry  Goods  Co.,  108 
Fed.,  624,  47  C.  C.  A.,  532  ("Steel  Shod,"  as  applied  to 
boots  and  shoes  whose  soles  are  studded  with  steel  nails 
to  render  them  more  durable.) 

Rice-Dix  Dry  Goods  Co.  v.  /.  A.  Scriven  Co.,  165 
Fed.,  639,  91  C.  C.  A.,  475,  (8th.  Cir.)  ("Elastic  Seam," 
as  applied  to  drawers  having  a  strip  of  elastic  material 
inserted  in  the  seam.) 

Nezvcomer  &  Lezvis  v.  Scriven  Co.,  168  Fed.,  621,  94 
C.  C.  A.,  77  (6th.  Cir.)  ("Elastic  Seam,"  as  applied  to 
drawers  having  a  strip  of  elastic  material  in  the  seams.) 

Scriven  v.  North,  124  Fed.,  894;  affirmed,  134  Fed., 
366,  67  C.  C.  A.,  348;  ("Elastic  Seam,"  as  applied  to 
drawers  having  a  strip  of  elastic  material  inserted  in  the 
seams.) 

Rtishmore  v.  Manhattan  Screiv  &  Stamping  Works, 
163  Fed.,  939,  90  C.  C.  A.,  299  (2nd.  Cir.)  ("Flare 
Front,"  as  applied  to  automobile  lamps  the  shells  of  which 
flare  in  front  to  enclose  a  large  glass.) 

Paris  Medicine  Co.  v.  W.  H.  Hill  Co.,  102  Fed.,  150 
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("C.  C.  A. "-6)  (''Bromo-Quinine/'  as  applied  to  a  med- 
icine composed  of  bromine  and  c[uinine.) 

Marvel  Co.  v.  Pearl,  133  Fed.,  160;  66  C.  C.  A.,  226 
(2nd.  Cir.)  ("Whirling  Spray,"  as  applied  to  a  syringe 
which  throws  a  whirling  spray  of  water.) 

John  T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone  Co.,  185 
Fed.,  557.  (''Birdsboro  Trap  Rock,"  as  applied  to  trap 
rock  quarried  at  Birdsboro,  Pa.) 

Wm.  Wrigley  Jr.  &  Co.  -v.  Grove,  et  al.,  161  Fed.,  885  ; 
183  Fed.,  99  ('^C.  C.  A."-2)  ("Spearmint,"  as  applied 
to  chewing  gum  having  the  flavor  of  spearmint.) 

Florence  Mfg.  Co.  v.  /.  C.  Dozvd  &  Co.,  178  Fed.,  73, 
101  C.  C.  A.,  565  (2nd.  Cir.)  ("Keepclean,"  as  applied 
to  tooth  brushes.) 

Kellogg  Toasted  Corn  Flakes  Co.  v.  Quaker  Oats  Co., 
235  Fed.,  657;  ("C.  C.  A."-6)  ("Toasted  Corn  Flakes," 
as  applied  to  toasted  flakes  of  corn.) 

Brickman  Gall  Cure  Co.  v.  Karns,  et  al.,  126  Fed., 
573.  f'Gall  Cure,"  as  applied  to  a  cure  for  gall.) 

Ault  &  Wiborg  Co.  v.  Cheshire,  191  Fed.,  741  ("No 
Wash  Up,"  as  applied  to  a  preparation  for  use  on  print- 
ing rollers  and  lithographing  plates  to  obviate  the  nec- 
essity of  washing  them.) 

Greene,  Tweed  &  Co.  v.  Manufacturers'  Belt  Hook 
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Co.,  158  Fed.,  640  ("Stud  Belt  Fastener/'  as  applied  to 
an  article  of  that  description.) 

Devlin  v.  McLeod,  135  Fed.,  164  (''Toothache  Gum,'' 
as  applied  to  a  gum  for  toothache.) 

Searle  &  Hereth  Co.  v.  Warner,  112  Fed.,  674,  50 
C.  C.  A.,  321  ('Tancreopepsine,"  as  applied  to  a  prepa- 
ration of  pancreas  and  pepsin.) 

Draper  v.  Skerritt,  116  Fed.,  206  (''French  Tissue," 
as  applied  to  a  thin  paper  dressing  for  corns,  originating 
in  France.) 

California  Fig  Syrup  Co.  v.  Frederick  Stearns  &  Co., 
67  Fed.,  1008;  affirmed,  73  Fed.,  812,  20  C.  C.  A.,  22, 
33  L.  R.  A.,  56  ("Syrup  of  Figs,"  as  applied  to  a  syrup 
containing  the  juice  of  figs.) 

Air-Brush  Co.  v.  Thayer,  84  Fed.,  640  ("Air  Brush," 
as  applied  to  an  air  brush  atomizer  for  distributing 
paint.) 

Colgan  v.  Danheiser,  35  Fed.,  150  ("Tafify-Tolou,"  as 
applied  to  chewing  gum. ) 

Brozvn  Chemical  Co.  v.  Frederick  Stearns  Co.,  37 
Fed.,  360  ("Iron  Bitters,"  as  applied  to  a  tonic  contain- 
ing iron  and  bitters.) 

Ginterv.  Kinney  Tobacco  Co.,  12  Fed.,  782  ("Straight 
Cut,"  as  applied  to  cigarettes  in  which  the  tobacco  has 
been  so  cut  and  treated  at  the  time  of  the  cutting  as  to 
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preserve  the  fibres  long,  even,  straight,  and  parellel  when 
prepared  for  sale  and  use.) 

Clothworthy  v.  Schepp,  42  Fed.,  62  (''Rose,"  ^^ Vanil- 
la," and  'Tuddine,"  as  applied  to  a  pudding  flavored  with 
rose  and  vanilla.) 

L.  H.  Harris  Drug  Co.  v.  Stiickey,  46  Fed.,  624 
(''Cramp  Cure,"  as  applied  to  a  remedy  of  that  char- 
acter. ) 

Carbolic  Soap  Co.  v.  Thompson,  25  Fed.,  625  (''Cresy- 
lic  Ointment,"  as  applied  to  an  ointment  composed  of 
cresylic  acid.) 

Lamont  v.  Leedy,  88  Fed.,  72  (''Crystalized  Eggs,"  as 
applied  to  tgg  meat  preserved  by  a  secret  process  and 
put  up  in  cans  and  bottles.) 

Indurated  Fibre  Co.  \.  Amoskeag  Indurated  Fibre- 
Wear  Co.,  37  Fed.,  695  ("Indurated  Fibre,"  as  applied 
to  wares  made  of  wood-plup,  which  has  been  condenced, 
and  subjected  to  baths  in  linseed  oil  and  resin,  and  bak- 
ed, thus  hardening  the  wood.) 

Hoyt  V.  /.  r.  Lovett  Co.,  71  Fed.,  173,  17  C.  C.  A., 
652  ("Green  Mountain  Grapes,"  as  applied  to  grapes 
originally  obtained  from  the  Green  Mountains. ) 

Bvans  V.  Von  Laer,  32  Fed.,  153  ''Montserrat  Lime 
&  Fruit  Juice,"  as  applied  to  lime  juice  imported  from 
the  Island  of  Montserrat,  in  the  West  Indies.) 
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Humphrey  Homeopathic  Medicine  Co.  v.  Hilton,  60 
Fed,  756  ("No.  1  Fever,"  "No.  5  Dysentery,"  "No.  10 
Cholera,"  etc.,  as  applied  to  remedies  for  those  ailments.) 

Hostetter  v.  Fries,  17  Fed.,  620  ("Hostetter's  Stom- 
ach Bitters,"  as  applied  to  the  stomach  bitters  originated 
by  Dr.  Hostetter.) 

Rumford  Chemical  Co.  v.  Muth,  35  Fed.,  524  ("Acid 
Phosphate,"  as  applied  to  a  medicinal  preparation  con- 
taining acid  phosphate.) 

Canal  Co.  v.  Clark,  80  U.  S.,  311,  20  h.  Ed.,  581 
("Lackawana  Coal,"  as  applied  to  coal  mined  in  the 
Lackawana  district.) 

Indeed,  the  combination  "Coca-Cola"  has  been  spe- 
cifically adjudged  to  be  descriptive. 

In  Coca-Cola  Co.  v.  Deacon  Brozvn  Bottling  Co., 
200  Fed.,  105,  Judge  Grubb  said: 

"The  right  of  complainant  to  use  the  words 
'Coca-Cola'  as  a  trade-mark  under  the  Act  of  1881 
is  doubtful;  at  least,  in  view  of  the  fact  that  the 
words  are  admittedly  suggestive,  and  probably 
merely  descriptive  of  the  constituents  of  the  bev- 
erage, and  not  subject  to  appropriation  as  a  trade- 
mark." • 

In  Coca-Cola  Co.  v.  Nashville  Syrup  Co.,  200  Fed., 
154,  Judge  San  ford  said: 

"The  question  whether  the  combined  word 
'Coca-Cola'  is  so  descriptive  of  the  constituents  of 
the  beverage  that  it  was  not  originally  subject  to 
appropriation  as  a  trade-mark,  is  one  of  such  doubt 
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that  if  this  were  the  only  question  in  the  case,  the 
complainant  would  not,  I  think,  be  entitled  to  a  pre- 
liminary injunction." 

In  U.  S.  V.  40  Barrels  and  20  Kegs  of  ''Coca-Cola'' 
241  U.  S.,  265,  60  L.  Ed.,  995,  1004,  1006,  Mr.  Justice 
Hughes,  in  delivering  the  opinion,  said : 

"In  the  second  count  it  was  charged  that  the  ex- 
pression 'Coca-Cola'  represented  the  presence  in 
the  product  of  the  substances  coca  and  cola.  ***  We 
are  of  opinion  that  it  could  not  be  said  as  matter  of 
law  that  the  name  was  not  primarily  descriptive  of 
a  compound  with  coca  and  cola  ingredients,  as 
charged." 

Indeed,  by  registering  the  words  as  a  descriptive  term 
under  the  Ten- Year  Clause  of  Sec.  5,  of  the  Trade-Mark 
Act  of  1905,  plaintiff  has  estopped  itself  to  deny  that  the 
words  are  descriptive.  Joseph  Lay  Co.  v.  Indianapolis 
Broom  Mfg.  Co.,  40  App.  Cas.  (D.  C.)  36.  The  admis- 
sion, in  the  pamphlet  entitled  "The  Truth  About  Coca- 
Cola"  (Plaintiff's  Exhibit  pi),  that,  ''By  many  it  had 
been  inferred,  presumably  from  the  name,  that  'Coca- 
Cola'  is  made  from  the  drugs  coca  and  cola,"  renders 
further  discussion  unnecessary. 

Not  only  are  the  words  "Coca-Cola"  a  purely  descrip- 
tive term,  descriptive  of  a  compound  with  coca  and  cola 
ingredients,  but  they  were  adopted  for  the  purpose  of 
describing  what  it  was  intended  for  the  public  to  believe 
were  the  lading  ingredients  of  the  article,  and  were  used 
for  that  purpose  for  many  years.  The  name  originally 
adopted  was  "Coca-Cola  Syrup  &  Extract."   (Defen- 
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danfs  Exhibit  2j).  Asa  G.  Candler  said  that  they  called 
it  ''Coca-Cola"  because  those  were  its  leading  ingre- 
dients (Riicker  Rec,  259),  and  F.  M.  Robinson  said  that 
the  syrup  was  given  that  name  because  it  contained 
"coca"  and  "cola."  (Rec,  354).  Dr.  Pemberton  ad- 
vertised on  his  labels  (Defendant's  Exhibit  2j)  that  the 
preparation  contained  the  valuable  "tonic  and  nerve 
stimulant  properties  of  the  coca  plant  and  cola  nuts," 
and  Asa  G.  Candler  advertised  on  his  letter-heads  that 
it  contained  "the  tonic  properties  of  the  wonderful  coca 
plant  and  the  famous  cola  nut."  (Plaintiff's  Exhibit  ^6). 
It  needs  no  citation  of  authority  to  sustain  the  proposi- 
tion that  words  thus  used  to  denote  ingredients  are  not 
trade-marks.    Canal  Co.  v.  Clark,  supra. 

In  addition  to  this,  it  was  alleged  in  the  bill  (Rec, 
5,  6)  that  the  article  to  which  Dr.  Pemberton  applied 
the  name  "Coca-Cola"  was  both  an  invention,  invented 
by  him,  and  a  secret  proprietary  article  made  by  a  secret 
formula  or  process.  If  the  allegation  were  true,  that 
would  be  but  an  additional  reason  why  the  words  cannot 
be  a  trade  mark- 

LaClanche  Battery  Co.  v.  Western  Electric  Co.,  23 
Fed.,  276: 

"When  an  article  is  made  which  was  theretofore 
unknown,  it  nuist  be  christened  with  a  name  by 
which  it  can  be  recognized  and  dealt  in;  and  the 
name  thus  given  to  it  becomes  pu])lic  property,  and 
all  who  deal  in  the  article  have  a  right  to  designate 
it  by  the  name  by  which  alone  it  is  recognizable." 
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Hostetter  v.  Pries,  17  Fed.,  620: 

"When  a  new  article  is  made,  a  name  must  be 
given  to  it,  and  this  name  becomes  by  common  ac- 
ceptation the  appropriate  descriptive  name  by  which 
it  is  known,  and,  therefore,  becomes  pubHc  prop- 
erty, so  that  all  who  have  the  right  to  manufacture 
and  sell  the  preparation  have  the  right  to  designate 
and  sell  it  by  the  name  by  which  alone  it  is  known, 
provided  care  is  observed  to  sell  the  preparation  as 
the  manufacture  of  the  seller,  and  not  the  prepara- 
tion made  by  another." 

In  Cellular  Clothing  Co.  v.  Maxton  &  Murray,  L.  R. 
(1899)  A.  C,  326;  68  L.  J.  P.  C,  72;  80  L.  T.  Rep., 
(N.  S.)  809,  16  R.  P.  C,  397,  409,  Lord  Davey  re- 
marked : 

"Of  course.  My  Lords,  that  is  a  matter  of  express 
decision  in  the  case  of  a  patent.  If  a  man  invents 
a  new  article  and  protects  it  by  a  patent,  then,  dur- 
ing the  term  of  the  patent,  he  has,  of  course,  a  legal 
monopoly;  but  when  the  patent  expires,  all  the  world 
may  make  the  article,  and,  if  they  make  the  article, 
they  may  say  that  they  are  making  the  article,  and, 
^for  this  purpose,  use  the  name  which  the  patenee 
has  attached  to  it  during  the  time  when  he  had  the 
legal  monopoly  of  the  manufacture.  But,  My  Lords, 
the  same  thing  in  principle  must  apply  where  a  man 
has  not  taken  out  a  patent,  as  in  the  present  case, 
but  has  a  virtual  monopoly  because  other  manufac- 
turers, although  they  are  entitled  to  do  so,  have  not 
in  fact  commenced  to  make  the  article.  He  brings 
the  article  before  the  world  and  gives  it  a  name  de- 
scriptive of  the  article, — all  the  world  may  make 
the  article,  and  all  the  world  may  tell  the  public 
what  the  article  is  they  make,  and,  for  that  purpose^ 
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they  may,  prima  facie,  use  the  name  by  which  the 
article  is  known  in  the  market." 

28  Am.  &  Bug.  Ency.  of  Law,  378,  380,  382: 

''Obviously,  the  generic  name  of  an  article  cannot 
be  exclusively  appropriated  as  a  trade-mark  for  that 
article,  because  such  name  is  essentially  descriptive. 
^ '!'-!«'  Where  a  patented  article  becomes  known  by  a 
particular  name,  although  an  arbitrary  one  suitable 
for  use  as  a  trade-mark,  or  the  name  of  the  inven- 
tor, such  name  becomes  publici  juris  upon  the  expi- 
ration of  the  patent,  and  any  one  who  makes  and 
sells  the  patented  article  may  call  it  by  that  name, 
because  such  name  is  generic  and  descriptive.  "^^"^ 
The  name  of  a  secret  preparation  is  governed  by 
the  same  rule  as  that  of  a  patented  article.  ***  If 
the  secret  is  discovered,  another  may  make  and  sell 
the  same  article  under  the  same  name." 

The  registration  of  the  words  ''Coca-Cola"  which 
plaintiff  secured  in  1893,  under  the  Trade-Mark  Act  of 
March  3rd.,  1881,  added  nothing  to  the  validity  of  those 
words  as  a  trade-mark;  indeed,  that  registration  was 
void,  for  the  Act  did  not  authorize  the  registration  of 
descriptive  words. 

EUjin  National  Watch  Co.  v.  Illinois  Watch  Case 

Co.,  179  U.  S.  665,  41  L.  Ed.,  365. 
L.  H.  Harris  Drug  Co.  v.  Stuckcy,  46  Fed.,  624. 

The  foregoing  propositions  arc  not  seriously  disputed. 
Plaintiff  bases  its  claim  to  a  trade-mark  in  the  words 
''Coca-Cola"  almost  entirely  upon  the  registration  which 
it  obtained  October  31st.,  1905,  under  the  10  Year  Clause 
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of  Sec.  5  of  the  Trade-Mark  Act  of  Feb.  20th.,  1905. 

The  pertinent  parts  of  that  section  are  as  follows: 

"'i'hat  no  mark  by  which  the  goods  of  the  owner 
of  the  mark  may  be  distinguished  from  other  goods 
of  the  same  class  shall  be  refused  registration  as  a 
trade-mark  on  account  of  the  nature  of  such  mark. 
^^^  Provided,  that  no  mark  which  consists  merely 
^^'^  in  words  or  devices  which  are  descriptive  of  the 
goods  with  which  they  are  used,  or  of  the  character 
or  quality  of  such  goods  '^^"^  shall  be  registered 
under  the  terms  of  this  Act :  ^^"^  Provided,  further, 
that  nothing  herein  shall  prevent  the  registration  of 
any  mark  used  by  the  applicant  of  his  predecessors, 
or  by  those  from  whom  title  to  the  mark  is  derived, 
in  commerce  with  foreign  nations,  or  among  the 
several  states,  or  with  Indian  tribes,  which  was  in 
actual  and  exclusive  use  as  a  trade-mark  of  the 
applicant  or  his  predecessors  from  whom  he  derived 
title  for  ten  years  next  preceding  the  passage  of  this 
Act." 

It  is  contended  that  i)laintiff  enjoyed  the  exclusive  use 
of  the  words  "Coca-Cola"  during  the  prescribed  ten 
year  period,  and  that,  having  perfected,  by  registration, 
the  incohote  rights  thus  acquired,  its  claim  to  a  valid 
trade-mark  in  those  words  is  unassailable. 

In  the  case  of  In  Re  Hoff,  33  A  pp.  Cas.  (D.  C),  233, 
the  Court  of  Appeals  for  the  District  of  Columbia  held 
that  the  ])ur(len  of  ])roof  is  on  the  plaintiff  to  show  actual 
exclusive  use  by  clear  and  convincing  evidence.  But  far 
from  sustaining  llils  burden  ni  ])roof  by  any  evidence 
v^hatever,  plaintiff  has  itself  proved  that  it  did  not  have 
the  required  exclusive  use.     It  is  admitted  that  both  the 
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words  ''Coca"  and  "Cola"  were  in  general  use  during  the 
ten-year  period  as  trade  names  for  a  number  of  prepara- 
tions similar  in  all  respects  to  plaintiff's  and  it  is  shown 
without  dispute  that  both  were  in  common,  every-day 
use  in  the  trade  as  the  generic  names  of  the  drugs  coca 
and  cola  and  of  pharmaceutical  preparations  thereof,—  - 
during  the  whole  of  that  period.  (Dr.  H.  C.  Fuller,  Rec, 
2374;  /.  C.  May  field,  Rec,  1601). 

''Wine  of  Coca," — the  wine  tonic, — was  manufactured 
by  druggists  everywhere,  and  sold  throughout  the  coun- 
try under  that  name  until  nine  or  ten  years  ago.  (C.  G. 
Peters,  Rec.,  956.)  "Wine  of  Coca"  was  also  made  into 
a  soda  fountain  syrup  similar  to  plaintiff's  product,  and 
manufactured  in  Atlanta  by  the  Wine  of  Coca  Company, 
a  corporation,  and  sold  in  that  form  and  under  that  name. 
(J.  C.  May  field,  Rec.,  1592-3;  Lee  Hagan,  Rec,  1292; 
F.  C.  Dorider,  Rec,  1195;  Geo.  R.  Edmondson,  Rec, 
1301  ;5.  r.  May  field,  Rec,  1468;  Henry  Boerger,  Rec, 
969)  from  1893  (J.  C.  May  field,  Rec,  1592-3;  Lee  Ha- 
gan, Rec,  1292;  S.  T.  May  field,  Rec,  1468)  to  at  least 
1905  (Boerger,  Rec,  969;  Dorider,  Rec,  1195;  Edmond- 
son, Rec,  1301)  and  was  manufactured  and  sold  by  the 
Boston  branch  of  the  Wine  of  Coca  Company  for  sever- 
al years,  beginning  in  1898  (J.  G.  May  field,  Rec,  1893) 
"My-Coca"  and  ''Coca-Nola,"  both  similar  in  all  respects 
to  ])laintiff\s  product,  have  been  marketed  under  those 
names  since  about  1900  (G.  N.  Baker,  Rec,  1407; 
Gliarlcs  Kingsburry,  Rec,  467).  A  similar  preparation, 
marketed  under  the  single  name,  "Coca,"  was  sold  at 
Louisville,  Ky.,  (G.  G.  DeSonche,  Rec,  1349),  and,  in 
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fact,  there  were  "a  number  of  ''Cocas,"  with  a  httle  dif- 
ference in  the  latter  part  of  the  name, — instead  of  mak~ 
ing  it  'Coca-Cola,'  they  would  make  it  'Coca' — some- 
thing." (DeSouche,  Rec,  1349). 

It  is  admitted  that  the  defendants'  predecessor,  J.  C. 
May  field,  and  his  successor,  the  J.  C.  May  field  Mfg.  Co., 
continuously  manufactured  and  sold  "Celery-Cola," — a 
beverage  similar  to  plaintiff's, — under  the  name  "Celery- 
Cola,"  from  1893  to  at  least  1909.    As  a  matter  of  fact, 
the  J.  C.  Mayfield  Mfg.  Co.  is  still  doing  so.     "Cola- 
Ade,"  another  beverage  similar  to  plaintiff's,  was  manu- 
factured by  Wyley,  in  Atlanta,  and  enjoyed  quite  an  ex- 
tensive sale  in  several  of  the  Southern  States  during  the 
ten-year  period.     (Williain  M.  Sidebottoni,  Rec,  1162; 
F.  C.  Dorider,  Rcc,  1195).     "Afri-Cola,"  still  another 
product  similar  to  plaintiff's,  has  been  manufactured  by 
Hagan  &  Dodd,  in  Atlanta,  and  sold  under  that  name, 
since  1899.    (Lee  Hagan,  Rec.,  1292).    This  is  formally 
admitted   of   record.      (Rec,    1296)    "Star-Cola,"    still 
another  drink  similar  to  plaintiff's,  has  been  manufactur- 
ed by  Diehl  &  Lord,  at  Nashville,  Tenn.,  and  sold  under 
that  name,  since   1900     (Adam  Diehl,  Rec,   1083-5.) 
Diehl  says  that  there  were  eight  or  ten  or  fifteen  "cola" 
products  at  that  time, — meaning  thereby  drinks  similar 
to  plaintiff's  and  having  names  ending  in  "Cola"    (Rec, 
1085).  "Orin-Cola"  has  been  manufactured  in  St.  Louis, 
Mo.,  by  Norville  N.  Leaver,  and  sold  under  that  name, 
since  March   1st.,   1904     (Norville    N.    Leaver,    Rec, 
2306;  John  H.  Bohne,  Rec,  2045). 
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Plaintiff  attempts  to  avoid  the  effect  of  this  evidence 
by  urging  that,  because  the  words  "Coca"  and  "Cola" 
were  not  used  together,  in  the  combination  "Coca-Cola," 
by  any  one  other  than  it  during  the  ten-year  period, 
therefore  it  had  the  exclusive  use  of  the  combination  as 
a  whole,  notwithstanding  the  fact  that  it  did  not  have 
the  exclusive  use  of  either  of  the  elements  of  that  com- 
bination. But  the  mere  fact  that  plaintiff'  may  have 
been  the  only  one  to  use,  coupled  together  in  combina- 
tion, words  which,  separately  and  in  combination  with 
other  words,  were  in  general  use  as  applied  to  merchan- 
dise of  the  same  descriptive  properties  during  the  whole 
of  the  ten-year  period,  does  not  amount  to  that  exclusive 
use  which  is  required  by  the  Ten- Year  Clause.  Sup- 
pose plaintiff*  had,  in  the  year  1894,  coupled  together  the 
words  chocolate  and  vanilla,  in  the  combination  "Choco- 
late-Vanilla," and  had  been  the  only  one  to  use  those 
words  in  that  combination  until  October  31st.,  1905, 
would  that  have  given  it  theright  to  claim  that  it  had  the 
exclusive  use  of  those  words  during  the  ten-year  period, 
so  as  to  enable  it  to  register  them  under  the  Ten- Year 
Clause  and  exclude  others  from  using  them,  or  either  of 
them,  as  applied  to  beverages  containing  chocolate  and 
vanilla,  or  both?  The  Court  of  Appeals  of  the  District 
of  Columbia  has  held  otherwise. 

In  the  case  of  In  Re  Meyers  Brothers  Coffee  &  Spice 
Co.,  32  App.  Cas.  (D.  C),  277,  Mr.  Justice  Van  Orsdel, 
in  delivering  the  opinion  of  the  court,  said: 

''Neither  of  the  words  used  in  this  combination 
would,  standing  alone,  be  entitled  to  registration  as 
a  trade-mark  for  coffee.  ***     This  court  has  held 
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that  a  resisterable  mark  cannot  be  made  by  com- 
bining two  non-registerable  words." 

In  Kentucky  Distilleries  &  Warehouse  Co.  v.  Old  Lex- 
ington Distilling  Co.,  32  App.  Cas.  (D.  C),  223,  the  ap- 
pUcant  sought  to  register  the  words  "Old  Lexington 
Club"  under  the  Ten- Year  Clause,  as  a  trade-mark  for 
whiskey,  claiming  to  have  had  the  exclusive  use  of  that 
combination  of  words,  although  not  the  exclusive  use 
of  the  separate  elements  of  the  combinatin,  during  the 
ten-year  period.  The  court  held  that  the  word  ''Lexing- 
ton" was  geographical,  and  had  been  used  by  others 
during  the  ten-year  period  as  descriptive  of  whiskeys 
distilled  at  Lexington,  and  that  the  word  "Club"  had  been 
used  in  56  different  combinations  as  a  brand  for  whiskey 
during  the  same  period;  and  consequently  refused  reg- 
istration of  the  combination  on  the  ground  that  the  ap- 
plicant had  not  had  the  exclusive  use  of  the  words  form- 
ing the  combination. 

38  CYC,  857-8: 

"A  combination  of  non-registerable  words  is  not 
entitled  to  registration." 

The  court  below  based  its  decision  that  the  words 
"Coca-Cola"  constitute  a  valid  trade-mark  upon  the  opin- 
ion of  Judge  Grubb  in  the  case  of  Coca-Cola  Co.  v.  Dea- 
con Brown  Bottling  Co.,  200  Fed.,  105,  and,  perhaps, 
also,  upon  the  decision  in  Nashville  Syrup  Co.  v.  Coca 
Cola  Co.,  215  Fed.,  527.  In  passing  upon  this  question 
Judge  Sawtelle  said: 

*'The  question  of  the  validity  of  the  trade-mark 
'Coca-Cola'  and  the  right  of  plaintiff  to  its  exclusive 
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use  since  its  registration  under  the  Act  of  Congress 
of  Feb.  20th.,  1905,  would  seem  to  be  placed  be- 
yond the  pale  of  contention  by  the  case  of  Coca- 
Cola  Co.  V.  Deacon  Brozvn  Bottling  Co.,  200  Fed., 
105."    (Rec,  238). 

The  case  cited  was  just  an  application  for  a  prelimi- 
nary injunction,  and  was  tried  simply  on  affidavits. 
Nashville  Syrup  Co.  v.  Coca-Cola  Co.,  supra,  was  like- 
wise tried  both  on  final  hearing  in  the  district  court  and 
in  the  Circuit  Court  of  Appeals,  simply  upon  the  affi- 
davits submitted  on  a  previous  application  for  a  pre- 
liminary injunction.  Evidently  the  affidavits  in  those 
cases  failed  to  show  the  fact  that  the  words  "Coca"  and 
''Cola"  had  both  been  in  general  use  during  the  whole 
of  the  ten-year  period,  otherwise  it  is  inconceivable  that 
the  courts  in  those  cases  could  have  reached  the  conclu- 
sions they  did. 

But  if  it  could  be  said,  under  the  fact  as  disclosed  in 
this  case,  that  plaintiff  had  actually  had  the  exclusive 
use,  within  the  meaning  of  the  Ten- Year  Clause  of  the 
combination,  ''Coca-Cola,"  it  is  plain  that  its  claim  to  a 
trade-mark  therein  would  have  to  be  strictly  confined  to 
the  combination,  and  that  it  could  not  be  extended  to 
include  either  of  those  words  when  used  separately,  or 
in  other  condrinations. 

Nor  could  plaintiff'  obtain  any  greater  measure  of 
protection  for  the  conibination  than  is  accorded  to  de- 
scriptive words  which  are  not  registerable,  but  which 
have  acquired  a  secondary  meaning  indicating  origin. 
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In  Thaddeus  Davis  Co.  v.  Davis,  233  U.  S.,  461,  470; 
58  L.  Ed.,  1046,  1050,  the  court,  after  stating  that  one 
who  rightfully  obtains  registration  of  a  descriptive  word 
under  the  Ten-Year  Clause  is  entitled  to  all  the  protection 
afforded  by  Section  16  of  the  Act,  went  on  to  say: 

''But  while  this  is  true,  the  inquiry  as  to  the  ex- 
tent of  the  right  thus  secured  by  the  statute,  in  the 
case  of  marks  which  are  admitted  to  registration 
under  the  ten-year  clause,  is  not  completely  answer- 
ed.    It  is  apparent  that,  with  respect  to  names  or 
terms  coming  within  this  class,  there  may  be  proper 
uses  by  others  than  the  registrant,  even  in  connec- 
tion with  trade  in  similar  goods.     It  would  seem  to 
be  clear,  for  example,  that  the  registration  for  which 
the  statute  provides  was  not  designed  to  confer  a 
monopoly  of  the  use  of  surnames,  or  of  geographi- 
cal names,  as  such.     It  is  not  to  be  supposed  that 
Congress  intended  to  prevent  one  from  using  his 
own  name  in  trade,  or  from    making    appropriate 
reference  to  the  town  or  city  in  which  his  place  of 
business  is  located;  and  we  do  not  find  it  necessary 
to  consider  the  question  of  the  validity  of  such  an 
attempt  if  one  were  made.     Congress  has  admitted 
to  registration  names  or  terms  belonging  to  the  class 
under  consideration  simply  because  of  their  prior 
use  as  trade-marks,  although  they  had  not  been  such 
in  law.    Their  exclusive  use  as  a  trade-mark  for  the 
stated  period  was  deemed,  in  the  judgment  of  Con- 
gress, a  sufficient  assurance  that  they  had  acquired 
a  secondary  meaning  as  the  designation  of  the  ori- 
gin or  ownership  of  the  merchandise  to  which  they 
were  affixed.    And  it  was  manifestly  in  this  limited 
character  only  that  they  received  statutory  recogni- 
tion, and,  on  registration,  became  entitled  to  pro- 
tection under  the  Act.    In  case,  therefore,  of  marks 
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consisting  of  names  or  terms  having  a  double  sig- 
nificance, and  being  susceptible  of  legitimate  uses 
with  respect  to  their  primary  sense,  the  reproduc- 
tion, copy,  or  imitation  which  constitutes  infringe- 
ment must  be  such  as  is  calculated  to  mislead  the 
public  with  respect  to  the  origin  or  ownership  of 
the  goods,  and  thus  to  invade  the  right  of  the  reg- 
istrants to  the  use  of  the  name  or  term  as  a  designa- 
tion of  his  merchandise.  This  we  conceive  to  be 
the  meaning  of  the  statute.  It  follows  that  where 
the  mark  consists  of  a  surname,  a  person  having 
the  same  name  and  using  it  in  his  own  business,  al- 
though dealing  in  similar  goods,  would  not  be  an  in- 
fringer, provided  that  the  name  was  not  used  in  a 
manner  tending  to  mislead  (  and  it  was  clearly  made 
to  appear  that  the  goods  were  his  own,  and  not  those 
of  the  registrant.  "^^"^"^  Having  duly  registered 
under  the  act,  the  complainant  would  be  entitled  to 
protection  against  any  infringing  use;  but,  in  de- 
termining the  extent  of  the  right  which  the  statute 
secures,  and  what  may  be  said  to  constitute  an  in- 
fringing use,  regard  must  be  had,  as  has  been  said, 
to  the  nature  of  the  mark,  and  its  secondary,  as 
distinguished  from  its  primary,  significance." 

But  in  the  case  at  bar  plaintiff  is  prevented  from 
obtaining  any  relief  at  all,  both  by  its  unclean  hands  and 
by  the  express  provisions  of  Sec.  21  of  the  Act,  which 
provides : 

''That  no  action  or  suit  shall  be  maintained  under 
the  provisions  of  this  Act  in  any  case  where  the 
trade-mark  is  used  in  unlawful  business,  or  '''''''''  has 
been  used  with  the  design  of  deceiving  the  public  in 
the  purchase  of  merchandise." 
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It  is  respectfully  insisted,  therefore,  that  the  District 
Court  erred  in  giving  effect  to  the  words  ''Coca-Cola"  as 
a  trade-mark. 

NO  DECEPTIVE   SIMILARITY   BETWEEN   THE    WORDS 
"KOKE"  AND  "DOPE"  AND  THE  WORDS   'COCO-COLA." 

If  plaintiff'  had  a  trade-mark  in  the  words  "Coca- 
Cola,"  and  were  in  a  position  to  have  that  trade-mark 
protected,  it  would  not  be  entitled  to  an  injunction 
against  the  use  by  defendants  of  the  words  ''Koke"  and 
''Dope"  on  the  ground  .that  they  infringe  the  words 
"Coca-Cola,"  for  there  is  no  evidence  in  the  record  that 
would  justify  a  finding  of  infringement. 

So  far  as  the  word  ''Dope"  is  concerned,  it  was  not 
alleged  in  either  the  original  or  the  amended  bill  that 
it  deceptively  resembles  the  words  "Coca-Cola,"  or  that 
it  is  an  abbreviation  there  of,  and  plaintiff's  counsel 
made  no  such  insistence  either  in  their  argument  at  bar 
or  in  their  brief.  Just  how  the  District  Court  reached 
the  conclusion  it  did  with  respect  to  that  word  is  a  mat- 
ter that  does  satisfactorily  appear  from  the  opinion. 
That  the  word  bears  no  deceptive  similarity  to  the  words 
"Coca-Cola"  was  admitted  by  all  of  plaintiff's  witnesses 
who  were  questioned  on  that  point,  as  shown  in  the  ac- 
companying schedules. 

That  the  word  "Koke"  does  not  decepticely  resemble 
the  words  "Coca-Cola"  has  already  been  decided  by  two 
courts.  In  one  of  the  cases  the  decision  was  final,  the 
appeal  having  been  dismissed;  in  the  other,  the  court 
decided  the  question  on  the  same  record  as  that  now  be- 


314 


fore  this  court,  a  copy  of  the  record  in  this  case  having 
been  used  as  the  evidence  in  that  case. 

The  first  case  was  that  of  Coca-Cola  Co.  v.  Branham, 
et  al,  216  Fed.,  264.  In  that  case  the  defendants,  who 
were  bottlers  and  wholesale  distributors  of  defendants' 
product,  were  using  the  word  "Koke"  on  their  packages 
in  the  same  style  of  type  as  that  in  which  the  defendants 
in  this  case  are  using  it,  and  the  suit  was  brought,  among 
other  things,  to  enjoin  its  use  as  an  infringement  of  the 
words  "Coca-Cola."  In  passing  upon  the  question  of 
infringement.  Judge  Youmans  said: 

"There  is  no  evidence  to  show  that  defendants 
have  been  guilty  of  infringement  of  plaintiff's  trade 
name." 

The  other  case  was  that  of  Coca-Cola  Co.  v.  Koke 
Company  of  America,  pending  in  the  Patent  Office.  In 
passing  upon  the  question  of  infringement,  with  the  rec- 
ord in  this  case  before  him,  the  Examiner  of  Interfer- 
ences said : 

"The  opposer  [the  Coca-Cola  Co.]  has  not  es- 
tablished  by  the  evidence  which  has  been  introduced, 
and  does  not  appear  to  have  attempted  to  establish, 
that  any  person  has  ever  been  misled,  as  a  result 
of  any  similarity  or  resemblance  between  the  marks 
'Coca-Cola'  and  'Koke,'  into  a  purchase  of  appli- 
cant's [the  Koke  Company  of  America's]  goods 
believing  them  to  be  the  goods  of  the  opposer.  In 
the  absence  of  such  proof,  and  in  view  of  the  fact 
that  both  parties  have  been  actively  engaged  in  a 
competitive  business  for  a  number  of  years,  it 
should  not  be  assumed  that  there  is  any  likelihood  of 
confusion,  as  originally  alleged  by  the  opposer,  be- 
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cause  of  any  resemblance  which  the  mark  'Koke' 
bears  to  the  mark  'Coca-Cola.'  " 

In  the  Branham  case,  supra,  after  alleging  with  much 
verbosity  that  the  word  ''Koke"  was  a  deceptive  imita- 
tion and  infringement  of  the  words  ''Coca-Cola,''  and 
that  its  presence  on  the  caps  and  labels  of  defendants' 
bottles,  as  there  displayed,  had  misled  the  public  into 
the  purchase  of  defendants'  product  believing  it  to  be  the 
product  of  plaintiff,  the  bill  proceeded: 

"To  aid  in  the  deception  so  practiced,  and  by  and 
with  the  advice,  knowledge  and  consent  of  the  re- 
spondents, said  men  and  boys  [who  sell  and  dis- 
pense defendants'  beverage  to  the  public]  at  once, 
and  before  handing  the  bottles  containing  such  sub- 
stitute to  the  purchaser  thereof,  have  been  and  are 
accustomed  to  remove  the  caps  from  said  bottles 
zvherehy  the  purchaser  is  likely  to  detect  the  decep- 
tion practiced  upon  him."  (Defendants'  Exhibit 
2J2),  page  15) 

In  the  case  at  bar,  after  alleging  in  the  original  bill 
that  defendants  brand  their  goods  and  packages  with  the 
word  "Koke"  printed  in  a  style  of  type  deceptively  re- 
sembling that  in  which  plaintiff  prints  the  words  "Coca- 
Cola,"  for  the  fraudulent  purpose  of  causing  the  public 
to  believe,  when  they  see  that  word  printed  in  that  style 
of  type  on  defendants'  package,  that  it  is  plaintiff's  al- 
leged trade-mark  "Coca-Cola"  affixed  thereto,  and  of 
thus  deluding  them  into  accepting  defendants'  product 
as  the  product  of  the  plaintiff;  and  that  defendants  ad- 
vertise their  product  under  the  name  "Koke,"  and  put  up 
signs  bearing  that  word,  printed  in  that  alleged  decep- 
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tive  style  of  type,  at  soda  fountains    and    soft    drink  j 
stands  where  their  goods  are  on  sale,  for  the  fraudulent 
purpose  of  causing  the  public  to  believe,  upon  seeing ' 
the  word  ''Koke,"  as  so  printed  on  said  signs  and  ad- 
vertisements, that  it  is  ''Coca-Cola"  that  it  advertised  and 
on  sale  at  said  establishments,  and  of  thus  causing  them 
to  patronize  those  establishments  and  drink  defendants' 
product  under  the  false  notion  that  they  are  patronizing 
''Coca-Cola"   establishments  and  are  drinking  "Coca- 
Cola;"  and  that,  by  the  alleged  fraudulent  means  afore- 
said, defendants  have  enabled  dealers  to  pass  off  their 
product  as  plaintiff's  product;  how  did  plaintiff  go  about 
proving  these  charges?     It  proved  them,  just  as  it  did 
in  the  Branhani  case,  by  bringing  forward  evidence  tend- 
ing to  show  that  dealers  remove  the  crowns,  bearing 
the  word  "Koke,"  from  the  bottles  containing  defen- 
dants' product,  before  serving  same  to  the  public,  for 
the  fraudulent,  purpose  of  preventing  the  public  from 
seeing  the  word  "Koke,"  printed  in  the  alleged  decep- 
tive style  of  type  referred  to,  on  those  crowns,  and  thus 
readily  detecting  that  the  article  is  not  "Coca-Cola;"  and 
that  defendants  shipped  their  syrup,  in  one  instance,  to 
a  soda  fountain  proprietor  who  was  fearful  of  incurring 
the  vengeance  of  the  Coca-Cola  Co.  by  being  caught 
handling  the  goods  of  a  rival,  in  a  plain  barrel,  with  the 
label  bearing  the  word  "Koke"  left  off,  for  the  fraudu- 
lent purpose  of  preventing  the  public  from  seeing  the 
word  "Koke"  on  the  label  and  thus  readily  detecting  that 
said  dealer  was  carrying  defendants'  product  and  not 
plaintiff's;  and  that  defendants  do  not  advertise  their 
goods  at  all,  and  do  not  place  any  signs  bearing  the  word 
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"Koke"  in  conspicuous  places  about  soda  fountains  and 
soft  drink  stands  where  their  goods  are  sold,  for  fear 
that  the  public,  on  seeing  the  word  "Koke,"  printed  in 
the  alleged  deceptive  style  of  type  referred  to,  upon  said 
signs  and  advertisements,  will  thereby  at  once  detect  that 
the  establishment  carries  "Koke"  instad  of  ''Coca-Cola," 
and  thus  be  led  to  shun  it. 

If  this  were  not  enough  in  itself  to  convince  anyone 
that  there  is  no  deceptive  similarity  between  the  word 
''Koke"  and  the  words  ''Coca-Cola,"  then  the  evidence  of 
plaintiff's  own  witnesses  upon  this  point,  which  is  set  out 
in  the  accompanying  schedules,  ought  to  remove  all  doubt 
on  the  subject. 

In  Coca-Cola  Co.  v.  Glee-Nol  Bottling  Co.  221  Fed., 
61,  (*'C.  C.  A."-5),  plaintiff  sought  to  enjoin  the  use  of 
the  word  "Glee-Nol,"  printed  in  a  style  of  script  like  that 
in  which  plaintiff  prints  the  words  "Coca-Cola,"  as  an 
infringement  of  its  alleged  trade-mark,  and  as  unfair 
competition.  ''Glee-Nol"  was  a  beverage  having  the 
same  color  and  taste  as  plaintiff's  product,  and  was 
sold  in  bottles  of  the  same  size,  color  and  shape,  having 
caps  or  crowns  of  the  same  general  design. 

In  disposing  of  the  question  raised  by  the  defendant's 
use  of  script  type  for  the  word  "Glee-Nol,"  the  Court 
said : 

"And  it  was  not  made  to  appear  that  the  use  of 
the  defendant  company  of  the  same  style  of  script 
as  that  used  for  the  name  'Coca-Cola'  on  the  bot- 
tles containing  it  resulted  in  there  being  any  resem- 
blance between  the  two  names  as  they  were  re- 
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spectively  displayed  other  than  stich  as  exists  be- 
tween two  written  or  printed  words  which  are 
wholly  different,  except  in  so  far  as  a  letter  or  let- 
ters common  to  both  are  alike/' 

The  decree  of  the  court  below,  which  dismissed  the 
bill,  was  affirmed. 

But  it  is  said  that  it  is  not  so  much  the  appearance  of 
the  word,  ''Koke"  that  is  complained  of  as  it  its  sound 
when  spoken.  It  is  said  that,  the  sound  being  that  same 
as  the  sound  of  the  first  syllable  of  the  word  "Cocoa" — 
namely,  the  sound  of  "coc!' — its  use  amounts  to  an  ap- 
propriation of  a  part  of  plaintiff's  alleged  trade-mark, 
and  is  an  abbreviation  of  it  in  sound.  Suppose  it  is  an 
abbreviation  of  the  word  ''Coca,"  and  suppose  it  has 
identically  the  same  sound;  what  right  has  the  plaintiff 
to  complain,  unless  it  deceptively  resembles  the  whole 
name, — the  combination,  "Coca-Cola?"  Plaintiff's  trade- 
mark rights,  if  it  has  any,  are  in  the  combination,  ''Co- 
ca-Cola," and  not  in  either  the  word  ''Coca"  or  the  word 
"Cola"  considered  by  itself.  Unless  plaintiff  can  show 
an  exclusive  right  to  the  word  "Coca,"  it  certainly  can- 
not complain  of  defendants'  use  of  an  abbreviation  of 
that  word,  or  of  a  word  having  a  sound  resembling  the 
first  syllable  thereof. 

Finally,  it  is  said  that  the  signification  of  the  word 
''Koke"  is  the  same  as  that  of  the  words  "Coca-Cola," 
and  that  therefore  infringement  is  shown.  It  is  true  that 
the  word  ''coke/' — which  may  be  taken  to  be  the  same 
word  as  ''Koke' — means  "cocaine,"  and  that  cocaine  is 


319 


derived  from  coca  and  is  its  active  constituent.  But  here, 
again,  the  alleged  infringement  is  not  of  the  combina- 
tion, but  only  of  a  publici  juris  element  of  that  combina- 
tion. Besides  even  if  ''coke"  had  the  same  signification 
as  the  two  words,  "Coca-Cola,"  coupled  together,  still 
plaintiff  could  not  complain,  because  the  signification 
here  involved  is  nothing  more  than  the  primary  descrip- 
tive signification  of  the  words  ''Coca-Cola,"  and,  as  has 
been  seen,  defendants  have  the  right  to  signify  the  fact 
which  the  words  "Coca-Cola"  primarily  signify,  by  any 
words  that  may  be  appropriate, — even  the  words  "Coca- 
Cola"  themselves, — and,  if  they  choose,  by  the  word 
Dope." 

Plaintiff,  by  its  conduct  in  striking  from  the  original 
bill  all  charges  that  "Koke"  infringes  "Coca-Cola,"  ad- 
mitted that  it  was  satisfied  there  was  no  infringement. 

It  is  respectfully  insisted,  therefore,  that  the  District 
Court  erred  in  concluding  that  any  infringement  was 
shown. 

The  Alleged  Nick-Names, 
"Coke,"  "Dope,"  Etc. 

In  this  branch  of  the  case  it  is  not  pretended  that 
plaintiff  has  any  propoerty  rights  of  any  kind  in  the 
words  "Koke"  and  "Dope,"  or  that  it  has  ever  used  them 
as  a  mark  of  origin,  or  in  any  other  way;  or  that  they 
deceptively  resemble  its  alleged  trade-mark  "Coca-Cola," 
or  that  defendants  are  using  them  in  any  particular 
manner  which  is  unfair;  or  that  their  presence  on  de-. 
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fendants'  packages,  or  in  their  advertisements,  as  they 
are  there  displayed,  ever  has  misled,  or  is  likely  ever  to 
mislead,  any  one  into  supposing  that  the  goods  so  marked 
or  advertised  are  of  plaintiff's  manufacture.  The  com- 
plaint is  based  simply  and  solely  upon  the  proposition 
that,  by  branding  their  packages  with  these  words,  and 
placing  their  goods  in  the  market  under  the  names 
''Koke"  and  "Dope,"  defendants  have  led  retail  dealers 
to  dispense  the  beverage  made  from  their  syrup  when 
customers  of  the  retail  stores, — consumers, — ask  for 
''cokey  or  ''dope."  It  is  said  that  these  words,  and  all 
similar  expressions,  such  as  "shot-in-fhe-army  "needle^ 
"sniff,"  "cocaine^  "caffeine^  "poison,"  "eye-opener," 
"coffin  varnish!'  "enibahning  fluid,"  etc.,  etc.,  when 
used  by  the  public  in  making  known  what  they  want,  are 
used  to  indicate  a  particular  manufacture  of  the  com- 
modity thus  described,  or  suggested, — as  distinguished 
from  the  nature,  ingredients,  or  effects  of  that  commod- 
ity,— and  to  specifically  and  definitely  designate  the  ar- 
ticle of  plaintiff's  manufacture  as  the  make  referred  to; 
and  that  they  are  so  understood  by  the  retail  dealers  and 
dispensers.  It  is  said,  therefore,  that  the  sale  by  retail- 
ers to  consumers  of  any  product  other  than  that  of 
plaintiff's  manufacture  in  response  to  requests  for 
''coke,"  or  ''dope,"  or  any  of  the  other  numerus  synon- 
omus  expressions,  amouts  to  a  sale  of  such  product  when 
plaintiff's  product  is  specifically  asked  for,  and,  conse- 
quently, to  a  sale  of  such  product  as  the  product  of  the 
plaintiff;  and  that  defendants,  by  encouraging  this  prac- 
tice with  respect  to  their  product,  through  the  use  of  the 
words  "Koke"  and  "Dope"  as  the  names  thereof,  have  | 
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induced  dealers  to  dius  sell  their  g'oods  as  the  goods  of 
plaintiff.  In  other  words,  it  is  said  that  the  mere  use 
by  the  defendants  of  the  words  "Koke"  and  ''Dope," 
apart  from  the  manner  in  which  they  are  used,  makes 
defendants  responsible  for  this  alleged  unfair  practice  on 
the  part  of  retail  dealers, — at  least  to  the  extent  that  it 
aft'ords  encouragement  to  them  to  commit  the 
acts  complained  of, — and  it  is  urged  that  the  defendants 
should  be  enjoined  from  thus  placing  in  the  hands  of 
retail  dealers, — not,  indeed,  an  instrument  of  fraud,  but 
a  color  of  jnsification  for  committing  an  alleged  fraud. 

But  if  the  words  ''coke"  and  "dope,"  and  all  the  other 
synonomous  slang  expressions,  are  not  used  by  the  pub- 
lic to  indicate  any  particular  manufacture  of  the  article 
thus  asked  for,  but  merely  to  indicate  the  kind  of  com- 
modity they  want  by  referring  to  the  nature,  ingredients, 
or  effects  of  that  commodity,  then  there  is  no  basis  for 
the  contention  that  the  sale  of  any  product  other  than 
that  of  plaintiff's  manufacture,  in  response  to  requests 
for  ''coke,"  "dope,''  etc.,  constitutes  a  sale  thereof  as  the 
product  of  the  plaintiff,  for  under  such  circumstances, 
the  public  have  not  asked  specifically  for  plaintiff's  man- 
ufacture, or  for  the  manufacture  of  any  particidar  mak- 
er, but  have  only  asked  generically  for  the  kind  of  com- 
modity primarily  indicated  by  the  words  used,  without 
indicating  in  any  way  zvhose  manufacture  they  prefer,  or 
that  they  care  whose  manufacture  is  served. 

The  only  question  to  be  considered  therefore,  and  the 
one  that  strikes  at  the  root  of  plaintiff's  claim  to  a  rem- 
edy, is:  What  do  the  w^ords  ''coke  and  dope,"  and  the 
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numerous  other  expressions  of  like  import,  when  used 
by  the  public  as  verbal  requests  for  ''soft"  drinks  at  soda 
fountains  and  soft  drink  emporiums,  actually  mean? 
Do  they,  either  in  themselves,  or  by  association,  point 
distinctively  to  source  or  origin, — to  a  particular  man- 
ufaciiirc;  or  do  they,  rather,  merely  point  generically  to 
character,  ingredients  or  effects, — to  a  particular  kind 
of  commodity?  What  is  the  nature  of  the  fact  they  are 
used  to  signify? 

It  is  not  disputed  that  ''coke"  and  "dope"  are  purely 
descriptive  slang  words  forming  part  of  our  common 
stock  of  language.  It  is  admitted  that  "coke"  is  a  slang 
word  meaning  cocaine,  or  a  drug  of  that  character,  and 
that  it  is  applied,  as  an  adjective,  to  those  who  are  ad- 
dicted to  the  use  of  such  drugs,  or  who  sell  them.  It  is 
admitted  that  "dope"  is  another  slang  word  meaning 
any  narcotic  drug,  and  that  it  is  not  only  applied,  as  an 
adjective,  to  drug-fiends  and  persons  of  that  description,  J 
but  that,  as  a  transitive  verb,  it  means  to  administer  a 
stupefying  or  exhilarating  drug  to,  and,  as  an  intransi- 
tive verb,  to  be  influenced  by  such  a  drug,  or  the  condi- 
tion of  being  under  its  influence.  That  this  in  the  mean- 
'ing  of  these  words  as  well  understood  by  everybody,  is 
not  only  admitted  by  practically  all  of  plaintiff's  wit- 
nesses, but  is  confirmed  by  a  numl)er  of  dictionaries.^ 
It  is  admitted  that  the  other  expressions,  such  as  "shot- 
in-the-arm,"  "sniff,"  "eye-opener,"  "morphine  cocktail," 
etc.,  etc.,  are  all  based  on  the  same  idea  and  all  carry  the 
same  meaning.    It   is   admitted   that   ])laintiff's  product 
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contains  caffeine,  and  that  caft'eine  is  a  powerful  stimu- 
lating drug  such  as  the  words  "coke"  and  "dope,"  etc., 
describe.  It  is  admitted  that  it  formerly  contained  co- 
caine as  well  as  caffeine,  and  that  it  was  advertised  and 
sold  as  a  "brain  tonic"  and  "nerve  stimulant"  for  the 
cure  of  "headache  and  nervous  exhaustion"  and  allied 
nervous  affections.  It  is  admitted  that  it  is  the  general 
impression  of  the  public  that  it  contains  cocaine,  or  some 
powerful  drug  of  like  character,  and  that  many  regard  it 
as  a  ''dope,"  or  a  medicine  of  some  kind. 

It  is  perfectly  obvious,  therefore,  why,  and  in  what 
sense,  the  public  use  the  words  ''coke"  and  "dope,"  and 
all  the  other  similar  expressions,  in  asking  for  the  char- 
acter of  drink  plaintiff  manufactures.  They  use  them  in 
the  sense  in  which  they  are  universally  understood,  to 
indicate  the  kind  of  drink  which  they  appropriately  de- 
scribe, and  to  distinguish  that  kind  of  drink  from  other 
kinds  of  soda  water,  such  as  chocolate,  vanilla,  straw- 
berry, etc.,  by  referring  to  its  distinctive  characteristics. 
As  so  used,  these  words  are  merely  descriptive  of  the 
kind  of  commodity  primarily  indicated  thereby,  and  are 
as  appropriately  descriptive  of  that  commodity  when 
made  by  defendants  as  when  made  by  plaintiff. 

It  is  admitted  that  there  are  now  on  the  market,  and 
have  been  for  many  years,  almost  innumerable  bever- 
ages of  this  description,  and  that  the  pul:)lic  are  well 
aware  of  the  fact  that  they  contain  some  potent  drug' 
such  as  the  words  "coke"  and  "dope"  aptly  describe. 
It  is  shown  by  a  large  number  of  witnesses  for  defend- 
ants, and  it  is  admitted  by  many  of  plaintiff's  witnesses, 
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that  those  who  know  there  are  preparations  of  this  kind 
other  than  plaintiff's  on  the  market,  apply  the  words 
''coke''  and  ''dope,"  etc.,  to  them  all  indiscriminately  and 
as  a  class,  as  a  means  of  distinguishing  that  kind  of  a 
drink  from  the  other  kinds  of  soda  water,  and  not  as  a 
means  of  distinguishing  any  particular  make  of  that 
drink  from  any  other  make. 

From  the  fact  that  plaintiff  is  endeavoring  to  obtain 
an  injunction  against  the  sale  of  defendants'  product, 
not  only  when  "coke"  or  "dope"  is  asked  for,  but  when 
''any  name  or  nick-name  by  zvhicJi  plaintiff's  product  is 
commonly  known'  is  used,  such  as  "shot-in-the-arm," 
*'needly,"  "sniff,"  "eye-opener,"  etc.,  it  is  manifest  that 
the  complaint,  at  bottom,  is  based,  not  so  much  upon  the 
sale  of  defendants'  product  when  ''coke"  or  ''dope"  is 
asked  for,  or  when  any  particular  word  or  phrase  is  used, 
as  when  the  idea  that  these  various  words  and  phrases 
express  is  conveyed, — that  is,  when  the  article  is  describ- 
ed, no  matter  n^hat  the  particidar  zvords  may  be  that 
happen  to  be  used  for  that  purpose.  In  short,  what 
plaintiff  is  here  complaining  of  is  not  unfair  competition, 
but  any  competition. 

In  Delazvare  &  Hudson  Canal  Co.  v.  Clark,  80  U.  S-, 
311,  328,  L.  Ed.,  581,  583,  it  was  said: 

"No  one  can  claim  i)r()tection  for  the  exclusive 
use  of  a  trade-mark  or  trade  name  which  would 
])ractically  give  him  a  monopoly  in  the  sale  of  any 
goods  other  than  those  produced  or  made  by  him- 
self. If  he  could,  the  public  would  be  injured  rather 
than  protected,  for  competition  would  be  destroyed. 
=!c  :K  ^!^  lie  has  no  right  to  appropriate  a  sign  or  a 
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symbol  [or  a  word]  which,  from  the  nature  of  the 
fact  it  is  used  to  signify,  others  may  employ  with 
equal  truth,  and,  therefore,  have  an  equal  right  to 
employ  for  the  same  purpose." 

In  Trinidad  Asphalt  Co.  v.  Standard  Paint  Co.,  163 
Fed.,  977,  981,  90  C.  C.  A.,  195 ;  affirmed,  220  U.  S.,  446, 
55  L.  Ed.,  536,  Circuit  Judge  Hook,  in  delivering  the 
opinion,  said  (at  page  981) : 

"If,  at  the  complainant's  instance,  the  court 
should  enjoin  the  use  of  the  word  'rubbero,'  then, 
logically,  none  of  the  other  manufacturers  who 
make  roofings  resembling  rubber  could  lawfully  call 
their  products  'rubber  roofing'  or  'rubberoid  roof- 
ing' because  of  similarity  to  the  term  selected  by 
complainant,  and  thus  complainant  w^ould  be  al- 
lowed to  fence  off  and  appropriate  to  its  exclusive 
use  a  part  of  our  commo'"  vocabulary.  As  well 
might  a  manufacturer  be  ^ecreed  the  exclusive 
right  to  call  his  sugar  sweet  or  his  vinegar  sour." 

But  it  is  urged  in  all  seriousness  that,  although 
''coke,"  "dope,"  "shot-in-the-arm,"  etc.,  may  be  purely 
descriptive  words,  having  a  simple  and  easy  primary 
meaning  well  understood  by  everybody,  nevertheless 
that  they  have  been  used  by  the  pul^lic  in  association 
with  plaintiff's  product  for  so  long  a  time  that  they 
have  acquired  a  "secondary  meaning,"  and  have  come 
to  indicate  in  the  trade,  not  only  the  kind  of  article  which 
they  describe,  but  plaintiff's  manufacture  of  that  article, 
and  that  they  are  now  used  by  the  public  to  distinguish 
that  article,  when  made  by  plaintiff,  from  the  same  ar- 
ticle when  made  by  others. 
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Many  cases  involving  the  doctrine  of  "secondary 
meaning"  have  been  before  the  courts,  both  in  England 
and  in  this  country,  and  numerous  illustrations  are  af- 
forded of  the  obvious  difficulties  which  make  it  next  to 
impossible  for  essentially  descriptive  words,  having  a 
simple  and  easy  primary  meaning,  to  acquire  a  secondary 
meaning  as  indicating  the  goods  of  a  particular  maker. 
Most  of  the  cases  in  which  the  courts  have  held  a  sec- 
ondary meaning  to  have  been  established  have  been 
cases  involving  geographical  terms,  or  personal  names, 
or  words  not  so  essentially  descriptive  as  to  prevent 
their  partaking  somewhat  of  the  nature  of  fancy  words. 
Few  cases  can  be  found  where  words  that  are  essentially 
descriptive,  and  that  are  in  common,  every-day  use, 
have  been  held  to  have  acquired  a  secondary  meaning. 
This  for  the  reason  that, — 

''The  court,  although  unwilling  that  a  manufac- 
turer should  get  a  monopoly  of  a  local  name,  recog- 
nizes that  there  is  not  the  same  necessity  for  the  de- 
fendant to  use  such  a  name  as  in  the  case  of  a  purely 
descriptive  word;  hence  the  burden  on  the  ])laintiff 
who  seeks  an  injunction  on  the  ground  that  such  lo- 
cal name  has  come  to  indicate  his  goods  only,  is  less 
than  on  one  who  seeks  to  show  such  a  secondary 
meaning  in  the  case  of  a  descriptive  word.  [Sec. 
1340,  Vol.  27,  The  Laws  of  England,  p.  757  (Earl 
of  Halsbury).] 

In  Computing  Scale  Co.  v.  Standard  Computing  Scale 
Co.,  118  Federal,  965,  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  had  ocasion  to  consider  the  doctrine  of 
secondary  meaning  and  the  evidence  necessary  to  estab- 
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lish  it.  It  was  first  sought  to  sustain  the  words  ''com- 
puting" and  "standard"  as  specific  common-law  trade- 
marks, but  it  was  held  that  they  were  not  trade-marks 
because  purely  descriptive.  It  was  then  sought  to  estab- 
lish a  secondary  meaning  for  them.  Mr.  Justice  Lurton, 
speaking  for  the  court,  discussed  this  aspect  of  the  case 
as  follows: 

''But  when  the  word  is  incapable  of  becoming  a 
valid  trade-mark,  because  descriptive,  or  geograph- 
ical, yet  has  by  use  come  to  stand  for  a  particular 
maker  or  vendor,  its  use  by  another  in  this  second- 
ary sense  will  be  restrained  as  unfair  and  fraudu- 
lent competition,  and  its  use  in  its  primary  or  com- 
mon sense  confined  in  such  a  way  as  will  prevent  a 
probable  deceit  by  enabling  one  maker  or  vendor  to 
sell  his  article  as  the  product  of  another.  *  ''^  ''' 

"We  come  now  to  consider  the  case  made  for 
an  injunction  upon  the  ground  of  deceit  and  fraud. 
To  sustain  this  aspect  of  the  bill,  the  complainant 
must  ^ show  that  the  word  'computing,'  though  pri- 
marily descriptive,  and  therefore  not  the  subject  of 
a  technical  trade-mark,  has  acquired  in  the  trade  a 
secondary  signification,  indicating  a  scale  made  or 
sold  by  the  complainant.    The  evidence  wholly  fails 
to  show  that  the  word  'computing,'  associated  with 
scales,  had  come  to  stand  for  the  scale  made  by 
complainant  at  the  time  the  defendant  began  its 
use  as  descriptive  of  its  own  scale.     Ui)on  the  con- 
trary, the  weight  of  the  evidence  is  that  its  trade- 
meaning,  accorded  with  its  primary  signification, 
and  that^  instead  of  standing  for  any  manufacture, 
it  stood  for  a  class  of  scales.     In  short,  the  name 
stands  for  a  machine,  and  not  for  a  maker.    It  will 
be  of  no  public  importance  to  summarize  the  evi- 
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dence  in  order  to  support  this  conclusion.  The 
testimony  as  a  whole,  including  the  catalogue  and 
other  advertising  matter  issued  by  the  complainant, 
is  ineffectual  to  show  that  either  the  public  of  the 
complainant  itself  regarded  the  word  'computing' 
as  indicative  of  the  maker,  and  not  the  machine." 

;jj    ^    ij< 

"We  will  not  pursue  the  facts  further.  The  com- 
plainant's case  is  not  made  out,  so  far  as  it  is  built 
upon  the  claim  that  'computing'  had  come  to  have 
a  well  known  secondary  meaning,  pointing  to  the 
origin  or  maker  of  the  scale." 

The  leading  case  dealing  with  the  question  of  sec- 
ondary meaning  is  that  of  the  Cellular  Clothing  Co.  v. 
Maxton  &  Murray,  which  originated  in  the  Court  of 
Sessions  in  Scotland  in  1898  and  finally  found  its  way 
into  the  House  of  Lords  where  the  evidence  required  to 
establish  secondary  meaning  was  considered  *at  great 

length. 

* 

In  the  Court  of  Sessions,  in  Scotland  [Outer  House, 
March  12,  1898]  15  Rep.  Pat.  Cas.,.602,  Lord  Kyllachy, 
the  Lord  Ordinary,  said : 

''The  issue  which  I  have  to  try  is,  I  apprehend, 
simply  an  issue  of  fact,  and  it  is  this:  Have  the 
Pursuers  proved  to  my  satisfaction  (1)  that,  in  the 
market  in  which  the  Defendants  trade,  'Celkilar' 
cloth  means  the  Pursuers'  cloth;  and  (2n(l)  lliat 
the  Defendants  have  marked  or  designated  as  'Cel- 
lular' cloth  sold  by  them  or  offered  by  them  for  sale 
in  such  manner  as  to  be  likely  to  mislead  purchasers, 
— either  i)urchasers  from  themselves  or  from  shop 
keepers  with  whom  they  deal?     We  have  a  great 
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deal  of  evidence, — some  of  it,  perhaps,  a  little  wide 
of  the. mark, — but  in  order  to  estimate  its  effect 
there  is  one  point  on  which  at  the  outset  I  have 
found  it  necessary  to  make  up  my  mind.     Is  this 
word  'Cellular',  as  applied  to  cloth,  what  is  known 
as  a  fancy  name,  or  is  it  a  properly  described  name, 
or,  if  it  is  neither  in,  strictness,  to  which  does  it 
[603]  more  closely  approximate?    It  is  obvious  that 
according  to  the  answer  the  burden  of  proof  on  the 
Pursuers  may  be  very  light  or  more  or  less  heavy. 
If  a  man  having  goods  to  put  in  the  market  hits 
upon  a  name, — not  necessarily  an  invented  word, 
but  a  name  which  has  no  relation  to  the  character 
or  quality  of  the  goods, — and,  by  advertisements  or 
otherwise,  applies  the  same  to  his  goods,  that  name 
(apart  from  all  questions  of  trade-mark)  becomes 
prima  facie  the  market  name  of  his  goods,  and  no 
evidence,  or  very  little  evidence,  is  required  to  prove 
that  it  is  so  recognized  in  the  market.  **  On  the 
other  hand,  where  goods  are  put  into  the  market 
described  simply  according    to   their   character   or 
quality  by  appropriate  English  words,  the  proposi- 
tion is  just  reversed.    'It  may  be,'  to  use  Lord  Her- 
chell's  words  in  the  case  of  Reddazvay  v.  Banhani, 
'capable  of  proof  that  the  use  of  such  words,  by 
themselves  and  without  explanation  or  qualifica- 
tions, has  the  effect,  in  particular  circumstances,  of 
deceiving  purchasers  into  the  belief  that  they  are 
getting  the  goods  of  A,  while  they  are  really  get- 
ting the  goods  of  B.'     That  is  the  point, — and,  I 
rather  think,  the  only  point, — decided  in  the  case 
of  Reddazvay.     But    while    such  proof  is  possible, 
the    difficulty   of    proof  is  necessarily  great.     For, 
prima   facie,   it  is   scarcely  credil)le   that    (putting 
aside  the  special  conditions  of  the  foreign  markets) 
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men  of  business  will  be  found  to  suppose  that  a 
manufacture  that  has  taken  the  market,  and  is  un- 
protected by  patent,  can  long  continue  to  be  pro- 
duced by  a  single  firm ;  or  fail  to  know  that  a  man- 
ufacture described  merely  by  character  and  quality 
is  as  likely  to  be  the  product  of  one  firm  as  of  an- 
other. Witnesses  may  no  doubt  be  found  to  say 
the  contrary, — to  say  that  they  would  or  might 
have  so  believed.  But  the  question  is,  would  they 
really  have  done  so,  or  been  likely  to  do  so,  if 
brought  to  the  test  ?  And  one  is  apt  to  be  skeptical 
about  general  statements  of  that  kind.  *** 

[604]  ''There  can  be  no  doubt  that  the  word 
'Cellular'  is  an  ordinary  English  word.  It  is  to  be 
found  in  all  dictionaries,  and  is  part  of  the  common 
stock  of  language.  It  is  quite  commonly  applied 
to  describe  a  certain  structure  of  the  natural  sub- 
stance, and,  prima  facie,  it  is  equally  open  to  de- 
scribe a  certain  texture  of  woven  goods.  It  is  said, 
however,  that,  as  applied  to  cloth,  it  was  in  fact  a 
term  new  and  peculiar;  and,  in  a  sense,  that  is  no 
doubt  true.  But  the  question,  I  apprehend,  is 
whether  it  was  not  all  the  same  a  quite  accurate 
and  natural  and  appropriate  term, — indeed  the  most 
natural  and  appropriate  term, — wherewith  to  de- 
stribe  this  particular  kind  of  cloth.  Now,  as  to 
that,  it  is,  I  think,  fair  to  refer  to  the  Pursuers'  own 
description  of  the  character  and  qualities  of  their 
fabric.  I  take  their  original  advertisement,  viz., 
from  the  Lancet,  of  June,  1888,  No.  31,  of  Process. 
There  they  say:  'The  principle  involved  in  this 
material,  both  for  over  and  under  clothing,  is  that 
it  is  cellular  in  structure,  so  that  advantages  is  taken 
of  the  non-conducting  power  of  air  to  make  it  a 
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covering  for  the  body  equally  fit  for  the  cold  winter 
or  the  warmth  of  summer/  "^"^"^ 

"It  seems  to  me  that,  if  these  passages  accu- 
rately describe  the  character  and  qualities  of  the 
Pursuers'  cloth,  it  is  not  possible  to  hold  that  the 
term  'Cellular'  is,  as  applied  to  that  cloth,  a  term 
at  all  arbitrary  or  fanciful.  On  the  contrary,  it 
appears  to  me  to  be  a  term  simply  and  accurately 
descriptive  of  the  particular  fabric.  Assuming  that 
the  fabric  consists  of  a  number  of  small  cells,  and 
that  its  merit  and  advantage  is  that  it  is  woven  in 
that  way,  I  think  that  to  call  it  'Cellular'  is  to  call 
it  by  its  natural  and  appropriate  name.  If  its  fea- 
ture had  been  simply  porosity,  and  it  had  been  call- 
ed 'porus'  cloth,  I  do  not  see  that  the  question  would 
have  been  different.  *''''''  Now,  this  being  so, — the 
name  being  simply  descriptive, — it  is,  as  I  have 
already  stated,  extremely  difficult  to  appropriate 
such  a  name  by  attaching  to  it  a  secondary  and 
restricted  sense  which  shall  make  it,  not  a  descrip- 
tive name,  but  a  name  for  the  goods  of  some  par- 
ticular maker.  Still,  this  is,  as  has  been  held,  pos- 
sible; I  must,  therefore,  consider  the  evidence  by 
which  the  Pursuers  propose  to  establish  the  trans- 
formation that  they  allege. 

''That  evidence  may  be  said  to  be  of  two  kinds. 
In  the  first  place,  there  are  adduced  a  number  of 
witnesses  engaged  in  the  soft  goods  trade  who  state 
generally  what  they  understand,  and  what  they  un- 
derstand the  trade  to  understand,  by  the  words 
'Cellular  Cloth.'  I  have  nothing  to  say  against  that 
evidence.  It  is  largely  made  up  of  the  testimony 
of  persons  who  are  the  Pursuers'  agents  or  are  in 
some  wav  connected  with  them.     But  it  is  not  met 
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by  counter  evidence;  and  it  is  probably  as  reliable 
as  such  evidence  usually  is.  All  I  need  say  about 
it  is  that  it  did  not  make  much  impression  on  my 
mind. 

"The  Pursuers  have,  also,  however,  proved  cer- 
tain facts,  and,  in  particular,  these:  (1)  That  al- 
though prior  to  1888  goods  were  in  the  market  to 
which  the  adjective  'Cellular'  might,  without  vio- 
lence, have  been  applied,  the  word  was  not  in  fact 
so  applied  but  was  first  applied  by  the  Pursuers  in 
or  about  that  year;  (2)  that  the  Pursuers  have, 
since  1888,  used  every  effort  to  appropriate  the  word, 
or  to  associate  it  with  their  goods, — advertised  it 
liberally,  if  not  profusely,  and  claiming  the  word 
as  theirs  by  every  means  in  their  power;  (3)  that 
in  particular,  they  have,  by  threats  of  legal  pro- 
ceedings, compelled  or  induced  a  number  of  persons, 
mostly  retail  shop  keepers  throughout  the  country, 
but  in  at  least  two  cases  companies  with  a  board  of 
directors,  to  give  undertakings  to  desist  from  the 
use  of  the  name;  and  (4)  that,  as  the  consequence 
of  these  proceedings,  or  for  other  reasons,  various 
firms, — one,  at  least,  a  firm  of  position  in  London, 
— have,  in  selling  cloth  closely  resembling  the  Pur- 
suers', adopted  names  of  their  own  more  distinctive, 
and,  in  fact,  fanciful,  e.  g.,  the  word  'Cellinette' 
adopted  by  Messrs.  Morley.  That,  I  think,  is  a  fair 
statement  of  the  Pursuers'  proof. 

''Now,  I  do  not  say  that  there  is  not  here  a 
case  that  requires  to  be  considered,  but  for  the 
purpose  of  the  present  action  it  appears  to  me  to 
fall  short  of  what  is  required,  and  to  do  so  especial- 
ly for  two  reasons.  In  the  first  place,  it  has  to  be 
noted  that  the  case  which  the  Pursuers  make,  and 
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must  make,  against  the  present  Defenders  is  a 
case  of  indirect  misrepresentation,  i.  e.,  misrep- 
resentation to  the  general  pubHc  through  the  retail 
shop  keepers.  The  Defenders  are  wholesale  mer- 
chants, and  it  is  not  suggested  that  they  themselves 
sell,  or  are  likely  to  sell,  except  to  persons  in  the 
trade  who  know  quite  well  that  they  are  merely 
their  own  goods  and  not  c.  (/.,  the  goods  of  the  Cel- 
lular Clothing  Co.  At  all  events,  it  is  clearly  prov- 
ed that  they  have  never  in  fact  sold  except  to  such 
persons.  ***  The  alleged  deception  is,  therefore, 
as  I  have  stated,  deception  of  the  general  public, — 
the  customers  of  the  retail  shops ;  and,  that  being 
so,  the  difficulty,  as  it  seems  to  me,  is  that,  so  far 
as  I  can  discover,  there  is  no  evidence  which  goes 
to  show  that  among  the  general  public  the  word 
*Cellular'  has  in  fact  acquired  any  secondary  or 
'Special  meaning.  I  may  be  wrong,  but  I  can  find 
no  evidence  that  the  average  customer  who  asks 
for,  or  is  shown,  cellular  shirts  or  cellular  cloth, 
knows,  or  for  that  matter  cares,  by  whom  the  mate- 
rial has  been  made  or  put  into  the  market.  It  is 
true  that  by  the  Pursuers'  advertisements  their  'Cel- 
lular' cloth  is  extensively  advertised,  and  advertised 
as  only  obtainable  wholesale  from  the  Pursuers' 
Company;  and,  no  doubt,  there  are  persons  who 
read  these  advertisements,  and  who  accept  their 
statements,  and  who,  therefore,  associate  all  'Cel- 
lular' cloth  wath  Pursuers.  There  are  probably,  al- 
so, persons  (perhaps  more  numerous)  who  assume 
that  an  article  so  advertised  is  a  patented  article  and 
can  only  be  produced  by  the  patentees.  And  again, 
there  are,  I  dare  say,  others  who,  knowing  or 
recollecting  nothing  of  the  Pursuers'  name,  assume 
generally  that  an  article  advertised  is  produced  by 
the  advertisers.     The  question,  however,  is  not  -as 
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to  isolated  persons  who  draw  undue  inferences,  or 
even  as  to  the  class  of  persons  who  read  and  are 
impressed  by  advertisements.  The  question  is  as 
to  the  general  public.  And  as  to  them,  all  I  can 
say  is  that,  sitting  here  as  a  jury,  I  am  not  able 
to  hold  it  proved  that,  either  in  England  or  Scot- 
land, the  public  recognize  the  word  'Cellular'  as 
denoting  the  Pursuers'  goods.  *** 

[606]  "I  perhaps  should  add  a  word  with  re- 
gard to  the  undertakings  obtained  from  various 
retail  dealers,  and  the  injunctions  obtained  against 
some  of  them.  It  appears  to  me  that  this  kind  of 
evidence  is  to  some  extent  double  edged.  There  is 
no  doubt  that  a  certain  number  of  dealers,  either 
because  satisfied  of  the  Pursuers'  rights  or  be- 
cause they  did  not  consider  the  matter  worth  con- 
testing, have  been  found  ( 1 )  to  admit  that  they 
had  in  good  faith  used  the  word  in  controversy; 
and  (2)  to  undertake  that  they  would  not  in  the 
future  do  so.  But,  on  the  other  hand,  it  must  be 
observed  that  these  undertakings,  and  the  corre- 
spondence relative  to  them,  seems  also  to  show  a 
somewhat  widespread  ignorance  of  the  alleged 
secondary  sense  of  the  word  'Cellular.'  And  I 
must  also  observe,  with  resi)ect  to  the  injunctions, 
that  the  evidence  as  to  their  issuance  would  have 
had  greater  weight  if  it  had  not  appeared  that  the 
injunctions  were  granted  of  consent,  and  that  in 
two  of  them, — if  not,  also,  in  the  third, — consent 
followed  on  payment  by  the  Pursuers  of  the  !)e- 
fendants'  costs. 

*' Altogether  I  have  come  to  the  conclusion  that 
the  Pursuers  have  failed  to  prove  their  case  and 
that  the  Defenders  are  entitled  to  absolvitor." 
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On  appeal  to  the  Inner  House  (15  Rep.  Pat.  Cas., 
610),  the  judgment  of  the  Outer  House  was  affirmed. 
Finally,  an  appeal  was  taken  to  the  House  of  Lords 
(Cellular  Clothing  Co.  v.  Maxton  &  Murray,  L.  R. 
(1899)  A.  C,  326;  68  L.  J.  P.  C,  72;  80  L.  T.  Rep., 
N.  S.,  809;  16  Rep.  Pat.  Cas.,  397),  where  the  judg- 
ments of  both  lower  courts  were  affirmed. 

Lord  Shand  (16  R.  P.  C,  406) : 

"My  Lords,  notwithstanding  the  anxious  and 
able  arguments  presented  on  behalf  of  the  Appel- 
lants, I  am  clearly  of  the  opinion  that  the  Court 
of  Sessions  has  come  to  a  sound  result,  and  that 
this  appeal  ought  to  be  dismissed.  For  my  part, 
I  entirely  adopt  the  clear  and  valuable  judgment 
of  the  Lord  Ordinary,  Lord  Kyllachy,  and  I  rely 
on  the  ground  of  judgment  which  His  Lordship  has 
so  well  stated. 

^'I  must,  however,  add  that  I  do  not  participate 
in  even  the  slightest  hesitation  which  His  Lord- 
ship has  expressel  as  to  whether  the  word  'Cellular' 
may  not,  to  a  certain  extent,  partake  of  the  char- 
acter of  a  fancy  name.  I  am  of  the  opinion  that 
the  word  is  purely  descriptive  and  was  so  used  by 
the  Appellants.  The  cloth  advertised  and  sold  by 
them  has  been  and  is  called  'Cellular'  because  it  is 
cloth  the  texture  of  which  is  made  up  of  cells.  The 
term  'Cellular'  is  used  in  its  ordinary  signification, 
and  it  was  and  is  used  because  it  aptly  and  properly 
describes  the  goods  or  material  sold.  It  is  unnec- 
essary to  elaborate  the  point,  for  I  think  it  was 
scarcely  disputed  by  the  learned  counsel  for  the 
Appellants.     But  I  find  the  clearest  evidence  of  its 
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being  simply  a  descriptive  term  in  the  advertise- 
ments and  price  lists  which  the  Appellants  them- 
selves circulated.  In  the  price  lists  they  expressly 
say,  '  'Cellular"  cloth  is  so  woven  that  it  consists 
of  an  infinite  number  of  small  cells,  and,  in  the 
advertisements,  as  the  Lord  Chancellor  observed. 
the  Appellants  have  made  it  ([uite  clear  that  they 
were  merely  adopting  the  word  as  properly  describ- 
ing their  goods.  They  have  adopted  a  w-ord  which 
is  in  ordinary  use,  and  they  have  used  it  in  ac- 
cordance with  its  ordinary  signification  in  the  Eng- 
lish language. 

"My  Lords,  there  is  a  vital  distinction  in  cases 
of  this  class  between  invented  or  fancv  words  or 
names,  or  the  names  of  individuals,  such  as  'Crow- 
ley,' or  'Crowley  Millington,'  attached  by  a  man- 
ufacturer of  his  goods  and  stamped  on  the  article 
manufactured  or  sold.  The  idea  of  an  invented  or 
fancy  word  used  as  a  name  is  that  it  has  no  rela- 
tion, or,  at  least,  no  direct  relation,  to  the  char- 
acter or  quality  of  the  goods  which  are  to  be  sold 
under  that  name.  The  word  used  and  attached  to 
the  manufacture  being  an  invented  or  fancy  name, 
and  not  descriptive,  it  follows  that,  if  any  other 
persons  proceeds  to  use  that  name  in  the  sale  of  his 
goods,  it  is  almost,  if  not  altogether,  im])ossible 
to  avoid  the  inference  that  he  is  seeking  to  pass 
his  goods  off  as  the  goods  of  the  other  man.  *** 

[407|  "A  totally  different  principle  must  be 
applied  in  the  case  of  goods  w^iich  arc  sold  under 
a  merely  descriptive  name.  If  a  person  employing 
a  word  or  term  of  well  known  signification  and  in 
ordinary  use,  though  he  is  not  able  to  obtain  a  pat- 
ent for  his  manufacture,  and  although  he  has  not 
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got  the  protection  of  a  reg-istered  trade-mark  for 
the  goods  he  is  proposing  to  sell,  is  yet  able  to 
acquire  the  right  to  appropriate  a  word  or  term  in 
ordinary  use  in  the  English  language  to  describe 
his  goods,  and  to  shut  others  out  from  the  use  of 
the  descriptive  term,  he  would  really  acquire  a 
right  much  more  valuable  than  either  a  patent  or  a 
trade-mark;  for  he  and  his  successors  in  business 
would  gain  the  exclusive  right,  not  for  a  limited 
time  as  in  the  case  of  a  patent,  but  for  all  time 
coming,  to  use  the  words  as  applicable  to  goods 
which  others  may  be  desirous  of  manufacturing, 
and  are  entitled  to  manufacture  and  sell  as  much 
as  he  is.  That  being  so,  it  appears  to  me  that  the 
utmost  difficulty  should  be  put  in  the  way  of  any- 
one who  seeks  to  adopt,  and  use  exclusively  as  his 
own,  a  merely  descriptive  term. 

"My  Lords,  the  case  on  which  the  Appellants 
have  chiefly  relied  is  that  of  the  'camel  hair  belt- 
ing'— the  case  of  Reddazvay.  Of  that  case  I  shall 
only  say  that  it  no  doubt  shows  that  it  is  possible, 
where  a  descriptive  name  has  been  used,  to  prove 
that  so  general, — I  should  rather  say  so  universal, 
— has  been  the  use  of  it  as  to  give  it  a  secondary 
meaning,  and  so  to  confer  on  the  person  who  has 
so  used  it  a  right  to  its  exclusive  use,  or,  at  all 
events,  to  such  a  use  that  others  employing  it  must 
cfualify  that  use  by  some  distinguished  character- 
istic. But  I  confess  I  have  thought, — and  I  still 
think, — that  it  should  be  made  almost  impossible 
for  any  one  to  obtain  the  exclusive  right  to  the  use 
of  a  word  or  term  which  in  in  ordinary  use  in  our 
language,  and  which  is  descriptive  only;  and,  in- 
deed, were  it  not  for  the  decision  in  Rcddaway  s 
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case,  I  should  say  this  should  be  made  altogether 
impossible. 

"It  is  true  the  question  in  issue  in  cases  of  this 
class  may  generally  be  broadly  stated  as:  Did  the 
Defendants  by  their  representations  seek  in  induce 
purchasers  to  acquire  their  goods  under  the  false 
belief  that  these  goods  were  of  the  Plaintiff's  man- 
ufacture? If  it  can  be  shown  that  representations 
to  the  effect  that  the  goods  were  manufactured  by 
the  Plaintiffs  be  made  directly  or  by  implication 
by  the  language  used,  the  Plaintiffs  would,  of  course, 
be  entitled  to  a  remedy.  But  where  the  Plaintiffs' 
proof  shows  that  the  only  representation  by  the 
Defendants  consists  in  the  use  of  a  term  or  terms 
which  aptly  and  correctly  describe  the  goods  offered 
for  sale,  as  in  the  present  case,  it  must  be  a  con- 
dition of  the  Paintiffs'  success  that  they  shall  prove 
that  these  terms  no  longer  mean  what  they  say, — 
no  longer  mean  only  what  they  say, — but  have  ac- 
quired the  secondary  and  further  meaning  that  the 
particular  goods  are  goods  made  by  the  Plaintiffs, 
and,  as  I  have  already  indicated,  it  is,  in  my  view, 
difficult  to  conceive  of  cases  in  which  the  facts  will 
come  up  to  this.  Unless  that  be  proved,  there  is 
no  room  for  a  charge  of  violation  of  any  right,  or 
indeed,  of  a  charge  of  fraud,  for  the  Defendants 
are  only  exercising  the  right  which  they  possess 
as  much  as  the  Plaintiffs  do,  and  which  every  one 
has,  to  employ  words  in  ordinary  use  which  are  an 
apt  and  proper  description  of  the  goods  for  sale.  '"*''' 

I  104 1  "As  to  the  proof  itself,  I  have  only  this 
to  say:  It  nuist  not  be  forgotten  that  it  is  on  the 
Pursuers  that  the  onus  lies  in  seeking  to  appro- 
priate as  their  own  a  descriptive  word  such  as  the 
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word  'Cellular/  It  is  for  the  Pursuers  to  show 
that  in  Scotland  the  term  has  acquired  with  the 
trade  and  with  the  public  the  signification  they 
seek  to  attach  to  it.  We  have  a  large  body  of  evi- 
dence for  the  Defenders  to  the  effect  that  nothing 
of  the  kind  has  occurred.  ***  Taking  the  evidence 
as  a  w^hole,  and  keeping  in  view  that  the  onus  is  on 
the  Pursuers  to  establish  by  proofs  that  a  special 
secondary  meaning  has  been  attached  to  the  word 
'Cellular,'  I  am  clearly  of  the  opinion  that  they  have 
failed  to  make  out  their  case." 

Lord  rJavey  [page  409]  : 

''The  other  observation  which  occurs  to  me  is 
tis:  That  where  a  man  produces,  or  invents,  if 
you  please,  a  new  article,  and  attaches  a  descriptive 
name  to  it, — a  name  which,  as  the  article  has  not 
been  produced  before,  has,  of  course,  not  been  used 
in  connection  with  the  article, — and  secures  for 
himself  either  the  legal  monopoly  or  a  monopoly 
in  fact  of  the  sale  of  that  article  for  a  certain  time, 
the  evidence  of  persons  who  come  forward  and  say 
that  the  name  in  question  suggests  to  their  minds, 
and  is  associated  by  them  with,  the  Plaintiffs'  goods 
alone,  is  of  a  very  slender  character,  for  the  simple 
reason  that  the  plaintiff  was  the  only  maker  of  the 
goods  during  the  time  that  his  monopoly  lasted,  and, 
therefore,  there  was  nothing  to  compare  with  it 
and  anyljody  who  wanted  the  goods  had  no  shop 
to  go  to,  or  no  merchant  or  manufacturer  to  resort 
to,  except  the  Plaintiff.  *** 

1 409]  "In  the  present  case  I  hold  with  the  learn- 
ed judge  of  the  court  below,  and  with  Your  Lord- 
ships, that  there  are  certain  facts  which  are  beyond 
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controversy.  I  take  it  as  regards  the  Defenders, 
the  present  Respondents,  that  it  is  estabHshed  that 
they  have  done  nothing  whatever  to  represent  their 
goods  to  be  the  goods  of  the  Pursuers  unless  the  use 
of  the  word  'cellular,'  without  the  addition  of  any 
other  term, — the  simple  use  of  the  word  'cellular,' 
— is  sufficient  for  that  purpose.  ^^"^ 

''My  Lords,  I  will  assume  for  the  purpose  of 
this  case  that  the  Pursuers  "^^"^  first  introduced  the 
article, — the  cloth  which  is  manufactured  in  this 
particular  'Cellular'  mode  ( I  am  obliged  to  use  the 
word  'cellular'  because  I  know  of  no  other  w^ord 
to  express  it)  and  they  first  attached  the  name 
'Cellular'  to  the  cloth  manufactured  in  that  par- 
ticular mode.  Whether  this  is  so  is  not  quite  clear 
from  the  evidence,  but  I  assume  that  Mr.  Has- 
lom's  statement  in  that  respect  is  correct.  I  think 
it  is  established  by  the  evidence  that  the  word  'cel- 
lular' is  beyond  all  question  of  a  descriptive  char- 
acter. I  need  only  refer  to  the  advertisements  is- 
sued by  the  Pursuers  themselves  for  that  pur- 
pose. ^'^'^ 

[410]  "Then,  My  Lords,  that  being  so,  what  is 
the  evidence  on  which  the  Pursuers  rely  for  the 
purpose  of  showing  that  the  word  has  ac(iuired  a 
secondary  meaning  so  that  the  mere  simple  use  of 
the  word  is  alone  evidence  of  a  misrepresentation 
by  the  Defendants?  *'''* 

"My  Lords,  the  second  class  of  proof  is  that  of  j 
the  witnesses  who  say  in  effect  this  (T  will  take 
one  of  the  best,  and,  I  think,  one  of  the  earliest, 
witnesses, — Mr.  Henley):  'If  I  heard  any  one  in 
the  trade  speak  of  "celhilar"  goods  I  would  under- 
stand  that  he  meant   the  product  of  the  Cellular 
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Clothing  Co.'  Well,  My  Lords,  so  long  as  the  Cel- 
lular Clothing  Company  were  the  only  company 
making  cellular  goods,  that  would  not  be  astonish- 
ing, and,  so  long  as  they  retain  the  monopoly,  no 
doubt  that  might  be  the  case ;  but,  as  I  have  already 
said  in  speaking  of  the  proposition  generally,  this 
is  very  slender  evidence  upon  which  to  found  the 
superstructure  which  the  Pursuers'  counsel  endeav- 
ored to  erect  upon  it,  and,  indeed,  unless  the  gentle- 
men who  give  evidence  of  that  kind  know  that  there 
are  other  manufacturers  making  similar  classes  of 
goods,  there  is  nothing  to  compare  it  with  and  they 
are  merely  stating  a  fact. 

''The  third  class  of  evidence  consists  of  cases  in 
which  the  Pursuers  have  induced  certain  persons 
to  submit  to  injunctions  and  pay  costs.  That  does 
not  appear  to  me  to  be  very  strong  evidence  in  favor 
of  the  Pursuers.  Of  course,  a  shop  keeper,  or  a 
person  in  that  position,  would  hesitate  a  long  time 
before  he  incurred  the  expense, — which  in  the  case 
of  a  trade-mark  or  of  a  patent  case  is  no  slight 
expense, — of  defending  an  action  of  this  character. 
Probably  the  value  to  him  of  the  trade  he  would 
lose  would  not  in  any  way  compensate  for  the  risk 
he  would  run.  Therefore,  as  evidence  of  fact,  I 
do  not  attach  much  imp04*tance  to  those  cases." 

Burberry's  v.  /.  C  Cording  &  Co.,  26  Re]:).  Pat.  Cas., 
700  [High  Court  of  Justice,  Ch.  D.,  Sept.  28th.,  1909], 
Parker,  J : 

"The  precise  relief  asked  for  by  the  Plaintiffs 
in  the  action  is  an  injunction  to  restrain  the  De- 
fendants   from    selling,    advertising   or    otherwise 
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dealing  with  coats  or  over-coats  not  of  the  Plaint- 
iffs' manufacture  or  merchandise  under  the  name 
'Slip-on.'  In  other  words,  they  claim  a  monopoly  of 
the  word  'Slip-on'  in  connection  with  coats  and  over- 
coats generally,  and  they  base  their  claim  on  the 
contention  that  the  word  as  applied  to  coats  and 
over-coats  has  become  by  user  distinctive  of  their 
goods  and  cannot  be  used  in  respect  of  goods  of 
another  trader  without  deceiving  the  public  and 
injuring  Plaintiffs  in  their  business.  **''' 

''The  principles  of  law  applicable  to  cases  of 
this  sort  are  well  known.  On  the  one  hand,  apart 
from  the  law  as  to  trade-marks,  no  one  can  claim 
monopoly  rights  in  the  use  of  a  word  or  name.  On 
the  contrary,  no  one  is  entitled  by  the  use  of  any 
word  or  name,  or,  indeed,  in  any  other  way,  to  rep- 
resent his  goods  as  being  the  goods  of  another  to 
that  party's  injury.  If  an  injunction  be  granted 
restraining  the  use  of  a  word  or  name  it  is  no  doubt 
granted  to  protect  property,  but  the  property  to  pro- 
tect which  it  is  granted  is  not  property  in  the  word 
or  name  but  property  in  the  trade  or  good-will 
which  will  be  injured  by  its  use.  If  the  use  of  a 
word  or  name  be  restrained,  it  can  only  be  on  the 
ground  that  such  use  involves  a  misrepresentation, 
and  that  such  misrepresentation  has  injured,  or  is 
calculated  to  injure, 'another  in  his  trade  or  busi- 
ness. *''''''  It  is  im]:)ortant  for  this  ])urpose  to  consid- 
er whether  the  word  or  name  is  prima  facie  in  the 
nature  of  a  fancy  word  or  name,  or  whether  it  is 
])rima  facie  descriptive  of  the  article  in  respect  of 
which  it  is  used.  It  is  also  important  for  the  same 
purpose  to  consider  its  history,  the  nature  of  its 
use  by  the  person  who  seeks  the  injunction,  and 
the  extent  to  which  it  is  or  has  been  used  by  others. 
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If  the  word  or  name  is  prima  facie  descriptive,  or 
be  in  general  use,  the  difficuhy  of  estabhshing  the 
probabihty  of  deception  is  greatly  increased.  Again, 
if  the  person  who  seeks  the  injunction  has  not  used 
the  word  or  name  simply  for  the  purpose  of  dis- 
tinguishing his  own  goods  from  the  goods  of  others, 
but  primarily  for  the  purpose  of  denoting  or  de- 
scribing the  particular  kind  of  article  to  which  he 
has  applied  it,  and  only  secondarily,  if  at  all,  for  the 
purpose  of  distinguishing  his  own  goods,  it  will  be 
more  difficult  for  him  to  establish  the  probability 
of  deception   **''' 

"With  these  preliminary  observations,  I  will  pro- 
ceed to  deal  with  the  history  of  the  word  'Slip-on' 
and  will  first  consider  the  period  ending  in  1894, 
when  the  word  was  first  used  by  the  Plaintiffs. 

''Upon  the  evidence  before  me  it  appears  that 
the  word  'Slip-on'  was  first  used  by  a  novelist  in  the 
early  part  of  the  last  century  as  the  name  of  a 
coat  known  in  the  Highlands  of  Scotland,  the  pe- 
culiarity of  which  was  its  cai)ability  of  being  thrown 
over  the  shoulders  and  worn  like  a  cloak,  the  sleeves 
hanging  down  the  back.  In  this  sense  the  word 
found  its  way  into  various  dictionaries,  including 
Webster's  Dictionary,  which  is  quoted  in  Defend- 
ants' catalogue.  I  also  find  as  a  fact  that  the  word 
was  from  time  to  time  used  prior  to  1894  both  as 
a  noun  and  as  an  adjective,  denoting  in  the  one  case, 
and  describing  in  the  other,  garments, — not  nec- 
essarily coats, — which  easily  slip  on  and  ofT.  '•''''* 
As  so  used,  I  think  the  word  was  purely  descriptive 
of  the  article  to  which  it  was  applied.  **''' 

''The  result  of   this   evidence  appears  to  be  that 
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in  1894  the  word  'Slip-on'  was  in  actual  use  both 
as  an  adjective  and  as  a  noun.  As  a  noun  it  meant, 
and  as  an  adjective  it  described,  a  garment,  not 
necessarily  a  coat,  which  slipped  on  easily.  As  ap- 
plied to  coats,  however,  it  connoted  a  particular  cut, 
viz.,  a  cut  of  the  'Raglan'  or  'Talma'  type.  ,  It  did 
not  connote  the  material.  I  do  not  think  the  word 
was  in  very  general  use  either  in  the  trade  or  among 
the  public.  It  was,  however,  undoubtedly  used  by 
a  considerable  number  of  tailoring  firms  and  by 
their  customers.  Probably  the  latter,  when  they 
used  the  word,  referred  only  to  the  particular  gar- 
ment they  were  accustomed  to  purchase  from  the 
former  under  that  name  or  description.  On  the 
other  hand,  many  dealers  did  not  know  the  word 
at  all  until  after  1894. 

''In  1894  Plaintiff  introduced  to  the  trade  and 
to  the  public  a  light,  loose  rain-resisting  coat  cut 
in  a  similar  way  to  the  'Raglan'  or  'Talma/  and 
made  of  a  material  rendered  rain  proof  by  chemical 
treatment,  and  not  by  the  use  of  rubber.  This  coat 
they  called,  and  have  since  continuously  advertised 
and  sold  as,  a  'Slip-on,'  and  they  seemed  to  have 
been,  until  recently,  under  the  erroneous  impression 
that  they  had  invented,  or  were  the  first  to  use,  the 
word.  They  adopted  the  word  'Slip-on'  because  it 
aptly  described  the  chief  characteristics  of  the  coat 
in  (juestion,  and  they  used  it  from  the  first  as  the 
name  of,  or  as  an  adjectice  describing,  that  par- 
ticukir  kind  of  coat  as  distinguished  from  other 
kinds  of  coats,  and  not  to  distinguish  coats  made 
by  them  from  coats  made  by  other  firms.  This  is 
abundantly  clear  from  their  advertisements  and  cat- 
alogues. ***  In  1897  they  began  to  advertise  on  a 
large  scale.     In  all  their  advertisements  and  other 
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trade  literature  they  have  used  the  word  'SHp-on/ 
not  only  as  the  name  of  the  article  sold  by  them, 
but  in  close  connection  with  their  own  name,  as 
the  maker  of  the  article.  Every  'Slip-on'  they  have 
sold  has  had  a  label  sewn  in  the  collar  containing 
not  only  the  word  'Slip-on'  but  their  own  name  as 
the  firm  that  makes  or  supplies  the  article. 

"There  can,  I  think,  be  no  doubt  that  by  means 
of  their  extensive  advertisements  and  the  conse- 
quent increase  of  their  business,  the  word  'Slip-on' 
has  in  the  trade,  and  among  the  public  who  buy 
this  sort  of  article,  become  generally  associated 
with  their  firm's  name. 

"Probably  to  the  large  majority  of  persons  who 
require  light  rain  proof  over-coats  for  use  while 
hunting,  or  fishing,  or  riding  on  bicycles,  or  in  mo- 
tors, or  playing  golf,  the  word  'Slip-on'  will  at  once 
suggest,  not  only  the  cut  and  material  of  the  gar- 
ment, but  the  name  of  the  firm  which  advertises 
these  garments  so  largely  and  has  been  so  success- 
/ful  in  satisfying  the  needs  of  the  sporting  section 
of  the  community.  So  far  as  the  trade  is  concerned, 
the  Plaintiffs  have  contributed  to  the  same  result 
by  continually  insisting  upon  their  right  to  the  ex- 
clusive use  of  the  word  as  distinctive  of  the  goods 
of  their  manufacture,  and  threatening  other  traders 
who  have  attempted  to  use  the  word  with  legal  pro- 
ceedings. Summing  up  what  the  Plaintiffs  have 
done  I  think  it  may  be  stated  as  follows:  First, 
they  have  adopted  as  the  name  of  a  particular  kind 
of  cloth  which  they  intended  to  introduce  to  the 
trade  and  to  the  public  a  name  which  aptly  describ- 
ed, and  which  they  intended  to  describe,  one  of  the 
chief  characteristics  of  the  article  to  which  it  was 
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applied;  secondly,  by  their  advertisements,  cata- 
logues and  trade  circulars,  they  have  identified  the 
name  so  chosen  with  the  article  to  which  it  was  ap- 
plied in  such  a  manner  that,  besides  describing  the 
chief  characteristics  of  the  coat,  has  come  to  con- 
note also  the  cut  and  material;  thirdly,  by  these 
same  advertisements,  catalogues  and  trade  circu- 
lars, by  the  consec[uent  world  wide  development  of 
their  business,  by  their  labels  and  by  their  claim  to 
monopoly  rights  in  the  word,  they  have  associated 
this  name  with  the  name  of  their  firm  in  the  mind 
both  of  the  trade  and  of  that  section  of  the  public 
which  requires  coats  of  that  class  to  which  they  ap- 
plied the  word.  ''''''* 

''The  real  question  is  whether,  under  the  circum- 
stances above  described,  there  is  any  reasonable 
probability  of  deception  if  the  Defendants  con- 
tinue to  use  the  word  'Slip-on'  in  the  way  they  have 
done  and  are  doing.  In  considering  this  question 
it  must  be  borne  in  mind  that,  upon  the  facts  as  I 
have  found  them,  the  word  'Slip-on'  is,  and  has  al- 
ways been,  used  by  the  Plaintiffs  primarily  as  a 
word  descriptive  of  goods  of  their  own  manufac- 
ture. If  it  has  come  to  distinguish  their  goods  from 
those  of  others,  it  has  done  so  by  acquiring  a  sec- 
ondary meaning  without  losing  its  descriptive  char- 
acter. Though  I  do  not  agree  with  the  argument 
that  a  word  cannot  be  at  the  same  time  both  de- 
scriptive and  distinctive,  I  think  the  fact  that  it  re- 
tains its  prima  facie  descriptive  signification  in- 
creases the  difficulty  of  proving  that  it  is  distinctive 
of  the  goods  of  any  particular  manufacturer.  If  a 
word  is  prima  facie  the  name  of,  or  a  description  of, 
an  article,  evidence  that  it  is  also  generally  associat- 
ed with  the  name  of  a  particular  manufacturer  is. 
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in  my  opinion,  by  no  means  conclusive  that  it  has 
become  a  distinctive  word  which  cannot  be  used  of 
the  same  article  when  made  by  others  without  risk 
of  deception.  If  the  article  in  question  is  made 
exclusively,  or  mainly,  by  a  particular  manufactur- 
er, it  is  almost  bound  to  be  associated  with  the  name 
of  that  manufacturer  by  the  trade  and  public,  for 
each  trade,  and  each  member  of  the  public,  will 
naturally  associate  the  article  with  the  name  of  the 
manufacturer  who  supplies  it  to  him,  and  who  may 
possibly  be,  in  his  opinion,  the  only  person  who  sup- 
plies it  at  all.  When  a  witness  says  that  he  knows 
the  word  'Slip-on'  as  meaning  not  only  a  particular 
kind  of  coat  but  the  coat  of  a  particular  manufac- 
titrer,  it  is  material  to  know  whether  he  is  acquaint- 
ed with  the  article  as  made  by  any  one  else.  If  he 
is  not,  the  word,  however  it  may  be  associated  in 
his  mind  with  the  particular  manufacturer,  is  not 
really  to  him  a  distinctive  word.  The  danger  of 
relying  too  much  on  what  is  said  by  persons  in  this 
position  is  well  illustrated  by  the  evidence  of  Mr. 
Kelson,  the  editor,  or  former  editor,  of  'Sporting- 
Celebrities.' — (Q)  Speaking  from  your  wide  ex- 
perience, what  does  the  word  "Slip-on"  mean 
amongst  that  section  of  the  public  with  whom  you 
are  brought  in  contact?  (A)  It  is  a  weather-proof 
coat  made  by  Burberry's.  (Q)  Does  "Slip-on" 
give  you  an  idea  of  the  kind  of  garment  it  is?  (A) 
It  is  a  water-proof  gabardine.  (Q)  What  is  its 
characteristic  shape,  if  it  has  any?  (A)  It  is  a 
kind  of  cloak  with  sleeves.  (Q)  Is  it  loose?  (A) 
Yes.  (Q)  Has  it  a  characteristic  shape?  (A) 
No,  I  do  not  thing  it  has  any  characteristic  shape. 
I  could  tell  one  if  I  saw  it  across  the  room.'  Later 
he  said:     'If  I  saw  a  gentleman  in  the  street  com- 
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ing  along  with  a  "Slip-on"  I  should  recognize  it/ 
It  is  quite  clear  from  this  that  Mr.  Kelson  knows 
a  'Slip-on'  only  as  a  particular  kind  of  coat,  and 
that,  to  him,  the  additional  fact  of  its  being  a  coat 
of  Burberry's  manufacture  is  an  inference  from  his 
knowledge  that  Burberry  makes  this  particular  sort 
of  coat.  He  knows  nothing  of  similar  coats  made 
by  other  manufacturers.  I  think  Mr.  Kelson's  evi- 
dence the  more  important  because  he  belongs  to 
that  class  of  the  public  who  buys  , Slip-on'  coats  and 
is  in  no  way  connected  with  the  trade. 

"Proceeding  to  analyze  somewhat  more  in  detail 
the  evidence  given  on  behalf  of  the  Plaintiffs,  and 
confining  myself  for  the  present  to  the  witnesses 
not  connected  with  the  trade,  I  am  inclined  to  think 
the  same  contention  applies  to  what  was  said  by 
Mr.  Harford,  the  principal  of  Livingston  College. 
He  knows  Burberry's  'Slip-ons'  and  recommends 
them  extensively  to  his  missionary  friends.  He 
does  not  know  the  name  'Slip-on'  in  connection  with 
any  firm  except  Burberry's,  but  this  is  quite  con- 
sistent with  his  evidence  that  he  does  not  know  of 
any  other  manufacturer  who  sells  coats  of  the  par- 
ticular class  which  he  knows  as  'Slip-ons.'  Again, 
Mr.  Marston  knows  'Slip-ons'  as  being  a  particular 
kind  of  garment,  but  only  in  connection  with  Bur- 
berry's. He  knows  too  much  about  the  matter  to 
be  deceived  by  the  use  of  the  word  by  other  firms. 
If  other  firms  use  the  name  he  would  merely  think 
they  were  using  Burberry's  name  for  the  article 
they  were  selling.  Once  more,  Mr.  Jones,  a  writer 
on  sporting  subjects,  said  that  'Slip-on'  conveyed 
to  his  mind  a  distinctive  species  of  top  coat  adver- 
tised and  sold  by  Burberry's,  and,  exclusively  by 
them,  so  far  as  he  knew.  Under  these  circumstances 
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he  naturally  knows  the  coat  as  an  article  sold  by 
Burberry's.  If  he  saw  an  advertisement  of  Jones' 
'Slip-ons'  he  would  think,  he  said,  that  Jones  was 
trying  to  trade  on  Burberry's  word.  Pie  would  not 
be  deceived.  He  thinks,  however,  that  if  an  ordi- 
nary member  of  the  public  saw  the  cards  in  the 
defendants'  window  they  would  associate  the  words 
'Slip-on'  appearing  on  the  card  with  the  Plaintiffs' 
firm.  Mr.  Burberry's  evidence  is  to  the  same  ef- 
fect. He  would  gather  from  the  defendants'  ad- 
vertisements that  they  were  simply  trying  to  utilize 
a  name  belonging  to  the  Plaintiffs.  Mr.  Barker,  a 
barrister,  (knows  the  Plaintiffs'  firm  and  orders 
'Slip-ons'  from  them  by  that  name.  He  means  by 
'Slip-on'  a  loose  coat  made  by  Burberry  of  gabar- 
dine. If  he  saw  the  word  with  a  fancy  prefix  he 
would  associate  it  with  Burberry's. 

"Mr.  Harrison,  a  land  agent,  said  that  he  and  his 
acquaintances  speak  of  their  Burberry  coats  as 
'Slip-ons'  simply.  There  is  no  suggestion  of  either 
being  acquainted  with  light  coats  made  by  others, 
or  that,  to  them,  the  word  'Slip-on'  distinguishes 
a  coat  when  made  by  Burberry's  from  the  same 
coat  when  made  by  another.  Mr.  James  Brown's 
evidence  is  to  the  same  effect,  but  he  said  expressly 
that  he  had  never  seen  goods  of  the  same  kind  or 
character  made  by  any  one  other  than  Burberry's. 
The  same  criticism  applies  to  the  evidence  given 
by  Mr.  Hustler,  Mr.  Parsey,  Mr.  Holley,  Mr.  Muir- 
head  and  Mr.  Crombie.  The  last  named  witness, 
if  asked  by  any  member  of  his  staff  in  Aberdeen 
to  procure  him  a  'Slip-on'  in  London,  goes  as  a 
matter  of  course  to  Burberry's  for  the  article  re- 
quired. If  asked  to  procure  a  'Cording's  Slip-on' 
he  would,  until  this  action,  have  thought  it  a  mis- 
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take  and  have  suggested  that  a  Burberry's  'SHp-on' 
was  meant.  If  the  request  had  been  persisted  in, 
he  would  have  inquired  as  to  who  Cording  was.  "^"^"^ 
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I  he  trade  witnesses  of  the  Plaintiffs  may  be  di- 
vided into  two  classes:  first  those  v/ho  have  no  con- 
nection with  the  Plaintiffs'  firm;  and,  secondly, 
those  who  were  their  agents, — not  agents  in  the 
strict  sense  of  the  word, — but  who  buy  the  Plaint- 
iffs' goods  on  special  terms  and  re-sell  either  to  the 
trade  or  public,  and  whose  interest  is  to  make  their 
re-sales  as  large  as  may  be.  These  latter  classes 
may  be  divided  into  those  who  do  not  sell,  and  those 
who  do  sell,  the  goods  of  manufacturers  others  than 
the  Plaintiffs  in  competition  with  Plaintiffs'  goods. 

I 

"I  will   first  consider  the  evidence  of  those  wit-^ 

nesses  who  are  unconnected  with  Plaintiffs'  firm. 
The  first  of  these  is  Mr.  Hardy,  the  managing  di- 
rector of  M.  Hyam  Clothing  Company,  Ltd.  He 
has  always  associated  the  term  'Slip-on'  with  Bur- 
berry's, and  does  not  think  the  term  had  any  com- 
mercial value  until  Burberry's  gave  it  that  value. 
He  considers  the  term  to  have  now  considerable 
commercial  value.  He  knows  of  no  other  firm  which 
makes  'Slip-ons'  except  Burberry's.  His  firm 
makes  a  similar  class  of  goods,  but  calls  them  by 
a  different  name  as  near  as  can  be  got  to  'Slip-on,' 
namely:  'Slip-easy.'  If  asked  for  a  'Slip-on'  he 
would  know  the  sort  of  article  required,  but  he 
does  not  think  he  is  justified  in  using  a  name  which 
has  been  'buiU  u])'  l)y  Burberry's.  He  would  not 
be  deceived  by  Defendants'  advertisements.  Mr.  j 
Baker,  of  Charles  I'aker  &  Company,  only  knows 
the  word  'Slip-on'  in  connection  with  Burberry's. 
He  has  also  understood  it  to  mean  an  easy  fitting  , 
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coat.  It  has  come  to  mean  this  because  Burberry's, 
having  coined  the  word,  have,  by  their  advertise- 
ments,  given  it  this  meaning.  It  is  in  fact  Burber- 
ry's word.  To  Mr.  Leggatt,  the  editor  of  a  tailor- 
ing journal,  'Slip-on'  has  always  meant  a  coat  with 
sleeves  of  a  particular  cut.  Asked  how  many  peo- 
ple make  that  coat,  he  answered,  'I  should  not  like 
to  say.  Burberry's  advertise  it,'  and  he  knows  of 
no  one  else  who  uses  the  term.  *** 

''Passing  to  the  evidence  of  Plaintiff's  so-called 
agents;  Mr.  Scale,  of  E.  &  W.  Scale,  Ltd.,  DubHn, 
deals  not  only  in  the  Plaintiff's  goods  but  in  similar 
goods  made  by  other  firms.  'Slip-on'  to  him  is  a 
particular  kind  of  coat,  but  he  knows  the  word 
only  in  connection  with  Burberry's  goods.  Other 
firms  call  similar  coats  made  by  them  by  different 
names,  such  as  'Slip-over'  or  'Glide-on.'  *** 

"Mr.  Lemon,  of  Lemon  &  Sons,  sells  nothing 
made  of  chemically  rain-proofed  material  except 
the  Plaintiff's  goods.  He  know^s  the  word  'Slip-on' 
only  in  connection  with  Plaintiff's  goods  and  sup- 
plies such  goods  if  asked  for  'Slip-ons.'  If  he  saw 
the  word  'Kathador-Slip-on,'  without  more,  he 
would  think  it  a  'Slip-on'  of  Burberry's  manufac- 
ture. He  would  not  be  deceived  by  the  expression 
'Cording's-Slip-on,'  for  'Slip-on'  to  him  describes  a 
particular  sort  of  garment ;  but  he  thinks  the  public 
might  be  deceived  into  thinking  one  was  selling 
garments  made  by  Burberry's.  *** 

"I  have  given  sufficient  illustration  to  show 
the  nature  of  the  trade  evidence  adduced  on  the 
Plaintiff's  behalf.  I  think  it  evident  that  a  great 
number  of  traders  in  all  parts  of  the  country  con- 
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sider,  when  asked  for  a  'Slip~on/  that  a  Burberry's 
coat  is  meant,  and  supply  a  Burberry's  coat  ac- 
cordingly. At  the  same  time  a  'Slip-on'  is  to  them 
a  coat  of  a  particular  cut  and  material,  so  that  if 
they  were  asked  to  make  a  'Slip-on'  themselves  they 
could  readily  do  so  without  further  instructions  as 
to  cut  or  material.  They  would  not,  I  conclude,  be 
deceived  by  anything  the  Defendants  have  done. 
>i<i!c.ii  Many  of  them  would,  however,  quite  apart 
from  any  question  of  deception,  consider  that  Cord- 
ing's  were  acting  unfairly  by  Burberry's  in  using 
a  word  which  the  latter  had  rendered  popular  at  a 
vast  expenditure  in  advertisements.  This  expendi- 
ture, they  think,  entitled  Burberry's  to  consider  the 
word  as  a  trade  asset  in  which  they  had  a  valuable 
monopoly,  and  they  did  not  think  it  right  to  use 
the  word  of  their  own  goods,  though  it  is  a  word 
that  aptly  describes  such  goods.  **'*'  If  the  word 
is  descriptive,  or  becomes  the  name  of  the  article, 
it  will  be  difficult, if  not  impossible,  to  prove  that 
it  is  distinctive  of  his  own  goods,  or  that  there 
will  be  any  deception  in  its  use  by  others,  and, 
apart  from  the  Trade-Mark  Acts,  the  right  of  any 
one  to  the  exclusive  use  of  a  word  is  always  limited 
by  the  possibility  of  its  use  by  others  without  any 
risk  of  deception. 

^'I  have  come  to  the  conclusion  that,  so  far  as 
the  trade  is  concerned,  whatever  traders  may  think 
of  the  moral  claim  of  the  Plaintiffs  to  the  exclusive 
use  of  the  word  'Slil)-on,'  there  is  no  reasonable 
probability  of  any  of  them  l)eing  deceived  by  what 
the  Defendants  have  done  or  are  doing. 

''It  remains  to  be  considered  whether  there  is 
any  reasonable  probability  of  deception  on  the  part 
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of  the  public.  Taking  the  first  advertisements  com- 
plained of,  it  is,  in  my  opinion,  reasonably  clear 
that  any  person  of  ordinary  intelligence  who  read 
them  would  conclude  that  the  'Slip-ons'  referred 
to  were  the  Defendants'  'Slip-ons/  If  he  omitted 
to  notice  the  Defendants'  name,  and  thought  that 
the  'Slip-ons'  referred  to  were  Burberry's  'Slip* 
ons,'  he  would,  if  he  acted  on  the  advertisements  at 
all,  apply  to  Burberry's  and  the  latter  would  not  be 
injured.  ***  I  come  to  the  conclusion  that  the  risk 
of  deception  from  anything  v/hich  the  Defendants 
have  done  is  extremely  remote.  ^**  It  is  only  rarely 
that  an  English  word,  primarily  descriptive,  and 
which  has  become  the  name  of  a  particular  article 
of  commerce,  can  be  so  distinctive  of  the  goods  of  a 
particular  manufacturer  that  the  court  will  restrain 
its  use  as  calculated  to  deceive  where  there  has  been 
no  actual  deception  and  no  intention  to  take  a  fraud- 
ulent advantage  of  another  by  using  the  word.  It  is 
of  course,  a  truism  to  state  that  unfair  dealing  of 
any  sort  ought  to  be  restrained  by  courts  of  justice, 
but  there  is  another  principle,  and  one  equally  im- 
portant, namely,  that  everybody  dealing  in  an  article 
of  commerce  is  entitled  to  use  any  words  which  are, 
or  have  become,  current  in  the  English  language  as 
denoting  or  describing  that  article,  provided  he  can 
do  so  without  deceiving  the  juiblic  to  another's  in- 
jury. I  am  speaking,  of  course,  without  regard  to 
the  trade-mark  legislation.  The  word  'Slip-on'  was 
a  well  known  word  in  the  English  language  long- 
before  the  Plaintiffs  used  it  at  all.  Though  not  in 
very  general  use,  it  v/as  used  by  a  considerable 
number  of  dealers  and  their  customers  as  denot- 
ing or  describing  a  coat  of  a  particular  cut.  Such 
use  has  continued  to  the  present  time.     The  word 
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possibly  now  denotes  genierally  not  only  the  cut 
but  also  the  material  of  the  article  to  which  it  is 
applied.  This  is  probably  in  the  main  due  to  what 
the  Plaintiffs  have  done,  but  it  still  denotes  pri- 
marily a  particular  kind  of  coat  which  it  is  open 
for  any  one  to  make.  It  is  generally  associated 
with  Plaintiffs'  firm  because  the  Plaintiffs'  firm  is 
by  far  the  most  celebrated  maker  of  coats  of  the 
sort.  If  other  traders  wish  to  meet  the  popular 
demand  for  the  kind  of  article  primarily  denoted 
by  the  word  'Slip-on/  they  are  at  liberty  to  do  so, 
and,  to  grant  an  injunction  restraining  them  from 
using  the  term  by  which  the  article  is  known,  would, 
unless  there  is  strong  evidence  that  such  use  would 
be  calculated  to  deceive  by  reason  of  some  secondary 
meaning  of  the  word,  be,  in  my  opinion,  an  undue 
interference  with  trade,  and  tend  towards  establish- 
ing a  monopoly.  I  have  come  to  the  conclusion  that 
the  evidence  of  probable  deception  in  this  case  is 
not  strong  enough  to  warrant  my  granting  the  in- 
junction that  is  asked.  In  my  opinion,  neither  the 
trade  nor  any  member  of  the  public  endowed  with 
any  ordinary  intelligence  is  likely  to  be  deceived 
by  anything  which  the  Defendants  have  done.  There 
will  be  judgment  for  Defendants  with  cost." 

/    Dewar  \.  Pcwar,  17  R.  P.  C,  341,  358.    Lord  Kylla- 
chy,  in  speaknigof  evidence  of  secondary  meaning,  said: 

"T  have  first  to  consider  whether  the  Pursuers 
have  established  in  point  of  fnct  that  their  whiskey 
is  so  known  in  the  market  as  'J)ewar\s  whiskey' 
that  their  name  has  accjuired  in  the  market  a  sec- 
ondary sense, — that  is  to  say,  that  it  no  longer  de- 
notes,— as  it  did  at  first, — simply  whiskey  made  or 
sold  by  a  person  of  the  name  of  Dewar,  but  de- 
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notes,  and  is  understood  to  denote,  whiskey  made 
or  sold  by  the  Pursuers.  I  am  not  prepared  to 
affirm  that  such  a  thing-  is  impossible,  or,  what 
comes  to  the  same  thing,  is  incapable  of  proof.  It 
may,  i)erhaps,  be  possible  to  establish  by  evidence 
that  in  the  market  generally,  or  in  a  particular  mar- 
ket, and  as  applied  to  particular  goods,  a  surname 
or  patronymic  common,  and  known  to  be  common, 
to  a  large  number  of  persons  means,  and  means 
only,  the  name  of  a  particular  trade.  An  analogous 
question  has  more  than  once  occurred  with  respect 
to  what  is  known  as  a  descriptive  name, — a  name 
which  denotes  primarily  some  kind  or  quality  of 
goods,  but  may  yet  be  shown  by  evidence  to  denote 
in  the  market  the  goods  of  an  individual  or  of  a  firm. 
And  it  may  be  admitted  that  here  as  there,  such 
proof  is  possible.  But,  here  as  there,  the  proof  is 
ahvays  and  necessarily  difficult;  and  it  is  difficult, 
among  other  reasons,  for  this  reason,  that  it  is  so 
very  easy  on  such  a  subject  to  produce  a  great  deal 
of  testimony  not  consciously  false,  and  probably 
most  distinct  and  emphatic,  which  is  yet  essentially 
loose,  and  almost  always  colored.  In  dealing  with 
such  testimony  judges  and  juries  are  apt, — and  I 
think  rightly  apt,  to  be  skeptical.  I  had  occasion 
to  say  something  on  this  subject  in  a  case  which 
related  to  a  descriptive  name,  and  which  ultimately 
went  to  the  House  of  Lords, — the  case  of  the  Cel- 
lular Clothing  Company  (25  R.  198), — and  I  think 
a  great  deal  of  what  I  said  there  I  might  repeat 
here.  In  particular  I  might,  I  think,  hazard  the 
observation  that,  although  it  may  be  possible  to  es- 
tablish, as  against  a  person  using  his  own  name  to 
describe  his  own  goods,  that  his  name  is  already  so 
appropriated  as  to  make  such  description  unlawful, 
I  do  not  myself  know  of  any  case  in  which  the  use 
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by  a  man  of  hisown  name  has  been  successfully 
challenged, — except  in  circumstances  which  plainly 
involved  fraud  on  the* part  of  the  user.  I  must,  there- 
fore, frankly  say  that,  even  if  the  Pursuers'  evi- 
dence in  this  case  stood  unchallenged,  and  was  en- 
tirely consistent,  and  did  not  involve,  as  it  does  in- 
volve, some  manifest  difficulties,  I  should  have  hes- 
itated to  treat  the  greater  part  of  it  as  of  much 
value.  Like  similar  evidence  to  which  I  have  had 
occasion  to  listen,  it  struck  me  as,  for  the  most  part, 
expressed  too  much  'by  the  card ;'  and,  apart  from 
the  circumstance  that  it  did  not  always  distinguish 
between  the  period  before  and  the  period  after  the 
commencement  of  the  present  proceedings,  it  was 
certainly  not  less  open  than  usual  to  the  observation  i 
that,  when  witnesses  are  being  examined  as  to  what 
they  understood  or  understand,  or  what  other  peo- 
ple understood  or  understand,  there  is  always  a  good 
deal  of  room  for  the  play  of  interest,  of  business 
connection,  and  generally  of  party  spirit. 

''Waiving,  however,  all  general  criticism,  and  giv- 
ing the  fullest  effect  to  the  Pursuers'  evidence, 
there  is,  it  seems  to  me,  one  fact  which  J  think  is 
acknowledged,  and  which  is  fatal  to  the  Pursuers 
contention.  Their  whole  case  is  rested  on  the  no- 
toriety (if  I  may  use  the  expression  in  no  offensive 
sense)  which  their  name  has  of  late  years  acquired, 
— l)articularly  in  London, — l)y  reason  of  an  orga- 
nized and  extensive  and  very  costly  system  of  ad- 
vertising. Now  I  think  it  is  admitted, — if  not  it  is 
clearly  i)r()ved, — that  uj)  to  a  (|uite  recent  date, — 
a  date  sul)sequent  to  the  institution  of  these  pro- 
ceedings,— the  Pursuers  did  not  in  this  country  ad- 
vertise as  'Dewar's  Whiskey,'  but  always  advertised 
as  'Dewar's  Perth  Whiskey,'  or  sometimes  a  'John 
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Dewar's  Perth  Whiskey.'  They  did  so  no  doubt 
for  an  excellent  reason,  viz.,  that  they  desired  to 
make  their  trade  name  really  distinctive.  At  all 
events  for  reasons  good  or  bad,  the  name  or  de- 
scription under  which  they  did  in  fact  advertise  was 
what  I  have  stated;  and  whatever  may  have  been 
the  soubriquet  which  their  whiskey  may  have  ob- 
tained, or  by  which  it  may  have  been  described  or 
known  at  numerous  public  house  bars,  yet,  to  the 
general  public, — to  persons  purchasing  it  in  the 
market, — it  was,  at  all  events  at  the  date  of  this 
action,  known  as'Dewar's  Perth  Whiskey'  and 
nothing  else.  I  cannot  in  these  circumstances  see 
how  it  is  possible  to  affirm  that  the  name  'Dewar' 
has  acquired  the  alleged  secondary  sense,  or  that 
the  mere  use  by  the  defendant  of  that  name  is  per 
se  presumably  deceptive." 

Schovc  V.  Schmincke,  33  Ch.  Div.,  546,  55  L.  T.  (N. 
S.),  212,  Chitty,  J.: 

''But  these  facts  by  themselves  are  insufficient 
to  establish  the  plaintiff's  case.  Here  is  evidence 
given  by  persons  conversant  with  the  trade  to  the 
effect  that  the  term  'Castle  Album'  is  now  under- 
stood in  the  trade  to  represent  the  plaintiff's  goods; 
but  several  of  the  plaintiff's  witnesses  are  silent  on 
the  subject,  and  some  others  who  have  made  affi- 
davits do  not  say  more  than  that  the  term  'Castle 
Album'  denotes  the  plaintiff's  albums,  and  no  others. 
This  may  mean  that  the  term  denotes  the  plaintiff's 
goods  to  the  witnesses  themselves,  which  is  very 
probable  and  may  be  accepted  as  true,  seeing  that 
they  are  customers  of  the  plaintiff,  and  have  re- 
ceived from  him  all  the  Castle  Albums  they  have 
bought.    Thus,  in  their  minds,  the  term  would  nat- 
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urally  be  associated  with  the  plaintiff  and  goods  of 
his  maufacture  or  selection.  But  statements  to 
this  effect  fall  far  short  of  the  proposition  which 
the  plaintiff  seeks  to  establish,  namely,  that  the 
term  is  now  accepted  in  the  market  generally  as  de- 
signating exclusively  his  goods.  Opposed  to  the 
evidence  of  the  plaintiff's  witnesses  is  the  evidence 
of  a  considerable  body  of  respectable  witnesses  also 
conversant  with  the  trade.  Further,  the  plaintiff* 
has  been  selling  other  albums  of  a  similar  character, 
but  under  different  designations,  such  as  'The  Lake 
Album,'  'The  Old  Saxon,'  and  'The  Marble;'  and 
other  dealers  in  or  manufacturers  of  a  similar  ar- 
ticle have  been  selling  them  under  the  designation  of 
'floral  albums,'  'old  London,'  'the  Thames,'  the 
Alexander,'  and  the  like.  All  these  albums  are 
apparently  similar  to  the  albums  in  question,  differ- 
ing only,  or  mainly,  in  the  i)ictures  they  contain; 
and  the  titles  appear  to  be  taken  from  the  pictures, 
and  to  be  descriptive  of  them.  It  is  urged  for  the 
plaintiff'  that  these  terms  are  not  descriptive  of  an 
album  for  photographs.  They  are  not  exclusively 
descriptive;  few  descriptions  are  so;  but  they  are 
descriptive  so  far  as  they  go,  and  serve  to  denote 
the  difference  between  different  sets  of  albums  of 
the  same  class.  It  is  obvious  that  any  person  is  at 
liberty  to  make  such  albums  with  representations 
of  castles,  and  it  is  a  strong  proposition  to  say  that 
he  is  not  at  liberty  to  describe  it  as  a  Castle  album, 
or  flic  Castle  album.  Assuming  that,  in  point  of 
law,  it  is  competent  for  the  plaintiff  to  claim  an 
exclusive  right  to  this  title  or  term,  he  can  only  do 
so  by  establishing  incontrovertibly  the  proposition 
that  the  term  has,  by  general  use,  come  to  be  used 
in  a  secondary  sense  as  an  equivalent  for,  and  to 
denote  exclusively,  his  own  goods ;  and  much  more 
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cogent  evidence  would  be  required  than  he  has  ad- 
duced in  support  of  the  custom.  On  the  balance 
of  evidence  as  it  stands,  and  on  the  question  of 
probable  success  or  failure,  at  the  trial,  I  refuse  to 
grant  the  injunction.  But  I  make  the  costs  in  the 
action.'' 

In  Honiel  v.  Bauer  &  Co.,  22  R.  P.  C,  43,  46,  the  fol- 
lowing colloquy  between  Terrell,  K.  C,  and  Lord  Justice 
Vaughan  Williams  is  very  instructive  (p.  46)  : 

''Terrell,  K.  C. :  The  evidence  proves  that  the 
word  'Haematogen,'  used  alone,  has  acquired  the 
secondary  meaning  of  signifying  Dr.  Hommers 
preparation.  [Vaughan  Williams,  L.  J.:  It  is  a 
question  of  degree  in  every  case.  Speaking  for  my- 
self, if  I  was  told  that  a  certain  volume  well  known 
to  the  legal  profession  was  asked  for  sometimes  as 
'Annual  Practice'  and  sometimes  as  'Snow  &  Bur- 
ney's  Annual  Practice,'  I  should  hesitate  to  say  that 
the  words  'Annual  Practice'  had  the  secondary 
meaning  of  'Snow  &  Burney's'.]  The  evidence  here 
satisfies  the  test  explained  in  Rcddazvay  v.  Banhain, 
.13  R.  P.  C,  218;  L.  R.  (1896)  App.  Cas.,  199. 
[Vaughan  Williams,  L.  J.:  The  more  descriptive 
the  word  is,  the  more  difficult  it  is  to  prove  a  sec- 
ondary meaning.]  True,  but  that  is  a  question  of 
degree,  and  the  plaintiff  here  is  in  a  very  much 
stronger  position  than  in  the  'Camel  Hair  Belting' 
or  'Cellular  Clothing.'  This  word  'Haematogen'  is 
only  to  be  found  in  scientific  dictionaries.  [Vaughan 
Williams,  L.  J. :  But  you  have  to  displace  the  pri- 
mary meaning,  for,  as  long  as  that  continues  in  the 
particular  area  to  be  afifected,  you  cannot  say  that 
the  secondary  meaning  is  established.]" 
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In  deciding  the  case  for  the  defendants,  Lord  Justice 
Vaughan  WilUams  said  (46)  : 

''The  ultimate  conclusion  which  Mr.  Justice 
Warrington  arrived  at  appears  in  his  judgment 
when  he  says :  'The  conclusion  I  come  to  on  the 
j  facts  is  that  in  this  case  the  word  'Haematogen' 
has  not  obtained  the  secondary  meaning  which  has 
been  alleged ;  that  it  means  a  preparation  for  form- 
ing blood ;  and  that  I  cannot  regard  the  statements 
of  the  doctors  and  the  other  skilled  witnesses  who 
alone  state  that  the  name  means  Dr.  Hommel's 
production,  as  sufficient  evidence  to  establish  the 
secondary  meaning  in  the  face  of  the  remarks  of 
Lord  Davey,  and,  I  may  add,  of  the  other  noble 
Lords,  in  the  Cellular  Clothing  case  in  the  House 
of  Lords.'  I  agree  with  the  conclusion  of  fact  which 
is  arrived  at  by  Mr.  Justice  Warrington.  I  do  not 
doubt  that  for  the  particular  class  of  persons  who 
would  principally  have  to  deal  with  this  preparation, 
doctors  and  chemists,  this  word  'Haematogen'  has 
a  meaning  quite  independent  of  Dr.  Hommel's  prep- 
aration. It  has  'a  primary  meaning,  and  we  only 
have  to  consider  whether  it  has  acquired  such  a 
secondary  [47]  meaning  as  that,  in  the  minds  of 
that  class  of  persons  who  have  to  deal  with  prepa- 
rations of  this  sort,  it  would  be  taken  to  mean  ex- 
clusively Dr.  Hommel's  preparation.  I  do  not  un- 
derstand that  either  Mr.  Terrell  or  Mr.  Sebastian 
go  the  length  of  saying  that,  immediately  the  plaint- 
iff attached  his  name  to  it's  preparation,  it  would 
have  been  possible  to  say  that  the  word  'Haemato- 
gen'  thereupon  acquired  a  secondary  meaning,  be- 
cause at  that  moment  there  was  no  other  preparation 
in  the  market  to  which  this  word,  which  has  a  pri- 
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mary  meaning,  had  been  applied.  It  seems  to  me  it 
would  be  impossible  to  maintain  such  a  proposition. 
What  they  do  maintain  is  this :  That  in  course  of 
time,  since,  I  think  it  is  said,  1893,  or  somewhere 
thereabouts,  this  particular  preparation  has  come 
to  be  well  known  and  popular,  and  that  gradually 
the  word  'Haematogen'  has  come  to  be  applied  ex- 
clusively to  the  Plaintiff's  preparation,  and  that  it 
would  be  misleading  those  who  had  to  do  with 
chemical  preparations  of  this  sort  if  persons  who 
make  other  preparations  for  the  same  purpose,  but 
with  a  different  analysis,  were  entitled  to  employ 
this  name.  I  wish  to  say  about  this,  first,  that,  if 
you  look  at  the  oral  evidence  which  was  given  by 
the  doctors,  it  is  really  a  true  summary  of  that  evi- 
dence to  say  that  the  doctors  sometimes  call  it 
'Haematogen,'  and  sometimes  call  it  Dr.  Hummel's 
'Haematogen.'  I  do  not  think  that  that  evidence  is 
sufficient  to  establish  that  which  I  ought  not  to 
allow^  to  be  very  easily  established  on  sight  evidence, 
that  this  word  has  acquired  such  a  secondary  mean- 
ing that,  in  the  trade,  if  I  may  use  such  an  ex- 
pression, it  excusively  means  Dr.  Hommel's  prepa- 
ration. '''*''' 

[48]  "In  all  these  cases  if  the  primary  mean- 
ing of  a  word  is  a  simple  and  easy  primary  mean- 
ing, known  to  everybody,  it  is  extremely  difficult  to 
establish  that,  in  any  particular  trade,  this  word 
has  lost  its  well  known  and  original  meaning,  and, 
in  that  trade,  acquired  a  secondary  meaning  to  the 
exclusion  of  the  natural  and  original  meaning  of 
the  word.  "^'^"^  I  entirely  agree  with  the  conclusion 
of  Mr.  Justice  Warrington  that  the  primary  mean- 
ing of  this  word  has  not  been  excuded,  and  it  has 
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not  acquired  a  secondary  meaning  which  attaches 
in  the  trade  to  the  Plaintiff's  goods  exclusively.  I 
think  that  this  appeal  ought  to  be  dismissed  with 
costs."     [Same  case  below,  21  R.  P.  C.  587.] 

Bile  Bean   Manufacturing   Company  vs.   Davidson, 
23  R.  P.  C.  725-732 : 

''The  onus  is  on  the  Complainers  to  prove  that 
the  words  'Bile  Beans'  have  been  appropriated  in 
the  market  to  their  goods.  In  this  case  the  market 
is  the  whole  English  public,  and  the  Complainers 
have  to  prove  that  'Bile  Bean'  has  no  meaning  for 
the  public  but  their  goods.  The  words  are  to  be 
taken  together  as  explaining  each  other.  Both  are 
common  English  words.  'Bean'  describes  not  only 
a  seed,  but,  by  derivative  use,  anything  of  a  roughly 
ellipsoidal  shape,  as  a  piece  of  coal  or  iron  ore  (Mur- 
ray s  Dictionary ,  Ed.  1888).  'Bile'  is  a  descriptive 
adjective  which  makes  it  clear  in  which  of  its  possi- 
ble senses  'Bean'  is,  in  this  case,  to  be  used.  The 
Complainers  themselves,  in  their  advertisements, 
say  that  a  'Bile  Bean'  simply  means  a  bean  for  the 
bile.  The  ordinary  English  will  sense  the  meaning 
at  once.  (Van  Dnser's  Trade-Mark,  4  R.  P.  C.  31 ; 
L.  R.,  34;  C.  D.^623.)  A  generic  name  is  not  capa- 
ble of  being  appropriated  as  a  trade  name.  This 
has  been  frequently  held  in  Scotland.  (Montgom- 
erie  v.  Donald  &  Co.,  11  R.  506;  Stuart  &  Co.  v. 
Scottish  Val  De  Travelers  Paving  Co.  Ld.,  13  R., 
1.).  The  Complainers  must  prove  that  'Bile  Bean' 
is  capable  of  denoting  only  the  pills  sold  by  them 
and  no  others.  (John  Dezvar  &  Sons,  Ld.  v.  /.  H. 
Dewar,  17  R.  P.  C,  341).  Here  no  evidence  at  all 
has  been  brought  of  the  understanding  of  the  pub- 
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lie.  The  evidence  has  all  been  dealers'  evidence  only, 
and  this  will  not  be  enough  where  the  market  is  the 
whole  public  (Cellular  Clothing  Company  v.  Max- 
ton  &  Murray,  ubi  supra.)  There  is  therefore 
nothing  to  displace  the  a  priori  meaning  of  the 
words  'Bile  Bean'  as  pills  for  billiousness.  If  the}^ 
are  ever  thus  used  as  a  common  English  descrip- 
tion of  goods,  they  are  incapable  of  acquiring  a 
secondary  meaning  in  the  sense  that  the  mere  use 
of  the  words  involves  a  representation  that  the 
goods  are  those  of  a  certain  manufacturer,  (Cel- 
lular Clothing  Company  v.  Maxton  &  Murray, 
supra.)  The  principle  of  this  case  has  been  fre- 
quently followed  (Parsons  v.  Gillespie,  15  R.  P.  C, 
57;  L.  R.  [1898]  App.  Cas.,  239;  Ripley  v.  Griffths, 
19  R.  P.  C,  590;  Pels  v.  Hadley  &  Co.,  Ld.,  20 
R.  P.  C,  347,  21  R.  P.  C,  91 ;  Hommell  v.  Gehruder 
Bauer  &  Co.,  21  R.  P.  C,  576;  and  Wotherspoon  & 
Co..  V.  Gray  &  Co.,  2  M.,  38)  In  these  cases  it  was 
held  that  such  phrases  as  'Flaked  Oats,'  'Oval  Blue,' 
'Naptha  Soap'  and  'Haematogen,'  being  purely  de- 
scriptive words,  had  not  acquired  secondary  mean- 
ing. Any  reference  to  the  nature  or  quality  of  the 
goods  is  descriptive,  e.  g.,  'Desiccated'  Soup.'  (King 
&  Co.  Ld.  V.  GiUard  &  Co.  Ld.,  21  R.  P.  C,  589; 
22  R.  P.  C,  327).    There  is  no  case  the  other  way." 

William  Stevens,  Ld.,  vs.  Cassell  &  Company,  Ld., 
50  R.  P.  C,  199,  decided  by  the  High  Court  of  Justice, 
Chancery  Division,  February  6th.,  1913,  Neville,  J. 
page  203)  : 

''In  this  case  I  think  that  the  Plaintiffs  show  no 
title  to  relief.  It  is  undoubtedly  a  matter  of  im- 
portance to  protect  a  trader  from  any  unfair  at- 
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tempt  to  take  advantage  of  his  reputation,  but  it 
is,  I  think,  equally  imporant  to  protect  all  His 
Majesty's  subjects  in  their  right  to  use  the  King's 
English,  and  the  law  will  not  recognize  a  monopoly 
of  English  words  of  common  import. 

''What  is  the  present  case?       It  amounts  in  ef- 
fect to  a  claim  to  the  exclusive  use  of  the  words 
'Magazine  of  Fiction,'  in  connection,  at  all  events, 
with    ephemeral    literature  of  the  kind  before  me. 
It  is  to  be  observed  that  the  words  a  monopoly  in 
the  use  of  which  is  claimed,  are  purely  descriptive 
words.    If  you  have  a  magazine,  and  that  magazine 
contains  nothing  but  fiction,  I  find  a  great  deal  of 
difficulty  in  suggesting  to  anybody  who  desires  to 
describe  the  contents  of  such  a  magazine  any  other, 
or,  at  all  events,  any  better,  form  of  words  than 
'Magazine  of  Fiction.'       I  have  to  deal  with  two 
magazines;  one  is  a  magazine  which  has  long  been 
before  the  public  and  kijown  as  'Cassell's  Magazine.' 
Sometime,  not  very  long  ago,  the  publishers  were 
minded  to  indicate  to  the  public  more  precisely  what 
the  contents  of  this  magazine  might  be.     I  do  not 
know  what  motive  induced  them  to  do  it,  but  prob- 
ably the  large  increase  in  facilities  for  reading,  ac- 
companied, as  I  fear  it  is,  by  a  stationary  develop- 
ment of  brain,  has  lead  to  an  ever  increasing  de- 
mand for  what  is  termed  light  literature,'  and  it 
it  may  be  that  the  words  that  Messrs.  Cassell  have 
added,  which  are  'of  Fiction  and  Popular  Litera- 
ture,' may  have  been  added  lest  any  one  should 
think  that  they  would  be  likely  to  find  matter  of 
value  within  the  covers  of  the  magazine.     Anyhow, 
that  is  the  addition  that  has  been  made,  and  I  have 
the  magazine  before  me,  which,  on  the  face  of  it, 
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conspicuously  declares  that  it  is  'Cassell's  Magazine 
of  Fiction  and  Popular  Literature.'  This  is  said 
to  infringe  the  right  of  Messrs.  Stevens,  Ld.,  who 
have  for  a  long  time  passed  produced  the  maga- 
zine which  bears  the  words  'Magazine  of  Fiction' 
upon  it.  I  am  quite  willing  to  give  Messrs.  Stevens 
the  credit  of  having  obtained  a  considerable  reputa- 
tion in  regard  to  this  magazine,  and  to  believe  that 
a  great  many  people  know  of  the  'Magazine  of  Fic- 
tion' whether  in  its  monthly  form,  or  in  its  double 
form,  or  in  its  special  form;  but  it  is  going  a  long 
way  from  that  to  suggest  that  no  other  firm  in  the 
world  is  entitled  to  describe  the  contents  of  their 
magazine  in  the  only  natural  and  appropriate  way 
in  which  I  think  they  can  describe  them  if  they  are 
minded  to  indicate  what  the  contents  may  be. 

"It  is,  I  suppose,  suggested  that  the  statement 
on  'Cassell's  Magazine'  that  it  is  a  'Magazine  of 
Fiction  and  Popular  Literature'  may  lead  to  some 
confusion,  and  result  in  persons  who  are  desirous 
of  purchasing  the  'Monthly  Magazine  of  Fiction' 
with  which  they  are  familiar  being  put  off  with 
'Cassell's  Magazine'  under  the  impression  that  it  is 
the  article  with  which  they  are  familiar  and  which 
they  desire  to  get.  To  me  it  is  wholly  incredible 
that  anything  of  the  kind  could  happen.  '''*''' 

*'What  is  the  evidence  upon  which  I  am  asked 
to  find  that  no  man  but  the  Plaintiff  has  the  right 
to  put  upon  his  magazine  the  words  'of  Fiction'  or 
that  the  name  'Cassell's  Magazine,'  with  the  addi- 
tion of  'of  Fiction  and  Popular  Literature,'  may 
not  be  used?  It  is  this,  that  there  have  been  a  great 
number  of  successful  instances  of  what  are  known 
as  trap  orders.     Men  and  women  have  been  sent 
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around  to  ask  sometimes  for  'Magazine  of  Fiction,' 
sometimes  for  'the  Magazine  of  Fiction,'' and  some- 
times for  'The  Monthly  Magazine  of  Fiction/  to 
see  if  by  chance  they  may  not  be  given  'Cassell's 
Magazine'  in  response,  and  in  a  very  considerable 
number  of  cases  they  have  been.  I  think  the  motive 
which  induced  the  vendor  in  each  case  to  do  this 
appears  pretty  clearly  from  the  evidence  which  I 
have  heard.  In  most  cases  the  vendors,  perhaps 
not  unnaturally,  think  that  when  asked  for  a  'Mag- 
azine of  Fiction'  or  'The  Magazine  of  Fiction'  that 
any  'Magazine  of  Fiction'  will  do ;  but  their  motive 
always  has  been  that,  if  they  could  seel  a  5  <i.  article, 
they  would  a  great  deal  sooner  do  so  than  sell  a  3  d. 
article.  But  there  is  not  a  trace  of  evidence  that 
anybody  has  been  deceived,  nor  do  I  think  if  you 
waited  ten  years  would  you  find  a  single  instance  in 
which  a  persons  who  desired  to  get  the  'Monthly 
Magazine  of  Fiction,'  wouldl  take  a  'Cassell's  Mag- 
agine.' 

"I  find,  therefore,  that  there  is  no  basis  for,  or 
substance,  in  the  Plaintiff's  action,  and  it  must  be 
dismissed  with  costs." 

Ripley  V.  Griffiths,   19  R.  P.  C,   590,   593.       Far- 
well,  J. : 

"This  is  an  action  brought  by  Mr.  Ripley,  who 
claims  to  have  the  exclusive  right  to  the  use  of  the 
word  'Oval  Blue,'  and  he  sues  the  defendant  on 
the  ground  that  she  has  i)assed  off  goods  not  be- 
ing of  his  manufacture  as  his  goods  by  selling  the 
same  in  answer  to  orders  for  'Oval  Blue.'  The 
principles  upon  which  the  court  acts  in  such  cases  j 
are  really  so  well  settled  that  it  is  hardly  necessary 
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for  me  to  refer  to  them  at  all.  This  is  a  case  of 
the  usual  kind, — an  appeal  to  the  court  to  protect 
a  man  from  having  his  property  affected  by  some- 
body else  passing  off  goods  not  being  his  goods  as 
his  goods.  The  two  issues  of  fact, — and  those 
cases  are  really  all  questions  of  fact, — that  I  have 
to  determine  are,  first  of  all,  do  the  words  'Oval 
Blue'  mean  Ripley's  manufacture  and  nothing  else? 
Secondly,  if  so,  has  the  defendant,  by  herself  or  her 
agent, — in  this  case  it  is  her  daughter  in  her  shop, 
— in  fact  passed  off  goods  not  being  the  plaintiff's 
goods  as  his  goods? 

''Now  it  is  to  be  remembered  that  the  plaintiff 
in  this  case  is  relying  simply  upon  the  words  'Oval 
Blue.'  There  is  no  question  of  Trade-Mark;  there 
is  no  question  of  get-up  or  the  general  appearance 
of  the  article  sold.  It  is  simply  that  the  words 
'Oval  Blue,'  according  to  the  plaintiff's  case,  mean 
Ripley's  blue  and  nothing  else.  The  article  sold  is 
blue,  which  is  a  well  known  laundry  material,  and 
that  is  the  only  name  describing  it.  The  articles 
are  sold  in  oval  form.  It  is  an  absolutely  accurate 
description  of  the  goods  as  sold  both  by  the  plaint- 
iff, and,  also,  in  this  particular  case,  by  the  de- 
fendant, in  that  the  goods  that  she  sold  were  oval 
cakes  made  of  blue, — put  shortly,  'Oval  blue.'  The 
plaintiff,  therefore,  has  set  himself  the  task  of  show^- 
in  that  he  has  acquired  the  two  common  words  in 
the  English  language,  'Oval  Blue,'  which  accurately 
describe  the  articles  sold,  as  his  own  property." 

And,  after  giving  an  abstract  of  the  testimony,  the 
court  concluded  [596.]  : 


368 


''That  is  all  the  evidence  on  that  issue,  and,  to 
my  mind,  it  stops  very  far  short  of  the  discharge 
of  that  burden  which  Lord  Davey  says  is  not  impos- 
sible but  exetremely  difficult  to  discharge,  and  which 
Lord  Shand,  in  the  same  case,  evidently  thought 
was  practically  impossible  to  discharge,  namely,  to 
show  that  words,  purely  descriptive  and  in  common 
use  in  the  English  language,  accurately  describing 
the  articles  sold,  can  be  acquired  by  a  man  on  the 
evidence  that  he  has  alone  for  several  years  made 
articles  of  that  shape  and  sold  them  under  those 
words.  It  seems  to  me  that  on  that  issue  the  plaint- 
iff entirely  fails,  and  has  not  made  out  his  claim 
to  a  monopoly  of  the  words  'Oval  Blue.'  "  I 

Pels  v.  Hedley  &  Co.,  20  R.  P.  C,  437,  422,  Byrne, 
J.: 

''The  first  question  is,  has  the  descriptive  name 
of  'Naptha'  acquired  in  the  market  a  secondary 
meaning  denoting  the  goods  of  the  Plaintiffs  to  the 
exclusion  of  all  other  makers  of  soaps?  I  do  not 
think  the  Plaintiffs  have  succeeded  in  proving  this." 

In  Pels  v.  Stephenson  Bros.,  20  R.  P.  C,  446,  Mr. 
Justice  Kekewich,  speaking  of  the  word  'Naptha,  said: 
"The  question  to  begin  with  is — Is  it  descrip- 
tive of  the  plaintiff's  soap?  Then,  having  found 
that  it  is  descriptive,  and  alxnit  that  I  entertain  no 
doubt,  the  question  is, — and  I  adopt  some  language 
of  Mr.  Justice  Byrne\s  judgment,  but  il  is  language  ' 
to  be  found  in  one  form  or  another  in  many  of  the 
cases, Has  that  descriptive  term  accjuired  a  sec- 
ondary meaning  denoting  the  plaintiff's  goods  ^ 
That  is  a  pure  question  of  fact.  *** 
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**I  gather  from  Mr.  Justice  Byrne's  juclgiTiCU 
that  the  evidence  before  him  in  favor  of  the  ex- 
clusive use  of  'Naptha  Soap', — that  is  to  say,  'Nap- 
tha  Soap'  apart  from  'Fels,' — was  stronger  before 
him  than  it  is  before  me  as  far  as  I  appreciate  it, 
but,  nevertheless,  he  came  to  the  conclusion  that 
there  had  been  no  appropriation  of  the  word,  ic. 
use  a  term  which  was  adopted  by  Mr,  Neville  in 
his  reply,  or  to  put  it,  I  think,  more  accurately,  no 
acquisition  of  a  secondary  meaning.  To  my  mind, 
the  evidence  before  me  is  extremely  weak.  I  ha\  e 
no  doubt  that  people  do  frequently  ask  for  'Naptha 
Soap.'  Many  of  the  witnesses  I  have  seen  did  do 
so,  and  many  of  the  witnesses  I  have  seen  testiiied 
to  it  having  been  asked  for  as  'Naptha  vSoap,'  but 
there  is  nothing  to  my  mind  approaching  a  universal 
use,  or  even,  I  should  say,  what  Mr.  Justice  Byrne 
calls  an  extensive  use,  of  the  term.  It  was  known 
as  'Fels-Naptha  Soap;'  it  was  knowai,  of  course, 
also,  as  'Naptha  Soap,'  because  there  was  no  other, 
but  it  was  generally  known  as  'Fels-Naptha  Soap.' 
Fels  were  known  as  the  manufacturers  of  this  par- 
ticular soap  called  'Naptha  Soap,'  and  it  w^as  :  sked 
for  and  sold  in  connection  with  Fels,  and  rot  nec- 
essarily and  simply  as  'Naptha  Soap.'  I  repea:  thai, 
to  my  mind,  on  that  part  of  the  case,  having  seen 
the  witnesses,  and  balanced  their  evidence  as  well  as 
I  can,  the  plaintiffs'  case  is  extremely  weak.  I  agree, 
entirely,  on  the  evidence  before  me,  with  the  con- 
clusion w^hich  Mr.  Jus  tic  Byrne  arrived  at  on  the 
evidence  before  him,  that  the  plaintiffs  have  not 
established  a  right  to  this  particular  name,  'Naptha 
Soap,'  and  that  it  has  not  acquired,  or  had  not  ac- 
quired in  August,  1902,  a  secondary  meaning  so  as 
to  denote  the  goods  of  the  plaintiffs  and  to  prevent 
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other  persons  from  using-  that  name  for  the  sale  of 
their  goods.  There  must,  therefore,  be  judgment 
for  the  defendants  with  costs." 

Pels  V.  TJwiiias,  20  R.  P.  C,  447  (another  case  in- 
volving the  word  ''Naptha''  for  soap),  Kekewich,  J. 
(449) : 

"It  is  not  my  wish  to  treat  with  impatience,  still 
less  with  contempt,  any  point  which  it  put  for- 
ward by  counsel,  and,  therefore,  I  think  it  right  to 
explain  why,  to  my  mind,  the  evidence  to  which  I 
have  just  listened  is  of  no  importance, — I  had  al- 
most said  irrelevant.  The  plaintiffs  come  here  to 
establish  the  right  to  a  trade  name,  namely,  'Naptha 
Soap.'  They  either  succeed  or  fail  in  that.  Ac- 
cording to  my  judgment,  they  fail.  Of  course,  if 
they  succeed  in  that,  there  can  be  no  question  wheth- 
or  the  soap  put  on  the  market  by  the  defendants  is 
really  naptha  soap  or  not.  It  does  not  arise ;  and  on 
that  hypothesis  the  evidence  is^  irrelevant  in  the  re- 
sult. But  suppose  the  other  case,  which  in  my 
judgment  is  the  right  one,  is  the  result,  and  the 
plaintiffs  fail  in  establishing  their  trade  name.  They 
come  here  and  say,  'At  any  rate  we  sell  genuine 
naptha  soap.  We  have  i)roved  by  our  analysis  that 
there  is  naptha  in  substantial  (|uantities  in  our  soap; 
we  put  it  on  the  market  as  not  only  containing  nap- 
tha, but  containing  naptha  in  such  quantities  as  to 
be  of  very  great  service  as  a  detergent  (I  think  that 
is  the  proper  phrase)  and  that  is  the  great  advantage 
of  our  soap;  now  we  have  a  right  to  complain  of 
other  persons  selling  soap  which  does  not  contain 
naptha  at  all,  or  only  a  trace,  or  only  something 
which,  if  properly  called  naptha,  at  any  rate  is  of 
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no  use  as  a  detergent.'  In  one  sense  they  have  a 
right  to  complain.  We  have  all  a  right  to  complain 
of  goods  being  put  on  the  market  which  are  not 
what  they  profess  to  be.  It  is  to  the  public  ad- 
vantage that  goods  should  be  described  as  what  they 
are,  not  as  what  they  are  not;  but  what  right  can 
that  give  to  the  plaintiffs  to  sue  in  this  court  for  an 
injunction?  It  seems  to  me  impossible  that  they 
can    establish    a    right    to    an    injnction    to    prevent 

others  selling  anything  as  'Naptha  Soap'  if  they 
themselves  have  not  got  the  right  to  claim  'Naptha 
Soap'  as  their  own  name.  Supposing  the  defend- 
ants sell  something  which  is  not  soap  and  call  it 
'Naptha  Soap.'  Why  not?  It  may  be  very  foolish. 
It  may  even  be  wrong.  It  may  leave  them  open  to 
some  other  proceedings  under  some  statute,  into 
which  I  do  not  inquire,  of  course,  but  what  right 
have  the  plaintiffs  to  comj^lain  of  the  use  either  of 
the  v/ord  'Naptha'  or  'Soap.'  It  seems  to  me  that 
on  the  hypothesis  that  the  plaintiffs  have  not  estab- 
lished their  right  to  'Naptha  Soap,'  the  evidence 
must  be  irrelevant  to  any  question  that  can  possibly 
be  raised  on  the  action.  I  thought  it  right  to  ex- 
press my  view,  because  I  understand  that  the 
plaintiff's  counsel  do  attribute  some  importance  to 
it,  and,  as  the  question  is  going  before  the  Court 
of  Appeals,  they  are  entitled  to  my  judgment.  Hav- 
ing said  that,  judgment  will  be  given,  according  to 
the  arrangement  about  the  evidence,  for  the  de- 
fendants with  costs." 

All  of  these  cases  were  appealed  (21  R.  P.  C,  85,  89, 
95). 
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Pels  V.  Thomas,  21  R.  P.  C,  85,  Vaughan  Williams, 
L.  J.,  [88] : 

''Presently  there  came  other  soaps  on  the  mar- 
ket,— T  do  not  mean  the  defendants'  soap,  but  'Rock 
Oil  Soap,'  and  some  other  soap, — I  forgot  what  the 
name  of  it  was.  he  evidence  is  that  as  soon  as 
ever  these  other  soaps  came  into  the  market,  then, 
when  the  retailers  dealing  in  that  soap  were  asked 
for  'Naptha  Soap,'  they  would  say  to  their  cus- 
tomers, 'Which  "Naptha  Soap"  would  you  like, — 
Fels,'  Thomas'  or  Stephenson's?'  This  shows  con- 
clusively in  the  mind,  at  all  events,  of  those  retail- 
ers, 'Naptha  Soap'  had  not  become  especially  appro- 
priated to  soap  of  the  plaintiffs'  manufacture.  The 
moment  that  one  comes  to  that  conclusion,  the  next 
conclusion  that  follows  on  that  is  almost  conse- 
quential. If  the  name  had  not  become  so  appro- 
priated, imitation  for  the  purpose  of  passing  off 
goods  becomes  proportionately  improbable,  and, 
under  these  cirmustances,  I  have  no  hesitation 
whatever  myself  in  finding  the  fact,  which,  as  I 
understand,  Mr.  Justice  Byrne  and  Mr.  Justice 
Kekewach  both  found,  that  the  name  'Naptha'  was 
not  used  by  the  defendants  for  the  purpose  of  imi- 
tation of  the  plaintift"s  soap,  with  the  object  of 
passing  off  the  defendants'  soap  as  being  of  the 
plaintiff's  manufacture." 

Pels  V.  Stephenson,  21  R.  P.  C,  88,  89,  Romer,  L.  J. : 

''During  that  time,  before  other  manufacturers 
in  this  country  prepared  and  sold  naptha  soap,  the 
customers,  who  knew  the  plaintiffs'  soap  and  liked 
it,  not  unnaturally   then  asked   for  it   as   'Naptha 
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Soap'  simply,  and,  of  course,  there  being  no  other 
manufacturer's  soap  on  the  market,  when  they 
spoke  of  the  soap  as  'Naptha'  they  meant  the  plain- 
tiffs' and  nobody  else's  soap.  Of  course  they  could 
at  that  time  have  meant  nobody  else's  soap,  but 
such  evidence  as  that,  and  the  evidence  generally 
that  we  have  in  this  case,  is  to  my  mind  wholly  in- 
sufficient to  enable  this  court  to  say  that  what  was 
originally  a  purely  descriptive  term  has  acquired  a 
secondary  signification,  so  as  to  give  the  plaintiff 
a  sort  of  proprietary  right  in  the  term, — a  right  to 
say  that  nobody  else  can,  without  risk  of  having 
their  goods  said  to  be  calculated  to  deceive,  sell 
soap  under  the  name  'Naptha'  in  this  country.  No 
such  secondary  signification  of  the  term  'Naptha' 
has  been  proved  to  exist  in  this  case,  and,  that  be- 
ing so,  the  basis  on  which  the  plaintiffs'  case  in  this 
action  was  framed  falls  to  the  ground.  I  need 
scarcely  say  that  there  is  nothing  in  the  case,  to  my 
mind,  which  would  enable  the  plaintiffs'  case  to 
acquire  a  different  position,  because  they  seek  to 
make  out,  with  more  or  less  success,  that  the  de- 
fendants' soap  contains  very  little,  if  any,  real 
naptha  in  it.  It  appears  to  me  that  that  is  an  ir- 
relevant factor  under  the  circumstances." 

S.  Chivers  &  Sons  v.  S.  Chivcrs  &  Co.,  Ltd.,  17  R.  P. 
C,  421. 

S.  Chivers  &  Sons  had  carried  on  business  as  jam 
manufacturers  at  Histon,  in  Cambridgeshire,  since 
1873.  In  1888  they  began  to  make  table  jelly.  Samuel 
Chivers,  of  Cardiff,  commenced  making  jam  in  1877. 
In  1880  he  took  Padfield  into  partnership,  and  they 
carried  on  business  as  S.  Chivers  &  Co.     In  1895  they 
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were  incorporated  as  a  company  under  the  style  of  S 
Chivers  &  Co.,  Ltd.  In  1898  they  began  making  table 
jelly.  In  1900  S.  Chivers  &  Sons  brought  an  action  to 
restrain  S.  Chivers  &  Co.,  Ltd.,  from  using  the  style 
''S.  Chivers"  or  the  word  ''Chivers"  as  descriptive  of 
their  table  jelly,  or  from  using  the  said  style  or  word 
for  their  table  jelly  without  clearly  distinguishing  such 
table  jelly  from  that  of  the  plaintiffs. 

It  was  contended  that  the  name  ''Chivers"  had  ac- 
quired a  secondary  meaning.  Mr.  Justice  Farwell  dis- 
cusses the  nature  of  the  proof  necessary  to  establish 
secondary  meaning  [429]  : 

''It  is  not  enough,  in  my  opinion,  for  a  man  to 
say  that  he  has  been  the  only  manufacturer  of  his 
name  of  a  particular  article,  and  that  his  customers, 
therefore,  necessarily  only  know  that  article,  and 
that  no  one  else  of  that  name  having  ever  traded 
in  that  article,  there  can  be  no  other  under  which 
that  article  can  be  sold  except  his  own,  and,  there- 
fore, hei  has  a  right  to  the  sole  use  of  that  par- 
ticular name.  It  appears  to  me  that  the  issue  thrown 
upon  the  plaintiff  in  a  case  of  this  sort  is  to  prove 
that  the  world  has  come  to  know  that  particular 
article  associated  with  his  name  as  meaning  his 
manufacture,  and  that  only.  When  I  say  'the  world' 
I  am  using  another  phrase  similar  to  that  used  by 
Lord  Shand.  I  do  not,  of  course,  mean  every  hu- 
man being  in  the  Kingdom,  but  I  mean  all  persons 
whom  it  in  any  way  concerns.  A  man's  own  cus- 
tomers know  his  own  jelly,  and  do  not  know  other 
people's  because  they  have  never  troubled  them- 
selves to  ascertain  whether  there  were  such  other 
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persons  at  all.  But  in  order  to  give  the  name  'Chi- 
vers'  Jelly'  that  secondary  signification  which  the 
plaintiffs  desire  to  attach  to  it,  and  not  to  make  it 
mean  simply  a  jelly  made  by  a  person  of  the  name 
of  Chivers,  they  must,  in  my  judgment,  show  first 
of  all  that  that  user  has  been  locally  universal,  at 
any  rate  in  the  sense  that  it  extends  in  any  locality 
over  the  area  in  which  the  defendant  has  traded.  If 
it  were  necessary  for  the  decision  of  this  case,  I 
should  hold  myself  that  the  universality  really  must 
be  coextensive,  at  any  rate,  with  England  and  Wales. 
I  leave  out  Scotland  because  there  is  a  different 
system  of  jurisprudence  there,  and  it  might  not  be 
necessary  to  show  that  it  extended  to  Scotland,  but 
I  think  you  must  at  least  show  that  the  universality 
w^as  such  that  it  etxended  to  England  and  Wales 
for  this  reason  :  it  would  be  intolerable,  to  my  mind, 
to  allow  a  man  by  simply  trading  in  the  eastern 
counties,  say,  to  accjuire  for  himself  a  monopoly  in 
his  own  name.  The  gist  of  it,  as  decided  in  Redda- 
zvay  V.  Banhavi,  is  that  you  take  out  of  the  diction- 
ary of  the  English  language,  for  the  purpose  of  a 
particular  trade,  a  word  which  bears  a  primary  sig- 
nification, and  you  attach  to  that  word  in  the  dic- 
tionary a  secondary  signification.  To  say  that  can 
be  done  at  all  is,  I  agree  with  Lord  Shand,  a  very 
great  step.  But  when  you  have  once  the  finding 
of  a  jury,  as  you  have  in  Reddaway  s  case,  that  it 
had  in  fact  been  done  with  those  words,  it  seems 
to  me  the  law  follows  as  a  matter  of  course.  The 
real  difiiculty  is  the  finding  of  fact.  Speaking  for 
myself,  I  should  never  find  the  fact  to  be  that  the 
word  had  obtained  that  secondary  signification  un 
less  it  was  proved  to  my  satisfaction  that  the  use 
had  been  locally  universal  in  the  sense  I  have  at- 
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tached  to  it, — universal  in  point  of  space.  I  think 
Lord  Halsbury  also  would  certainly  not  have  de- 
cided Reddazvays  case  as  he  did  otherwise  than  on 
the  facts  found,  because  he  expressly  guards  him- 
self by  saying'  that  it  is  a  question  of  fact.  If  it 
is  found  as  a  fact  that  the  words  'Camel-hair  belt- 
ing' have  ceased  to  mean  belting  made  of  camel's 
hair,  and  have  come  to  mean  for  all  persons  whom 
it  concerns  to  know  it, — all  persons  in  the  trade 
and  all  persons  buying  camel-hair  belting, — the 
belting  made  by  Reddaways,  and  not  belting  made 
of  camel-hair,  the  law  follows  as  a  matter  of  course. 
In  that  particular  case  the  defendant  had  put  him- 
self in  the  position  of  rendering  it  impossible  for 
him  to  be  heard  to  say  that  it  had  not  that  signifi- 
cation because  of  a  letter  he  had  written  which 
showed,  as  against  himself,  that  he  knew  quite  well 
that  it  had.  That  particular  case,  in  my  judgment, 
is  a  question  solely  of  fact.  I  must  not  say  it  was 
unarguable,  in  view  of  the  decision  in  the  Court  of 
Appeals,  but  it  does,  with  all  respect,  appear  to  me 
to  be  a  perfectly  plain  case,  when  the  facts  have 
been  stated.  I  think  the  Court  of  Appeal  rebelled 
against  the  finding  of  fact  in  the  view  they  took, 
and  why  they  were  reversed  was  because  they  would 
not  acquiesce  in  the  finding  of  fact. 

"Further,  there  is  another  point  which  appears 
to  me  most  material  on  the  question  of  universality, 
and  that  is,  that  the  name  should  have  to  the  whole 
of  the  trade  and  to  all  persons  who  have  any  knowl- 
edge of  the  article  in  question,  the  sole  meaning 
sought  to  be  attached  to  it  by  the  plaintiffs, — that 
is  to  say,  the  original  primary  meaning  must  have 
been  eliminated  from  the  dictionary  of  the  persons 
who  deal  in  this  article  in  the  trade  and  all  other 
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persons  whom  it  may  concern  to  know.  Now, 
how  do  I  find  the  evidence  stands  as  regards  that 
in  the  present  case.  Taking  first  of  all  the  plaintiff's 
own  evidence, — and  Mr.  Hughes  has  referred  me 
this  morning  to  the  evidence  given  by  several  wit- 
nesses. Without  going  through  them  in  detail,  c^ 
he  has  so  recently  called  my  attention  to  them,  it 
appears  to  me  that  is  fatal  to  his  case.  All  his  ex- 
pert witnesses, — I  think  I  may  say  all  of  them,  but 
at  any  rate  the  large  majority  of  them, — said  when 
they  looked  at  E.  J.  C.  3, — that  is,  the  defendants' 
packet, — 'If  I  saw  this  I  should  not  be  deceived.' 
It  seems  to  me  that,  in  order  that  the  plaintiffs  may 
succeed,  they  must  have  called  a  body  of  witnesses, 
who  would  have  said :  'When  I  saw  that  packet 
the  word  "Chivers"  on  it  told  me  at  once,  whatever 
the  rest  of  it  may  be,  whatever  the  colors  may  be, 
whatever  the  other  statements  may  be,  that  that 
was  the  jelly  manufactured  by  the  plaintiff  Chivers, 
and  nobody  else.'  That  is  the  meaning  of  saying 
that  the  word  'Chivers'  has  obtained,  as  applied 
to  jelly,  a  secondary  meaning  in  the  English  lan- 
guage, so  that  the  primary  meaning  is  excluded.  It 
is  not  enough  to  say  that  the  plaintiffs'  customers, 
who  have  known  Chivers  as  the  only  person  who 
has  made  table  jelly  and  sold  it  under  the  name  of 
'Chivers,'  know  him  as  the  only  'Chivers'  selling. 
If  it  were  not  so,  a  man  after  a  year's  trading  would 
probably  say:  'I  am  the  only  person  of  the  name 
of  Chivers  selling  jelly;  nobody  else  can  do  it  be- 
cause I  am  known  to  the  customers  as  the  sole 
maker  and  vendor  of  "Chivers'  Jelly."  '  That  is 
not  the  meaning  of  the  alteration  of  the  significa- 
tion of  the  word.  It  must  be,  to  use  Lord  Shand's 
word,  'universal.'    It  must  be  such  that  any  member 


378 


of  th*  trade,  and  any  member  of  the  public,  with 
sufficient  knowledge  of  what  he  wants,  must  be  able 
to  say  at  once,  looking  at  the  wrapper,  'When  I  say 
the  word  ''Givers"  I  should  assume  that  to  be  the 
plaintiffs'  manufacture.'  So  far  from  that  being 
the  case,  the  plaintiffs'  witnesses, — at  any  rate  the 
expert  witnesses, — said,  'I  should  not  be  deceived,' 
and  one  of  them  absolutely  ridiculed  the  idea  of  his 
being  deceived.  This  is  strongly  confirmed  by  the 
defendants'  witnesses,  and  I  wish  to  refer  in  a  lit- 
tle detail  to  the  evidence  given  by  Ballard  and  Lew- 
is, because  of  the  comments  which  Mr.  Hughes  has 
made  upon  their  evidence.  Ballard  said:  'If  a 
customer  asked  me  for  "Chivers'  Jelly  I  should 
sell  what  I  had  in  stock.  If  I  had  both  I  should 
ask  him  which  he  required.'  He  said  the  same  with 
regard  to  jams,  and  I  pause  here  to  observe  that  it 
appears  to  me  that,  if  the  plaintiff  could  succeed 
as  regards  jelly,  he  could  also  succeed  as  regards 
jams,  although  in  this  particular  case  the  defend- 
ant has  been  trading  in  jams  for  at  least  fifteen 
years.  Lewis  said  the  same  thing:  'If  asked  for 
"Chivers'  Jelly,"  I  should  give  the  defendants'.  If 
I  had  both,  I  should  ask  which  was  wanted.'  Mr. 
Hughes  asks  me  to  say  that  only  shows  how  easily 
you  can  defraud  and  deceive  the  public,  and  that 
would  be  right  if  he  had  proved  his  case;  but  I  use 
this  evidence  to  show  that  he  has  not  proved  his 
case,  and  he  fails  to  prove  it  because,  unless  I  say 
both  these  men  are  dishonest,  they  have  disproved 
the  plaintiffs'  case.  They  appeared  to  give  their  evi- 
dence as  honest  men,  and  not  as  though  they  were 
thinking,  as  possibly  might  be  said  of  one  of  the 
other  witnesses,  of  being  very  smart;  they  gave 
their  evidence  in  a  very  straightforward  manner, 
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dealing  with  it  as  a  matter  of  business  as  they 
thought  they  were  doing,  and  not  as  anything 
sharp,  and  certainly  not  anything  dishonest,  and 
unless  the  plaintiffs'  name  has  acquired  the  second- 
ary signification  which  he  desires  to  attach  to  it, 
they  were  perfectly  right  in  the  course  they  pursued. 
If  he  had  proved  that  he  had  got  that  'universal' 
user  of  the  name  which  he  desires  me  to  hold  that 
he  has,  then  these  two  persons  would  be  guilty 
of  dishonest  conduct  in  that  which  they  say  would 
be  their  ordinary  course.  It  appears  to  me  that  the 
fact  that  they  were  wholly  unconscious  that  there 
was  any  dishonesty  in  the  matter  shows  strongly 
that  they,  at  any  rate,  did  not  understand,  if  any- 
body asked  for  'Chivers'  Jelly,'  that  they  could  mean 
anything  but  the  plaintiff  'Chivers'  Jelly.'  It  has 
also  been  put  by  Mr.  Hughes, — and  I  must  advert 
to  it,  although  perhaps  it  is  not  necessary  for  the 
purpose  of  my  judgment, — he  has  pressed  upon  me 
the  large  amount  spent  by  the  plaintiff  on  adver- 
tisement. He  says  that  by  advertising  the  world 
gets  to  know  of  Chivers.  The  logical  result  of  that 
would  be  that  if  a  London  tradesman,  dealing  only 
in  London  before  he  got  any  trade  in  the  country 
at  all,  chooses  to  disfigure  the  fairest  landscape  in 
the  kingdom  by  the  atrocious  act  of  advertising, 
he  would  obtain  for  himself,  having  by  that  means 
forced  it  upon  public  attention,  a  monopoly  of  the 
use  of  the  name  which  he  has  thrust  upon  the  eyes 
of  all  passengers  by  railway.  Advertisement,  dis- 
tinguished from  trade,  is  nothing.  No  doubt  if  you 
have  the  trade  the  advertisement  assists  the  trade, 
but  to  say  that  a  man  can  by  advertising  alone 
make  his  name  known  in  connection  with  particular 
goods  so  as  to  assist  him  in  obtaining  a  monopoly 
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of  the  goods,  seems  to  be  untenable  as  a  proposi- 
tion." 

Wttrjii  V.  Webster,  21  R.  P.  C,  373.  In  this  case 
plaintiff  claimed  that  the  words  ''White  Vinnese  Band," 
applied  to  his  organization,  had  acquired  a  secondary 
meaning. 

Mr.  Justice  Kekewich  [376.]  : 

''Notwithstanding  the  numerous  questions  which 
have  been  raised  and  discussed  in  the  course  of  this 
trial,  I  think  the  case  may  very  well  be  disposed  of 
on  one  ground.  The  real  issue  is  whether  the  title 
of  the  plaintiff's  band,  whatever  that  title  may  be, 
has  acquired  a  secondary  meaning,  so  that  it  is  now 
known  as  his  band  without  the  use  of  his  name,  and 
that,  when  that  title  is  used,  everyone  who  ought  to 
know  at  once  recognizes  that  the  plaintiff's  band  is 
referred  to,  and  no  other.  That  is  what  I  under- 
stand is  intended  by  a  secondary  meaning.  I  say 
everyone  who  ought  to  know,  because  it  cannot  be 
supposed, — and  was  not  supposed  in  the  cases  which 
have  been  referred  to, — the  Stone  Ale  case  and  the 
Yorkshire  Relish  case,  and  others, — that  all  the 
world  knows,  and  that  it  is  universally  known.  It 
is  only  known  to  those  who,  either  from  the  trade 
or  from  their  habits,  would  be  likely  to  know. 

''First,  I  have  to  ask  what  is  the  title  of  the 
plaintiff's  band?  Heput  forward  in  his  statement 
of  claim, — and  he  adhered  to  it  in  his  answer  to 
interrogatories, — three  alternative  titles,  first,  'The 
White  Viennese  Band,'  which  I  may  say  at  once, 
to  save  repetition,  may  be  taken  to  be  synonymous 
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with  the  'Viennese  White  Band';  secondly,  'The 
White  Hungarian  Band;'  and  thirdly,  'The  White 
Band.'  It  would  have  been  practically  impossible 
for  him  to  have  succeeded  in  that  claim,  because  I 
think  it  is  inconceivable,  according  to  my  knowledge 
of  the  world  and  the  use  of  language,  that  the 
plaintiff  could  have  proved  that  the  three  titles  of 
his  band  had  all  acquired  secondary  meanings  so 
as  to  denote  his  band  and  his  band  only.  The  plain- 
tiff's counsel  discreetly  gave  up  at  once  'The  White 
Hungarian  Band,'  and,  at  the  conclusion  of  the 
plaintiff's  evidence,  he  also  gave  up  'The  White 
Band,'  with,  if  I  might  say  so,  equal  discretion.  It 
was  certainly  the  weakest  of  the  lot.  Again  I  can- 
not conceive  it  practically  possible  that  anyone  could 
establish  a  title  to  'The  White  Band,'  so  that  nobody 
else  could  call  their  band  'White.'  However,  we 
have  got  those  two  out  of  the  way,  and  I  need  say 
no  more  about  them. 

''The  question  is  whether  the  title  'The  White 
Viennese  Band'  has  acquired  a  secondary  meaning, 
so  that  among  those  who  ought  to  know,  and  who 
have  ojDportunities  of  knowing,  who  deal  with  bands 
in  one  way  or  another,  would  at  once  conclude, 
when  they  heard  the  phrase  'The  White  Viennese 
Band,'  that  the  plaintiff's  band,  and  no  other,  was 
intended.     That,  to  my  mind,  is  the  issue. 

"I  have  heard  a  great  deal  about  the  difference 
between  Viennese  music  and  other  music,  as  to 
whether  there  is  a  conductor,  or  a  leader,  or  a  leader 
who  sometimes  conducts.  All  that  seems-  to  me 
to  be,  I  will  not  say  beside  any  question,  but  beside 
the  question  which  I  have  to  decide.  The  point  on 
which  I    propose    to    dispose    of  this  case  is  this: 
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The  plaintiff  has  not  proved  to  my  satisfaction  that 
his  band  is  known  by  the  name  of  'The  White  Vien-|| 
nese  Band/  or  has  been  known  by  that  title  so  as^ 
to  give  it  an  opportunity  of  acquiring  a  secondary 
meaning.  My  conclusion  on  the  evidence  is  that 
the  plaintiff's  band  has  been  known,  and  is  known 
generally,  as  'Herr  Wurm's  White  Viennese  Band,' 
and  that  the  prefix  of  his  name  is  really  required 
in  order  to  identify  his  band.  I  put  aside  altogether 
all  the  evidence  respecting  the  ordinary  prefix  or 
addition  of  the  conductor's  name.  Probably  in  a 
large  number  of  cases  you  would  find  the  conduc- 
tor's name  published  with  the  title  of  the  band, 
more,  perhaps,  as  an  advertisement  of  the  conductor 
himself,  and  partly,  also,  of  course,  to  intimate  to 
those  who  are  likely  to  hear  it  that  the  band  will 
be  conducted  by  somebody  who  has  a  claim  to  be 
{famous.  I  put  all  that  aside,  I  am  dealing  with  the 
pure  question  of  fact.  Mr.  Warington,  in  reply, 
has  replied,  as  of  course  he  necessarily  would,  on 
the  evidence  which  he  has  called  to  show,  that 
'The  White  Viennese  Band'  is  understood  by  many 
people  to  mean  the  plaintiff's  band,  and  he  has  also, 
of  course,  called  attention  to  the  absence  of  evidence 
the  other  way.  Necessarily  there  was  an  absence 
of  evidence  on  the  other  side,  because  it  would 
have  been  purely  negative,  and  would  have  been  of 
no  avail.  I  take  such  distinguished  witnesses  as 
Lady  Jeune,  Lord  Pembroke,  and  Sir  George  Fau- 
del  Phillips.  They  have  employed  the  plaintiff; 
they  know  him  well,  and  they  know  how  excellent 
his  band  is.  About  that  there  seems  to  be  no  doubt 
at  all,  and  particularly  when  it  is  conducted  or  led 
by  himself.  They  know  that  they  are  asking  for; 
they  know  of  no  other  White  Viennese  Band.  Reallv 
that  is  all  their  evidence  comes  to  at  all. 
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"On  the  other  hand,  I  have  a  large  body  of  evi- 
dence pointing  to  the  conclusion  that  the  band  is 
described  and  known  generally,  as  the  plaintiff 
himself  invariably  describes  it  in  all  the  letters  I 
have  seen,  as  'Herr  Wurm's  White  Viennese  Band/ 
Then  remarks. have  been  made  on  the  character  of 
the  witnesses,  that  they  are  all  interested  in  open- 
ing the  door  for  the  multiplication  of  bands.  This 
is  perfectly  true,  but  I  have  had  before  me  a  num- 
ber of  witnesses  whose  veracity  I  have  no  reason 
to  doubt  at  all,  and  some  of  whom  are  extremely 
pointed.  I  do  not  think  it  necessary  to  name  any 
but  one.  I  have  heard  Mr.  Edwards,  the  manager 
of  Chappell's  entertainment  department,  a  gentle- 
man of  large  experience,  who  gave  his  evidence  re- 
markably well,  and  he  not  only  produced  letters, 
but  told  me  what  he  himself  knew  on  the  matter, 
and  he  told  me, — what  others  have  told  me, — that  if 
he  is  asked  for  'The  White  Vienese  Band,'  he 
would  say  which?  Witness  after  .witness  has  told 
me  the  same  story.  It  is  not  recognized  in  the  trade 
as  necessarily  meaning  the  plaintiff's  band,  and  it 
is  in  the  trade  to  which  you  must  look;  because 
it  is  not  only  among  the  people  who  go  to  listen, 
or  the  people  who  engage  the  band  for  the  enter- 
tainment of  themselves  and  their  friends,  but  the 
reputation  must  be  obtained  among  those  who,  as 
agents  and  as  managers  of  entertainment  depart- 
ments, have  to  provide  a  band  when  required  by 
the  inquiries  at  their  offices.  They  all  tell  the  same 
story.  They  very  likely  know,  and  they  do  know, 
many  of  them,  that  the  plaintiff's  band  is,  I  may 
say,  the  best, — at  any  rate, — the  best  known.  They 
were  very  hesitating  about  any  other  White  Vien- 
nese Band ;  they  had  hard  of  some,  and  it  is  very 
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diffiicult,  I  agreed,  to  find  out  if  there  is  in  existence, 
or  has  been,  any  distinct  band  called  by  that  name, 
but  still  there  is  no  denomination  among  them,  no 
acquired  name  among  them,  such  as  White  Vien- 
nese Band.    They  want  something  else  to  add  to  it. 

"Then  Mr.  Warrington  has  called  my  attention  to 
those  cases  in  which  the  addition  of  the  name  of  the 
proprietor  did  not  prevent  a  secondary  title  being 
acquired.  Certainly  not.  I  do  not  say  the  addition 
of  Herr  Wurm's  name  prevents  the  title  acquiring 
a  secondary  meaning,  but  what  I  do  say  is  that  the 
secondary  meaning  has  not  been  acquired  without 
his  name,  that  his  name  has  been  from  first  to  last 
regarded  as  part  of  the  title  of  his  band,  and  that 
without  it  the  title  is  not  known  in  the  sense  in  which 
I  consider  it  ought  to  be  known  in  order  to  acquire 
a  secondary  meaning. 

''Let  me  repeat,  I  do  not  pretend  to  say  every- 
body ought' to  know.  You  cannot  prove  universa- 
tility,  but  before  you  can  acquire  a  secondary  mean- 
ing for  your  goods,  or  for  a  band,  you  must  prove 
that  among  those  who  deal  in  such  things,  yours 
are  generally  known  by  the  name  which  you  set  up. 
Among  those  who  sell  them,  and  those  who  buy 
them,  whether  it  be  ale  or  Yorkshire  Relish,  or  a 
band,  it  is  precisely  the  same  story  throughout; 
there  must  be  that  general  familiarity  with  the 
title  as  describing  a  particular  article,  before  you 
can  arrive  at  a  conclusion  that  the  secondary 
meaning  has  been  acquired.  In  my  view  it  has  not 
been  acquired  in  this  particular  case.  If  that  is 
right,  there  is  no  object  or  reason  for  going  into 
any  of  the  other  items  of  passing  off;  I  have  not 
heard  Mr.  Dickson  on  the  question,  and  therefore 
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perhaps  I  ought  not  to  pronounce  a  decided  opinion. 
But,  as  at  present  advised  on  the  two  points  that 
have  been  raised,  having  formed  a  conclusion,  I 
think  I  had  better  express  it.  First,  as  regards  the 
use  of  the  white  uniform, — I  know  of  no  ru!le 
a^'ainst  any  man,  who  wishes  to  send  a  band  down 
to  a  w^edcHng,  or  for  any  other  occasion,  to  prevent 
his  putting  his  performers  into  a  white  uniform. 
I  do  not  know  why,  because  the  pkiintifif  uses  gokl 
lace,  or  blue  cuffs  and  collars,  another  man  should 
not  do  the  same.  They  are  open  to  all  the  world, 
I  agree  that  if  you  see  any  other  indication  of  at- 
tempting to  pass  off  one  band  for  another,  then  you 
may  look  to  the  uniform  among  other  indications, 
and  form  your  own  conclusion  upon  it,  but  the  use 
of  the  uniform  alone  seems  to  me  to  be  quite  de- 
fensible. As  I  have  had  occasion  to  say  before  in 
a  case  of  this  kind,  it  may  not  be  good  taste  to  take 
another  man's  uniform,  any  more  than  it  is  good 
taste  to  put  coffee  into  blue  tins  with  a  certain 
amount  of  lettering  very  like  your  neighbor's,  but 
still  it  is  open  to  you  to  do  so  if  you  please. 

''Then  as  regards  the  Winchester  incident,  there 
again,  without  prejudice  to  any  argument  on  the 
part  of  the  defendants,  it  seems  to  me  that  if  the 
plaintiff  had  acquired  the  title  which  he  says  he  has, 
there  was  an  oft'ense  committed  in  the  first  instance 
certainly,  if  not  all  through,  in  good  faith,  without 
meaning  to  do  any  harm.  Still  I  think  an  offense 
would  have  been  committed  against  him,  and  that 
he  would  have  been  entitled  to  some  relief  against 
both  defendants.  But  I  dispose  of  that  part  of  the 
case,  as  I  do  of  the  rest,  by  saying  that  he  must 
first  prove  that  he  had  a  title  which  had  acquired  a 
secondary  meaning.     I  hold  that  he  had  not,  and 


386 


therefore  the  Winchester  incident  falls  with  the  rest 
of  the  complaint.  There  must  be  judgment,  there- 
fore, for  the  defendants,  with  cost." 

Imperial  Tobacco  Co.  v.  Pnrncll,  21  R.  P.  C.  368.  This 
was  a  suit  to  restrain  the  use  of  a  red  band  about  cigars. 
Joyce,].  [371.]: 

"Upon  the  evidence  I  am  not  satisfied  that  the 
use  of  a  narrow  red  band,  when  adopted  by  the 
plaintiffs'  predecessors,  was  novel  or  peculiar  to 
them.  I  think  such  a  band  was  probably  used  quite 
as  early,  if  not  earlier,  by  other  people,  if  not  by  the 
defendant  himself.  He  has  certainly  used  it  for 
many  years,  and  it  has  been, used  at  various  times 
by  different  persons,  though  many  of  these  have 
been  intimidated,  I  think  I  may  say,  by  the  plaintiffs 
into  giving  it  up. 

"I  do  not  doubt  that  the  plaintiffs  have  used,  and 
do  use,  a  narrow  red  band  to  a  greater  extent  than 
any  other  manufacturer;  but  this  does  not  confer 
any  exclusive  right  upon  them.  The  only  shadow 
of  a  foundation  for  the  ])laintiffs'  claim  is  that  the 
plaintiff's  cigars,  as  it  is  alleged,  have  been  occa- 
sionally asked  for  by  persons,  sometimes  in  jest,  or 
sometimes,  though  I  doubt  it,  because  they  were 
accjuainted,  or  imperfectly  acquainted,  with  the 
.  proper  designation  of  these  cigars,  as  a  cigar  with 
'a  red  band'  or  'narrow  red  band,'  which  no  doubt 
it  is.  If,  and  so  far  as,  the  plaintiff's  cigars  have 
been  asked  for  by  'a  red  band,'  I  think  that  is  imma- 
terial, for  a  red  band  is  open  to  the  trade.  If,  and 
so  far  as,  they  have  been  asked  for  by  'a  narrow 
red  band,'  that  is  somewhat  different,  but  I  am  of 
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the  opinion  that  the  extent  to  which  this  has  been 
done  has  been  very  much  exaggerated  by  some  of 
the  witnesses  on  behalf  of  the  plaintiffs,  and  the 
fact  of  an  article  being  occasionally  asked  for  by  a 
characteristic  common  to  itself  and  others  which 
is  open  to  the  trade,  gives  no  right  to  a  monopoly 
of  that  characteristic.  I  am  of  the  opinion  that  a 
matter  of  one,  or  two,  or  three-sixteenths  of  an 
inrh  in  difference  in  the  width  or  narrowness  of  a 
band,  which  is  open  to  the  trade  to  use,  cannot  make 
the  thing  'distinctive'  in  the  sense  in  which  that  term 
is  used  in  cases  of  this  kind.  In  the  present  case 
the  proper  and  sufficient  distinction  is  in  the  name 
on  the  band. 

''In  my  opinion  the  case  is  not  like  that  of  Redd- 
cncav  v.  Banham  (12  R.  P.  C,  83 ;  L.  R.  1895,  1  Q. 
B.,  286;  13  R.  P.  C,  218;  L.  R.,  1896,  App.  Cas., 
199)  where  the  jury  found  that  'camel  hair'  belt- 
ing meant  belting  made  by  the  plaintiff,  as  dis- 
tinguished from  belting  made  by  any  other  manu- 
facturers, but  it  is  more  like  the  case  of  the  Cellular 
Clothing  Coinpanx,  Ld.  v.  Maxton  and  Murray, 
(15  R.  P.  C,  581;  L.  R.,  1899,  App.  Cas.,  326) 
where  it  was  held  that  the  word  'Cellular'  was  an 
ordinary  English  word  which  appropriately  and 
conveniently  described  the  cloth  by  which  the  goods 
sold  by  the  respondents  were  manufactured,  but 
the  term  had  not  been  proved  to  have  acquired  a 
secondary  or  special  meaning  so  as  to  denote  only 
the  goods  of  the  appeallants.  If  I  am  bound  to  state 
my  opinion,  I  do  state  that  it  has  not  been  proved  in 
this  case  that  the  words  'narrow  red  band,'  in  con- 
nection with  cigars,  have  acquired  such  a  secondary 
or  special  meaning  as  to  denote  only  the  goods  of 
the  plaintiffs." 
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Aerators,  Ltd.,  v.  Tollit,  19  R.  P.  C,  418.  Complain- 
ant sold  carbonic  gas  in  capsules  called  "Sparklets." 
Defendant,  whose  business  was  proposed  to  be  the 
charging  of  large  (juantities  of  water,  adopted  the  name 
''Automatic  Aerator  Patents,  Ld."  This  action  was  to 
restrain  the  use  of  the  word  "Aerator"  in  the  name. 
Farwell,  J.  [419.]: 

''It  has  been  held  that  'calculated  to  deceive'  does 
not  point  to  intentional  fraud,  but  it  is  a  question 
of  fact  in  each  case  whether  the  name  of  the  new 
company  is  so  similar  to  that  of  the  old  company 
as  to  induce  the  belief  that  the  two  companies  are 
identical.  In  considering  this  question  it  is  ma- 
terial to  ascertain :  ( 1 )  What  business  has  been,  or 
is  intended  to  be,  carried  on  by  the  old  company, 
and  what  is  intended  to  be  carried  on  by  the  new; 
(2)  What  sort  of  name  has  been  adopted  by  the 
old  company?  As  to  the  first  point,  I  do  not  think 
that  it  is  sufficient  for  an  existing  company  to  point 
to  a  clause  in  its  memorandum  which  w^ould  enable 
it  to  extend  its  operations  to  numerous  classes  of 
trade  unless  it  can  satisfy  the  court  that  it  either  has 
carried  on,  or  really  proposes  within  a  limited  time 
to  carry  on,  such  a  particular  business.  It  cannot, 
I  think,  be  enough  in  these  days,  when  the  objects 
of  a  company  are  usually  limited  only  by  the  num- 
ber of  letters  in  the  alphabet,  and  extend  to  every 
form  of  business,  whether  connected  or  not  with 
the  principal  object,  to  show  that  the  intended  new 
company  includes  some  similar  objects;  it  is  nec- 
essary to  see  whether  the  real  objects  of  the  com- 
panv  arc  siniilar.  '''*'^  * 
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"The  plaintififs  further  argue  that  the  Act  of 
ParHament  was  intended  for  the  protection  of  the 
pubHc,  and  that  there  must  necessarily  be  some 
confusion  in  the  minds  of  the  pubHc  if  the  whole 
of  their  title  is  taken,  but  I  would  point  out  that 
the  plaintiffs  cannot  assert  in  their  own  names  the 
rights  of  the  public, — that  is  for  the  Attorney-Gen- 
eral ;  they  can  only  asert  their  own  rights  as  mem- 
bers of  the  public,  if,  and  so  far  as,  they  can  show 
special  damage  to  themselves ;  but  the  choice  of  their 
own  name  rests  with  themselves ;  the  registrar  has 
not  discretion  to  refues  to  register  any  name  put 
forward  on  behalf  of  a  company,  and  if  by  any 
reason  of  their  adoption  of  one  single  word  in  com- 
mon use  they  run  the  risk  of  suffering  injury  they 
have  only  themselves  to-  thank,  and  they  can  no 
more  acquire  a  monopoly  in  the  use  of  the  word 
'Aerator'  by  adopting  that  as  their  title  than  an 
individual  can  acquire  a  monopoly  in  his  own  name 
or  the  name  of  the  article  that  he  manufactures, 
as  in  the  latter  case  it  is  necessary  for  the  individ- 
ual to  show,  not  merely  that  the  defendant  is  trad- 
ing under  his  name  or  is  making  the  articles  the 
name  of  which  he  has  adopted,  but  must  also  show 
that  the  name  of  those  articles  is  exclusively  identi- 
fied with  his  own  manufacture  so  as  to  have  acquir- 
ed a  secondary  meaning,  so  a  company  must  also 
show  that  the  name  which  prima  facie  refers  to  a 
number  of  persons  or  articles  is  in  fact  identified 
solely  v/ith  them  before  they  can  satisfy  the  court 
that  its  use  as  part  of  another  company's  name  is 
calculated  to  deceive.  A  name  is  not  necessarily 
calcualted  to  deceive  because  it  is  similar;  it  must 
depend  in  a  great  measure  upon  what  the  nature  of 
the  name  is,  and  if  it  merely  represents  the  name  of 
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th  article  supplied  by  the  company,  it  would  require 
very  strong  evidence  to  show  that  such  name  had 
lost  its  primary  meaning  and  had  become  identified 
with  the  plaintiff  company.  **''' 

''In  my  opinion  the  plaintiff's  action  is  an  at- 
tempt to  monopolize,  for  the  purpose  of  nomencla- 
-    ture,  a  word  in  ordinary  use  in  the  English  lan- 
guage, and  fails,  and  must  be  dismissed  with  costs." 

Wolff  &  Son  vs.  Nopitsch,  et  al.,  17  R.  P.  C.  328,  330: 
(June  20,  1900)  Cozens-Hardy,  J: 

"  In  substance,  and  part  from  form,  what  the 
Plaintiffs  contend  is  that  they  are  entitled  to  claim 
the  words  'Spanish  Graphite,'  not  as  a  trade-mark, 
because  it  is  not  registered  as  a  trade-mark,  but 
they  are  entitled  to  it  in  this  sense,  that  it  is  so  well 
known  in  the  English  market  to  indicate  their  goods 
that  those  words,  when  attached  to  goods  of  the 
same  class  by  anybody  else,  must  lead  to  the  goods 
of  the  defendants  being  mistaken  for  the  goods  of 
the  Plaintiffs  and  they  seek  an  injunction  on  the 
old  common  law  ground  of  an  action  of  deceit.  It 
is  obvious,  I  think,  that  there  are  serious  difficulties 
in  their  way.  ***  I  am  asked  to  say  that  from  about 
the  end  of  1872  or  1873,  when  the  first  parcel  of 
Spanish  graphite  was  exhausted  down  to  and  in- 
cluding the  year  1892,  'S])anish  Graphite'  did  not 
mean  graphite  imported  from  Spain,  but  meant 
graphite  produced  anywhere  else  and  prepared  in 
a  particular  way  by  the  Plaintiffs  and  so  turned  in- 
to pencils.  I  think  that  that  is  a  contention  which 
is  almost  a  hopeless  one.  A  name  which  originally 
began  as  a  geographical  term  and  which  for  more 
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than  twenty  years  after  its  introduction  is  asserted 
to  be  a  georgraphical  term,  cannot  cease  to  be  a  geo- 
graphical term  and  become  merely  descriptive  of 
the  goods  of  the  manufacturer.  The  Plaintiffs'  case 
must  depend  upon  this,  that  the  words  'Spanish 
Graphite'  were  known  to  the  public, — not  only  to 
the  wholesale  trade  but  to  the  public, — as  distinctive 
of  their  goods  so  that  anybody  who  sees  the  words 
'Spanish  Graphite'  would  at  once  say,  'oh,  that  is 
Wolff's." 

ANALYSIS  OF  PLAINTIFF'S  TESTIMONY 
AS   TO  "SECONDARY  MEANING." 

While  plaintiff"  has  taken  considerable  testimony  in 
an  effort  to  establish  a  secondary  meaning  for  "coke," 
and  "dope,"  and  all  the  other  words,  phrases  and  expres- 
sions that  are  used  to  describe  the  article  which  it  and 
defendants  manufacture, — while  it  has  assiduously 
striven  to  establish  a  secondary  meaning  for  the  idea 
which  these  expressions  primarily  convey, — it  has  really 
produced  very  little  evidence  in  support  of  its  claim. 

Altogether,  plaintiff  has  introduced  eighty-six  wit- 
nesses to  prove  the  point.  Classified  according  to  occu- 
pation, they  are: 

• 
70  "trade  witnesses. 
6  of  plaintiff's  traveling  salesmen. 
5  of  plaintic's  private  detectives. 
3  of  plaintiff's  bottlers. 
1   of  plaintiff's  jobbers. 
1   plaintiff*'s  vice  president  and  sales-manager. 

86 

The  seventy  "trade"  witnesses  are  more  specifically 
classified  as  follows : 
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34  druggists,  all  operating  soda  fountains. 
13  soda  dispensers. 

13  proprietors  of  cigar  stores  having  soda  fount- 
ains (6  of  whom  are  Greeks). 
8  confectioners  (3  being  Greeks),  7  of  whom  have 
soda  fountains,  while  the  other  handles  ''Coca- 
Cola"  in  bottles. 
1   retail  grocer,  who  handles  ''Coca-Cola"  in  bot- 
tles. 
1  lunch-room  proprietor,  who  has  a  soda  fountain. 
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Grouped  according  to  locality,  these  seventy  "trade' 
witnesses  may  be  further  classified  thus : 


25  in  Atlanta,  Ga. 

1  in  Newnan,  Ga. 
8  in  Mobile,  Ala. 

8  in  New  Orleans,  La. 
18  in  Dallas,  Texas. 
3  in  Dennizen,  Texas. 

2  in  Pilot  Point,  Texas. 

1   in  Fort  Worth,  Texas. 
1  *in  McKinney,  Texas. 
1   in  Waco,  Texas. 
1   in  Charleston,  W.  Va. 
1   in  Chicago. 


70 


The  other  witnesses,  aside  from  plaintiff's  salesmen, 
detectives,  and  vice  president  and  salesmanager,  are  lo- 
cated as  follows : 
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2  "Coca-Cola"  bottlers,  Murfreesboro,  Tenn. 
1   ''Coca-Cola''  bottler,  Dallas,  Texas. 
1   ''Coca-Cola"  jobber,  St.  Louis. 


The  testimony  of  these  eighty-six  witnesses  may  be 
broadly  grouped  into  two  classes:  (1)  Those  who  tes- 
tify that  "coke,"  "dope,"  "shot-in-the-arm,"  etc.,  mean 
"Coca-Cola"  and  nothing  else;  (2)  those  who  frankly 
admit  that  these  words  and  phrases  are  us^d  simply  to 
describe  the  article  in  question,  and  are  applied  by  the 
public  to  all  drinks  of  that  description  regardless  of 
their  manufacture. 

Those  belonging  to  the  first  class  are,  of  course, 
plaintiff's  officer,  one  of  its  bottlers,  its  salesmen  and 
detectives,  and  those  of  its  "trade"  witnesses  w^ho  really 
do  not  know  the  article  at  all  except  as  made  by  plaintiff. 
Those  belonging  to  the  second  class  are  naturally,  those 
who  have  some  knowledge  of  the  drink  as  manufactured 
by  others,  here  is  not  one  of  these  witnesses  in  either 
class  who  is  not  either  directly  or  indirectly  connected 
with  plaintiff*  in  a  business  way.  The  so-called  "trade" 
witnesses  are  nothing  more  than  plaintiff's  agents, — 
"not  agents  in  the  strict  sense  of  the  word,"  to  use  the 
language  of  Parker,  J.,  in  Burberry's  v.  /.  C.  Cording  & 
Co.,  26  R.  P.  C,  700,  "but  who  buy  the  plaintiff's  goods 
on  special  terms  and  re-sell  either  to  the  trade  or  public, 
and  whose  interest  is  to  make  their  re-sales  as  large  as 
may  be."  Not  one  of  them  handles  any  drink  of  the 
kind  here  in  question  except  that  of  plaintiff's  manu- 
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facture, — only  eight  have  ever  done  so,  and,  of  these, 
seven  have  purchased  only  a  few  gallons  of  the  stuff  to 
try  it  out  and  see  what  it  was  like,  and,  then,  after  a  few 
days'  trial,  have,  at  plaintiff's  solicitation,  taken  it  out 
of  their  fountains  and  gone  back  to  dispensing  plaintiff's 
product  exclusively,  as  they  had  always  done  before. 

The  remarkable  thing  about  plaintiff's  testimony  is 
that,  while  the  case  it  must  make  out  is  one  of  deception 
of  the  viltimate  purchaser, — the  cnstoiners  of  the  retail 
stores;  while  it  must  prove  that,  to  the  man  who  asks 
for  ^^coke"  and  "dope,"  etc.,  those  words  mean  plaintiff's 
manufacture  of  the  article  thus  described  as  distinguish- 
ed from  other  manufactures  of  the  same  article, — not  a 
member  of  the  general  public, — not  a  single  "ultimate 
purchaser," — has  been  called  upon  by  plaintiff  to  give 
first  hand  information  on  the  subject.  Its  witnesses  are 
all  more  or  less  its  agents,  interested  in  varying  degrees 
in  its  success,  and,  as  pointed  out  by  Lord  Kyllachy  in 
Dezvar  v.  Dewar,  17  R.  P.  C,  358,  their  testimony  is 
''certainly  not  less  open  than  usual  to  the  observation 
that,  when  witnesses  are  being  examined  as  to  what 
they  understood  or  understand,  or  what  other  people 
understood  or  understand,  there  is  always  a  great  deal 
of  room  for  the  display  of  interest,  or  business  connec- 
tion, and  generally  of  party  spirit."  "The  proof,"  said 
Lord  Kyllachy  in  the  same  case,  "is  always  and  nec- 
essarily difficult;  and  it  is  difficult,  among  other  reasons, 
for  this  reason,  that  it  is  so  very  easy  on  such  a  subject 
to  produce  a  great  deal  of  testimony  not  consciously 
false,  and  i)roba])ly  most  distinct  and  emphatic,  which 
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is  yet  essentially  loose,  and  almost  always  colored.  In 
dealing  with  such  testimony  judges  and  juries  are  apt, 
— and  I  think  rightly  apt, — to  be  skeptical." 

But  waving  all  general  criticism,  and  taking  up,  first, 
plaintiff's  trade  witnesses  (because  if  plaintiff  cannot 
establish  its  case  by  them,  it  certainly  cannot  do  so  by  its 
salesmen  and  detectives),  and,  in  particular,  those  who 
say  that,  in  their  opinion,  "coke,"  ''dope,"  ''eye-opener," 
etc.,  mean  "Coca-Cola,"  it  will  be  found,  upon  very 
slight  analysis,  that  their  testimony  is  of  but  little  value. 
At  best,  it  is  but  the  inference  which  they  drew  from 
the  facts  that  came  within  their  observation  at  their  par- 
ticular establishments.  If  those  facts  do  not  justify  the 
inference  thus  drawn,  their  testimony  falls  to  the 
ground. 

Those  facts,  broadly  summarized,  are: 

Plaintiff,  so  far  as  they  are  aware,  was  the  inventor 
and  first  producer  of  the  drink.  It  adopted  and  used 
the  words  "Coca-Cola"  as  the  name  of  its  invention  and 
advertised  the  article  under  that  name  throughout  the 
length  and  breadth  of  the  land.  For  years  the  article 
as  manufactured  by  plaintiff  was  the  only  article  of  its 
kind  known  to  them,  and  plaintiff  was  the  only  producer 
of  that  sort  of  drink  they  had  ever  heard  of.  Of  course, 
there  being  no  other  similar  drink  in  the  market,  so  far 
as  they  knew,  they  handled  only  that  manufactured  by 
plaintiff*.  Their  customers  knew  no  other.  Plaintiff  en- 
joyed a  complete  monopoly,  for  ought  they  or  their  cus- 
tomers knew  to  the  contrary.     Because  the  drink  was 
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prodigally  advertised  and  universally  known  to  be  "stim- 
ulating," ''exhilarating,"  and  ''invigorating,"  and  one 
that  would  "relieve  fatigue,"  because  it  was  represented 
to  be  a  "valuable  brain  tonic"  and  "nerve  stimulant,"  con- 
taining the  tonic  and  nerve  stimulant  properties  "of  the 
wonderful  coca  plant  and  the  famous  cola  nut,"  and  good 
for  the  cure  of  "headache  and  nervous  exhaustion"  and 
all  similar  ailments,  and  because  these  characteristics 
were  due,  and  generally  known  to  be  due,  to  the  presence 
in  the  drink  of  cocaine,  or  caffeine,  or  some  "dope"  of  that 
character,  certain  elements  of  the  public,  with  character- 
istic American  wit,  began  to  refer  to  the  article  as 
"coke,"  and  "dope,"  and  to  ask  for  it  by  those  and  many 
other  expressions  having  the  same  sinister  signification, 
to  distinguish  the  kind  of  drink  desired  from  the  other 
varieties  of  soft  drinks  usually  carried  at  soda  fount- 
ains,— that  is,  to  describe  the  article.  The  description 
was  accurate  enough  for  the  retail  dealers  and  they 
sensed  at  once  the  sort  of  drink  referred  to.  When  cus- 
tomers who  called  for  "coke,"  or  "dope,"  or  "cocaine," 
or  "caffeine,"  or  "poison,"  or  "shot-in-the-arm,"  or  who 
used  any  other  expression  of  like  import,  were  asked  if 
they  wanted  "Coca-Cola,"  they  replied  in  the  affirmative; 
if  asked  what  they  wanted,  they  said  "Coca-Cola."  They 
knew  no  other  drink  of  like  character  and  had  never 
known  any  other.  As  this  particular  type  of  drink  was, 
so  far  as  their  information  went,  unknown  to  mankind 
until  plaintiff,  in  its  wisdom,  invented  it  and  placed  it 
before  a  grateful  public,  the  only  name  by  which  they 
knew  the  drink,  and  the  only  one  l)y  which  they  could 
describe  it, — apart  from  any  slang  names  for  it, — was 
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the  name,  the  plaintiff,  its  inventor,  had  given  it,  viz., 
''Coca-Cola."  And,  when  asked  what  they  meant  by 
any  of  the  slang  expressions  that  in  time  became  so 
prevalent,  they  replied,  not  unnaturally,  that  they  want- 
ed the  drink  which  they  knew  no  other  way  to  describe 
than  by  the  words  with  which  plaintiff  had  described  it 
to  them, — ^" Coca-Cola."  They  wanted  a  drink  of  the 
coca-cola  kind,  as  distinguished,  for  example,  from 
chocolate,  strawberry  or  vanilla  soda,  and  would  have 
nothing  else.  When  the  only  drink  of  that  kind  they  had 
ever  known,  and  the  one  they  had  drunk  for  years  and 
become  accustomed  to,  was  servd  in  response  to  re- 
quests for^  that  sort  of  drink  by  any  of  the  slang  ex- 
pressions alluded  to,  it  was  always  found  to  give  entire 
satisfaction  and  to  be,  apparently,  the  article  desired.  It 
was  never  refused  on  the  ground  that  it  w^as  not  what 
was  asked  for. 

Bye  and  bye  it  dawned  upon  them  that  other  manu- 
facturers ''had  begun  to  experiment  with  the  drink." 
Within  the  last  few  years  some  of  these  "trade"  wit- 
nesses have  received  circulars  and  advertising  literature 
from  concerns  that  professed  to  be  making  a  drink  sim- 
ilar in  all  respects  to  plaintiff's.  Some  have  occasionally 
seen  advertisements  in  trade  papers,  or  tacked  on  fences, 
of  drinks  with  names  ending  in  ''Cola"  or  "Ola,"  which 
they  took  to  be  "imitations"  of  plaintiff's  product.  Oth- 
ers have  been  solicited  by  travelling  salesmen  represent- 
ing other  producers  of  the  drink  to  place  a  trial  order 
for  the  brands  they  carry  and  some  of  them  have  actually 
tasted  the  samples  which  the  salesmen  displayed,  while 
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others  have  gone  so  far  as  to  purchase  a  trial  order 
and  to  dispense  a  few  gallons  of  the  stuff  ''to  see  how  it 
would  go."  Still  others  have,  at  times,  seen  drinks  of 
a  similar  nature  marketed  in  bottles  at  baseball  parks, 
fair  grounds,  and  such  places,  and  some  of  them  have, 
on  occasions,  bought  and  drunk  such  drinks.  Many  of 
these  dealers  know,  at  this  late  day,  in  a  more  or  less 
vague,  indefinite  sort  of  way,  that  perhaps  there  are  "a 
few  small  concerns  of  the  mushroom  variety  'trying'  to 
break"  into  the  market  with  "cheap  imitations"  of 
plaintiff's  product.  But  that  is  the  extent  of  their 
knowledge  that  plaintiff  has  any  rivals  at  all  They 
have  never  deaU  in  any  drink  of  this  description  but  thT 
of  plaintiff's  nnnufacture,  do  not  profess  to  know  any- 
thing about  ''the  cheap,  unknown  substitutes,"  and  do 
not  pretend  to  know  how  they  are  asked  for  in  the  estab- 
lishments where  they  are  sold.  Plaintiff's  manufacture 
is  the  only  one  they  really  know,  and  the  only  one  they, — 
and  certainly  their  customers, — ever  have  known,  and  it 
has  dominated  the  market  for  so  long  a  time,  and  to  such 
an  extent,  that  the  comparatively  insignificant  activities 
of  plaintiff's  numerous  but  small  competitors  have  fail- 
ed to  seriously  impress  them  with  the  realization  that 
plaintiff  has  not  now,  as  they  assumed  it  had  for  many 
years,  a  virtual  monopoly. 

These  are  the  facts  upon  which  plaintiff's  ''trade" 
witnesses  of  the  first  grou])  in  the  above  classification 
base  their  inference, — and  that  is  all  their  testimony 
really  amounts  to,  a  mere  inference  on  their  part, — 
that  "coke"  and  "dope"  and  all  the  other  slang  words 
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and  phrases  by  which  the  article  in  question  is  usually 
described,  have  acquired  a  "secondary"  meaning  dis- 
tinguishing, in  the  minds  of  all  concerned,  the  drink, 
when  made  by  plaintiffs  from  the  same  drink  when  made 
by  others.  There  is  not  a  suggestion  by  any  of  these 
dealers  that  their  customers  know  even  as  much  about 
the  rival  drinks  as  they,  of  for  that  matter,  that  they 
know  there  are  any  rivals.  There  is  nothing  to  show 
that  the  words  ''Coca-Cola,''  even,  mean  anything  to 
their  customers  but  the  name  of  the  particular  kind  of 
commodity  described  thereby,  or  that  even  those  words 
have  acquired  any  secondary  meaning  distinguishing 
plaintiff  as 'the  maker  of  the  commodity  so  described 
from  all  other  makers  of  the  same  commodity, — much 
less  that  ''coke"  and  "dope"  and  all  the  rest  have  acquir- 
ed any  such  meaning.  The  words  "Coca-Cola,"  being 
purely  descriptive,  and  indicating  primarily  only  a  cer- 
tain kind  of  commodity,  could  not  mean  anything  but  a 
description  of  the  article  to  those  who  did  not  know 
there  were  other  drinks  of  the  same  character  in  the 
market,  but  who  only  knew  the  drink  as  made  by  plaint- 
iff. Hence,  the  evidence  of  those  witnesses  who  said  that 
they  understood  verbal  requests  for  "coke,"  "dope,"  etc., 
to  be  equivalent  to  requests  for  ''Coca-Cola''  would  not 
even  tend  to  establish  a  secondary  meaning  for  "coke," 
"dope,"  etc.,  unless  it  were  shown  that,  to  those  wit- 
nesses, the  words  ''Coca-Cola'  meant  something  more 
than  a  mere  description  of  the  kind  of  commodity  prima- 
rily indicated  thereby, — that  is,  unless  it  were  shown 
that,  when  they  said  "coke,"  "dope,"  etc.,  meant  "Cola- 
Cola,"  they  meant  that  those  expressions  meant  plaint- 
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jff's  manufacture  of  the  article  and  not  just  merely  the 
ki)id  of  article  which  the  words  "Coca-Cola  describe, — 
in  short,  unless  plaintiff  had  established  a  secondary 
meaning  for  the  words  ''Coca-Cola'  in  the  minds  of 
tJwsc  witnesses.  Secondary  meaning  means  distinguish- 
incj  meaning.  The  distinction  must  be  between  goods  of 
a  similar  character.  If  there  are  no  goods  of  a  similar 
character, — or  what  amounts  to  the  same  thing,  if  there 
are  no  goods  of  a  similar  character  known  to  those  who 
are  called  upon  to  express  their  opinion  as  to  the  trade 
meaning  of  descriptive  words, — the  words  cannot  dis- 
tinguish, because  there  is  nothing  to  distinguish  from. 

Burberry's  v.  C.  J.  Cording  &  Co.,  26  R.  P.  C,  700: 

''When  a  witness  says  he  knows  the  word  'Slip- 
on'  as  meaning,  not  only  a  particular  kind  of  coat, 
but  the  coat  of  a  particular  manufacturer,  it  is  ma- 
terial to  know  whether  he  is  acquinted  with  the 
article  as  made  by  any  one  else.  If  he  is  not,  the 
word,  however  it  may  be  associated  in  his  mindwith 
the  paticular  manufacturer,  is  not  really  to  him  a 
distinctive  w^ord." 

Kellogg  s  Toasted  Corn  Flakes  Co.  v.  Quaker  Oats 
Co.,  235  Federal,  657,  665: 

''Now,  what  significance  have  the  facts  thus 
pointed  out?  From  1898  to  1906  the  predecessors 
of  the  ai)pellant  had  a  virtual  monopoly  of  the  food 
product  in  (|uestion,  and,  likewise,  of  the  term,  'San- 
itas  Toasted  Corn  Flakes,'  and  so,  inclusively,  of 
the  words  'Toasted  Corn  Flakes;'  but  this  was  only 
because,  during  that  period,  no  one  else  was  either 
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making  or  dealing  in  the  article.     The  employment 
of  descriptive  words  under  such  a  condition  of  trade 
as  this  does  not  give  to  the  words  a  secondary  mean- 
ing denoting  only  the  maker's  product;   evidence 
that  such  a  meaning  is  so  acquired  is  of  slight  value ; 
this  for  the  reason  that  in  such  circumstances  the 
words  could  not  refer  to  any  product  except  the 
single  and  particular  one  so  monopolized ;  and,  con- 
sequently, the  occasion  for  associating  the  words 
with  the  maker  of  the  product  does  not  arise  as  it 
must  when  two  or  more  competitors  are  making  and 
selling  similar  products." 
A  few  typical  extracts  from  the  testimony  of  the  class 
of  "trade  witnesses  under  discussion  will  serve  to  illus- 
trate the  general  trend  of  their  testimony.    A  complete 
review  of  the  evidence  will  be  found  in  the  schedules. 

I.  V.  WOOD,  of  Mobile,  Ala.,  strikes  the  key-note  of 
the  whole  contention  that  "coke,''  "dope,"  etc.,  have  ac- 
quired a  secondary  meaning.  He  just  took  it  for  grant- 
ed that  these  expressions  are  used  to  indicate  the  article 
plaintiff  makes  because  they  were  used  to  indicate  that 
article  when  plaintiff  was  its  only  maker,  or,  at  any 
rate,  the  only  maker  known  to  him.  In  other  words,  he 
erroneously  inferred  that,  because  they  were  used  to  de- 
scribe the  article  when  there  was  no  other  maker  but 
plaintiff",  therefore  they  distinguished  between  makers. 
He  was  asked  how  he  knew  that  people  want  plaintiff's 
manufacture  of  the  article  when  they  ask  for  "coke"  and 
''dope,"  and  he  replied : 

"  'Dope'  and  'coke'  had  been  common  nick-names 
since  I  had  been  knowing  it, — nick-names  for  'Co- 
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ca-Cola'  before  I  ever  heard  of  any  substitute  or  any 
other  preparation  zvith  a  similar  name, — ever  since 
'Coca-Cola'  was  put  on  the  market, — and  /  took  it 
for  granted  that  was  what  they  wanted."    (Rec, 

575). 

And  again : 

^'Yon  ask  if  I  have  ever  heard  of  any  other  cola 
beverages  on  the  market  today;  well,  I  can't  recol- 
lect the  names,  but  I  have  heard,  in  a  way,  there 
was  a  lot  of  other  preparations  under  different 
names, — the  same  stuff,  practically,  that  the  Koke 
Company  made.  No,  eertainly  I  don't  knozv  zvhat 
they  are,  and  I  don't  knozv  zvliat  names  they  are 
called  for  by.  '''**  Yes,  sir,  our  customers  know  we 
are  handling  just  'Coca-Cola,'  and,  naturally,  when 
they  go  there  they  expect  to  get  'Coca-Cola' — that 
is,  some  of  them  do;  but  they  ask  for  'dope'  and  they 
expect  to  get  'Coca-Cola,' — lots  of  them  think  it  is 
'Coca-Cola,'  ninety-nine  per  cent,  of  them, — be- 
cause they  know^  we  are  handling  'Coca-Cola.'  " 
(Rec,  575-6). 

G.  H.  UPCHURCH,  Mobile,  Alabama: 

''No,  sir,  I  have  never  handled  any  other  bever- 
ages similar  to  'Coca-Cola.'  ***  No,  sir,  I  don't 
know  what  names  the  public  use  in  calling  for 
these  beverages,  because  I  never  had  any  calls  for 
them.  I  don't  know  whether  the  public  calls  for 
these  beverages  under  the  names  of  'coke'  or  'dope,' 
but  I  know  my  trade;  you  can  ask  them  invariably 
what  they  want,  and  they  say  'Coca-Cola.'  Q. — 
Sure,   but  you   don't   handle   anything  but   'Coca- 
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Cola?"    A. — No,  I  don't  handle  anything  but  'Coca- 
Cola.'"    (Rec,  525-6). 

DAVE  S.  BAUER,  Mobile,  Alabama: 

"No,  sir,  you  didn't  understand  me  to  say  that  I 
carried  no  other  soft  drink  but  'Coca-Cola.  I  said 
no  other  cola  drinks.  (Rec,  538)  No,  sir,  I  don't 
know  the  names  by  which  the  public  asks  for  these 
drinks,  or  for  drinks  of  that  class.  /  dorit  knozv 
whether  they  ask  for  these  drinks  by  the  names  of 
'coke'  or  'dope'  or  not.  No,  sir,  /  dont  knozv 
zvliether  'coke'  and  'dope'  are  also  nicknames  for 
those  drinks."  (Rec,  543). 

This  witness  tells  of  an  incident  showing  that  his 
customers  didn't  know  of  any  drink  of  the  kind  in  cjues- 
tion  but  that  made  by  plaintiff.  When  solicited  by  one 
of  defendants'  salesmen  to  stock  up  with  defendants' 
product,  he  declined  to  do  it,  but  decided  to  make  a  test 
to  find  out  what  his  customers  wanted  when  they  asked 
for  ''coke"  and  "dope,"  etc  He  instructed  his  dispensers 
to  tell  every  one  who  asked  for  "coke"  or  "dope"  that  he 
carried  nothing  but  "Coca-Cola,"  and  to  show  them  the 
card  left  by  defendants'  salesman  (Plaintiff's  Exhibit 
100)  having  thereon  the  words  "Koke"  and  "Dope"  as 
displayed  on  defendants'  packages.  He  explained  the 
result  as  follows : 

"Of  course,  I  watched  this  pretty  close  to  see 
what  effect  it  would  have  on  my  business,  and  I 
visited  my  soda  fountain  more  often  than  usual, 
and  whenever  I  seen  that  card  shown  them,  zvith- 
out  one  exception  I  heard  the  reply,  'Say,  I  want 
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''Coca-Cola.''  /  didn't  knozv  there  zvas  tzvo  drinks, 
I  didn't  knozv  there  zvas^,  another  one  like  that/  " 
(Rec,  537). 

FREDERICK  CONWAY  PEACE,  one  of  plaintiff's 
private  detectives,  tells  of  a  conversation  he  had  with  C. 
G.  Peters  (who  was  called  as  a  witness  for  plaintiff) 
that  furnishes  another  typical  illustration  of  the  line  of 
reasoning"  by  which  these  "trade"  witnesses  inferred  that 
''coke"  and  "dope,"  etc.,  had  acquired  a  secondary  mean- 
ing: 

"Among  other  places,  I  called  on  Peters  Phar- 
macy, the  corner  of  Baronne  and  Poydras  Sts.,  New 
Orleans,  and  interviewed  Mr.  C.  G.  Peters,  the 
proprietor  of  this  store.  I  told  him  who  I  was  and 
inquired  of  him  what  his  opinion  was  when  people 
called  for  'coke'  or  'dope,' — what  they  meant.  Mr. 
Peters  said  they  meant  'Coca-Cola;'  that  he  had 
been  handling  'Coca-Cola'  for  eighteen  or  twenty 
years,  and  that  'dope'  and  'coke'  had  been  nick- 
names for  'Coca-Cola'  long  before  any  imitation 
product  ever  came  on  the  market."     (Rec,  701). 

Evidently,  they  distinguished  between  different  makes 
of  the  same  article  long  before  there  was  any  makes  but 
plaintiff's. 

JACOB  SCHRODT,  Dallas,  Texas: 

"I  know  that  drinks  are  served  that  are  similar 
to  'Coca-Cola'  at  other  fountains, — I  have  drunk 
some  of  them, — but  I  have  had  no  experience  of 
my  own  knowledge  to  know  what  the  run  of  cus- 
tomers call  them.    We  don't  buy  anything  that  looks 
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like  ^Coca-Cola'  but  'Coca-Cola.'  (Rec,  744).  *** 
I  handle  no  other  similar  drink, — nothing  similar 
to  'Coca-Cola/ — and  never  have.  My  custom  is 
built  up  as  a  'Coca-Cola'  custom  in  that  particular 
line,  and,  of  course,  I  try  to  keep  it,  and  they  so 
understand  that  I  am  catering  to  the  'Coca-Cola' 
taste  and  custom.  '''*'''  At  least  five  or  six  or  seven 
years  ago  people  called  it  'dope'  because  some  of 
them  thought  'Coca-Cola'  contained  stuff  that  would 
make  them  'dopey,'  and  even  to  this  day  some  of 
them  think  so."     (Rec,  742). 

This  witness  instructed  his  employes  to  always  ask, 
when  customers  called  for  "coke,"  or  "dope,"  or  "shot- 
in-  the-arm,"  or  any  of  those  expressions,  what  they 
meant,  and  he  explains  why: 

"My  endeavor  is  to  find  out  whether  they  really 
mean  that  or  something  else, — a  man  might  say 
'Give  me  a  "dope,"  '  and  he  might  mean  'Dr.  Pep- 
per' [a  similar  drink],  which  I  consider  is  a  pretty 
good  dope,  ***  and  I  want  to  make  sure  that  I  knozv 
what  they  want ;  that's  my  idea  in  training  my  help." 
(Rec,  742). 

FRED  SCHWARTSENBURG,  New  Orleans,  La. : 

"No,  sir,  we  don't  sell  any  other  cola  drinks; 
nothing  but  'Coca-Cola.'  We  have  never  had  any- 
thing to  do  with  other  drinks  of  that  same  kind. 
When  they  do  use  'coke'  they  mean  'Coca-Cola.' 
Oh,  yes,  they  use  the  names  'coke'  and  'dope'  and 
anything  they  think  zvill  recognize  they  mean  'Coca- 
Colar'     (Rec,  681). 
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How  could  the  dispenser  "recognize  they  mean  'Coca- 
Cola,'  "  except  from  the  description  given  by  the  pri- 
mary descriptive  meaning  of  the  words  used? 

R.  W.  ELLIOTT,  soda  dispenser.  Mobile,  Alabama: 

''Of  course  we  don't  handle  any  other  cola  drinks 
Yes,  sir,  I  am  entirely  a  'Coca-Cola'  man,  and  so 
is  my  establishment.  (Rec,  565).  ***  Of  course  I 
don't  know  what  other  people  call  their  particular 
'dope,' — or  their  particular  drink,  rather.  /  don't 
knozv  whether  they  call  their  drinks  'dope'  and  'coke'' 
or  not,  nor  do  I  knozv  zvhether  or  not  'dope'  and 
'coke'  are  coninwn  names  for  sola  beverages  as  a 
class,"     (Rec,  566). 

GEORGE  S.  MORSE,  New  Orleans,  La. : 

''No,  sir,  I  have  handled  none  of  the  other  sort 
of  drinks.  ***  Of  course  I  don't  know  what  the 
other  soft  drinks  are,  or  what  names  the  habitues 
call  for  them  under."  (Rec,  647). 

J.  W.  ARRANT,  Dallas,  Texas : 

"Yes,  sir,  we  have  the  reputation  of  being  the 
largest  dispensers  of  'Coca-Cola'  in  Dallas,  and  we 
handle  large  quantities  of  it.  We  make  that  a  spe- 
cialty, and,  since  we  cater  to  it,  we  want  that  cus- 
tom, and  we  certainly  do  keep  it.  **'■'  Our  cus- 
tomers, of  course,  are  'Coca-Cola'  customers.  They 
come  there  because  they  know  they  can  get  'Coca- 
Cola'  there.  We  have  them  come  from  all  over 
Dallas, — from  Sanger's,  and  all  over  town.  '''''''^ 
We  also  carry  signs  advertising  that  we  carry  real 
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'Coca-Cola/ — to  ask  for  'Coca-Cola'  by  its  name. 
Everybody  in  Dallas  knows  they  can't  get  anything 
else  but  'Coca-Cola'  from  me.  No  soft  drinks  sim- 
ilar to  that  are  carried."     (Rec,  749,  750). 

S.  Y.  ALLHOFF,  Dallas,  Texas: 

''We  are  not  selling  any  drink  of  the  same  nature 
as  'Coca-Cola'  at  the  Owl  Drug  Co.  '''"^'"^  Yes,  sir, 
our  customers  are  'Coca-Cola'  customers.  They 
come  to  us  because  they  know  we  sell  it.  It  is  our 
boast,  our  brag,  that  we  dispense  pure  'Coca-Cola,' 
and  nothing  but  pure  'Coca-Cola.'  "     (Rec,  763). 

DR.  G.  D.  WISE,  Atlanta,  Georgia: 

''No,  I  have  never  handled  any  drink  similar  to 
'Coca-Cola'  since  I  have  been  in  business, — no  other- 
so-called  cola  beverage  or  caffeine  containing  bev- 
erage."    (Rec,  476). 

J.  F.  REDDING,  Atlanta,  Georgia: 

"No,  sir,  I  have  never  handled  any  beverage 
similar  to  'Coca-Cola'  other  than  'Coca-Cola.'  *** 
Why,  no,  sir,  I  don't  know  that  I  do  know  of  any 
similar  beverage  to  'Coca-Cola'  that  is  being  sold 
in  Atlanta.  I  know  they  have  tried  to  sell  them, 
but  I  couldn't  say  they  are  on  the  market  because 
I  don't  handle  them.  Probably  they  are,  but  I  don't 
know  that."     (Rec,  479,  480). 

L.  STEPHENS,  Atlanta,  Georgia : 

"No,  sir,  I  have  never  handled  anything  else  but 
but  'Coca-Cola'  at  my  fountain.  "^''^'^  I  have  seen 
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several  drinks  on  the  market  similar  to  'Coca-Cola,' 
— 'Ko-Nut;  'Afri-Cola/  'Cola-Ade.'  ^**  No,  sir, 
I  don't  believe  I  have  ever  seen  the  soda  fountain 
beverage  'Ko-Nut.'  *''''^'  All  I  seen  was  in  bottles. 
'''**  Yes,  sir,  I  have  seen  'Afri-Cola;'  it  was  a 
bottled  beverage.  I  don't  know  whether  they  dis- 
pense that  at  soda  fountains  or  not,  because  I  never  ^ 
did  handle  anything  but  'Coca-Cola'  at  soda  foun- 
tains where  I  worked.  No,  sir,  I  have  never  have 
seen  anq  such  beverages  besides  those  two."  (Rec, 
486). 

J.  B.  PENDERGRAST,  Atlanta,  Georgia: 

^'Well,  we  have  tested  a  number  of  beverages 
similar  to  'Coca-Cola ;'  we  have  had  samples  brought 
to  us  and  tasted  them,  things  of  that  kind, — never 
served  any  of  them,  though.  Yes,  sir,  we  have 
been  an  exclusive  customer  of  the  Coca-Cola  Com- 
pany during  the  time  we  have  been  in  business. 
Some  of  the  nick-names  I  have  heard  'Coca-Cola' 
called  by  are  'Candler's  dope,'  'Candler  s  cocktail,' 
'shot,'  'morning's  morning,'  'eye-opener,'  "  etc.  '''*''' 
"In  all  these  instances  we  served  'Coca-Cola.'  No, 
sir,  we  have  no  other  similar  beverage  in  our  foun- 
tain but  'Coca-Cola.'  No,  sir,  we  haven't  any  other 
so-called  cola  or  caffeine-containing  beverage  in  our 
fountain."     (Rec,  497). 

If  "dope"  distinguishes  Candler  s, — that  is,  the  Coca- 
Cola  Company's, — make  from  all  other  makes,  why 
should  those  who  want  that  make  think  it  necessary  to 
ask  for  Candler  s  dope"? 

The  testimony  of  the  witnesses  in  this  class  proves  far 
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too  much.  If  it  establishes  a  secondary  meaning  for 
''coke"  and  ''dope,"  it  also  establishes  a  secondary  mean- 
ing for  "drug,"  "needle,"  "eye-opener,"  "morning's 
morning,''  "shot-in-the-arm,"  and  every  sort  of  word  or 
phrase  that  carries  with  it  the  same  primary  significa- 
tion,— that  is,  that  indicates  the  nature  of  the  drink,  or 
its  ingredients  or  effects, — because  all  these  expressions 
are  used  in  exactly  the  same  way  as  "coke"  and  "dope" 
are  used,  and  for  the  same  purpose,  and  are  said  to  mean 
"Coca-Cola"  no  less  specifically  than  do  "coke"  and 
"dope."  If  plaintiff'  could  maintain  such  a  proposition, 
it  could  monopolize  any  and  all  words  appropriate  to 
express  the  idea  which  these  words  primarily  convey, — 
that  is,  all  words  that  aptly  describe  the  commodity, — 
for,  when  this  testimony  is  all  boiled  down,  it  comes  to 
this:  If  the  drink  is  described,  no  matter  what  the 
words  used,  it  is  plaintiff's  manufacture  that  is  referred 
to. 

GEORGE  C.  KERSHAW,  Dallas,  Texas : 

"Some  people  call  for  'Coca-Cola,'  some  express 
it  as  'coke,'  and  still  some  others  use  a  worse  and 
more  slangy  expression, — they  say  'shot-in-the- 
arm,' — 'give  me  a  shot-in-the-arm,' — all  meaning 
'Coca-Cola,'  or  so  taken  by  me  and  the  soda  foun- 
tains."    (Rec,  812). 

PIERRE  AUGUST  CAPDAU,  New  Orleans : 

"Some  will  say,  'give  me  a  "coke,"'  and  some 
will  say,  'give  me  a  "dope,"  '  and  still  others  will 
say,  'give  me  some  drug,' — they  all  use  a  humer- 
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ous  expression,  or  a  slang  expression,  and  it  always 
indicates  the  one  thing,  and  that  is  'Coca-Cola.'  " 
(Rec,  665). 

W.  A.  MEDLOCK,  Atlanta,  Ga. : 

''When  a  man  asks  for  a  'morning's  morning'  or 
a  'dope,'  I  understand  that  to  mean  "Coca-Cola." 
I  do  not  furnish  anything  else  in  response  to  such 
requests  because  I  don't  handle  anything  like  "Coca- 
Cola."     (Rec,  483). 

A.  T.  TIMMS,  Dallas,  Texas: 

"They  ask  for  'coke,'  'needle,'  and  all  like  that, — 
I  don't  pay  much  attention  to  it.  When  a  person 
uses  these  expressions,  I  ask  him  and  he  says  'Coca- 
Cola'  every  time."    Rec,  753). 

R.  M.  ELLIOTT,  Mobile,  Alabama : 

"Yes,  sir,  these  customers  of  ours  call  for  this 
drink  in  the  language  of  a  dope  fiend.  ***  Q. — 
And  you  know  this  is  the  language  of  a  dope  fiend, 
and,  consequently,  supply  'Coca-Cola'  when  they 
call  for  'dope'  ?  A. — Well,  working  around  a  place 
like  that,  we  are  suppose  to  knoiv  what  he  wants, 
— if  he  nick-names,  calls  it  anything  else,  we  are 
supposed  to  knozv  he  zvants  'Coca-Cola"  (Rec, 
564). 

G.  A.  HARBOUR,  Atlanta,  Georgia: 

"Yes,  sir,  I  recognize  'dope'  as  a  nick-name  for 
for  'Coca-Cola.'  Well,  yes,  sir,  they  use  other  nick- 
names as  well ;  they  call  it  by  everything  under  the 
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sun,  almost.  Some  of  them  call  it  'shot/  and  some 
of  them  call  it  'coke,'  and  'dope/  and  'Candler's 
High-Ball,'  and  everything  else.  I  believe  if  they 
were  to  come  in  and  ask  for  a  thing  zve  didn't  knozv 
zvhat  they  were  talking  abont,  zve  zvould  serve  them 
'Coca-Cola:''  (Rec,  457). 

D.  R.  KEYSER,  Dallas,  Texas: 

"I  haven't  any  idea  why  they  call  it  'dope/  or  a 
'shot-in-the-arm,'  unless  it's  on  account  of  the  stim- 
ulating effect, — that  is  the  only  reason  I  have  why 
they  should  call  it  that."     (Rec,  810). 

Passing  now  to  those  of  plaintiff's  "trade"  witnesses 
of  the  second  class, — those  who  really  know  something 
of  the  other  drinks  and  the  names  used  by  the  public 
in  asking  for  them, — the  following  extracts  will  serve 
to  illustrate  the  trend  of  their  testimony: 

J.  T.  HAIZLIP,  Ft.  Worth,  Texas: 

"I  have  never  tried  to  dispense  any  of  the  other 
beverages,  but  I  have  drunk  it  at  the  soda  foun- 
tains. Yes,  I  know  the  different  names  by  which 
the  public, — the  consuming  public, — ask  for  these 
other  beverages.  They  usually  call  for  'coke,'  I 
think.  Yes,  they  call  for  all  of  them  as  'coke,'  and 
put  them  all  in  the  same  class  with  'Coca-Cola.' 
(Rec,  1962)  **'^  You  ask  why  I  suppose  people 
would  apply  the  name  'dope'  to  one  'dope'  and  not 
apply  it  to  all  the  other  'dopes' ;  well,  I  have  an  idea 
they  apply  it  to  all  the  other  dopes.  Yes,  sir,  they 
put  them  all  in  the  same  class,  if  they  knozv  there  is 
another  dope.'     I  know  people  who  would  come  in 
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and  say, — if  they  asked  somebody  to  take  a  drink, 
— 'Do  you  drink  'Coca-Cola'  or  do  you  drink 
'Kokc?  Oh,  zvcU,  it's  all  'dope'  anyzvay, — what's 
the  difference?'  'So  go  ahead,  I'll  drink  zvith  you.'  " 
(Rec,  1964). 

J.  M.  PENLAND,  Waco,  Texas : 

"Yes,  I  am  acquainted  with  the  fact  that  there 
are  various  drinks  on  the  market  similar  to  'Coca- 
Cola,'  I  know  that  there  is.  Yes,  sir,  I  class  those 
drinks  as  'dopes,'  most  of  them.  '^^^'^'  I  don't  know 
that  I  would  class  all  of  them,  because  I  don't  know 
about  them,  but  the  ones  I  do  knozv  about  I  zvould 
class  as  'dope,'  yes,  sir."    Rec,  1980). 

GE.  L.  SEIBERT,  Mobile,  Alabama: 

"It  ['dope']  means  a  drug  on  the  order  of  co- 
caine, that  is  the  only  way  I  have  heard  of  it,  and  a 
drink  something  on  the  order  of  'Coca-Cola.'  *** 
You  ask  if  there  is  any  other  drink  I  know  of  called 
'dope';  well,  only  on  the  order  of  'Coca-Cola.'  Yes, 
sir,  a7ty  drink  on  the  order  of  'Coca-Cola'  is  called 
'coke'  and  'dope.'"     (Rec,  553). 

S.  B.  CHRISTY,  one  of  plaintiff's  bottlers  at  Mur- 
freesboro,  Tenn.,  formerly  bottled  a  'dope'  drink  not  of 
plaintiff's  manufacture;  referring  to  that  drink,  said: 

"Yes,  sir,  they  called  our  drink  'coke'  in  1902. 
All  of  us  at  the  factory  called  it  'coke,'  and  the 
men  that  worked  at  the  factory,  and  the  people  in 
general, — our  customers.  The  fact  of  the  business 
is  they  call  all  of  these  drinks  'coke,'  at  times.  These 
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cola  drinks  are  generally  knoivn  as    'cokes'    and 
dopes  y     (Rec,  2034)/ 

CLAUD  W.  HICKEL,  a  drug  clerk  at  Charlestown, 
W.  Va.,  who  formerly  dispensed  a  number  of  ''dope" 
drinks  in  Florida : 

"The  majority  of  the  customers  at  the  Anti- 
Monopoly  Drug  Store  could  tell  the  difference  be- 
tween the  drinks  we  were  selling  and  'Coca-Cola.' 
The  reason  why  I  know  that  a  majority  of  them 
could  tell  the  difference  between  the  drinks  we  sold 
and  'Coca-Cola'  is  because  they  w^ould  tell  me  so. 
itot^iic  ^Y\iQ  majority  of  our  customers, — what  I  mean, 
regular  customers, — didn't  ask  for  'Coca-Cola.' 
They  asked  soinetirnes  for  'dope'  and  sometimes 
for  'coke'  but  tJie\  kneiv  they  were  not  getting 
'Coca-Cola:  "     (Rec,  266-7).' 

And  again,  referring  to  the  drinks  similar  to  "Coca- 
Cola"  which  he  dispensed: 

"We  called  them  'dope!  'coke,' — whatever  the 
customer  asked  for.  Q. — What  names  did  you  use 
to  classify  these  drinks?  A. — We  generally  called 
them  'dope,'"  (Rec,  2065). 

JOHN  H.  BOHNE,  a  "Coca-Cola"  jobber  of  St. 
Louis,  who  formerly  manufactured  the  "dope"  drink 
known  as  "Orin-Cola" : 

"We  created  a  demand  for  our  drink  under  the 
name  of  'Orin-Cola.'  I  place  that  beverage  in  the 
class  which  I  designate  as  cola  drinks.  It  was 
knoiv  as  'dope,'  also."     (Rec,  2046). 
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The  only  indication,  in  plaintiff's  entire  record,  of  the 
meaning  of  ''coke,"  or  "dope,"  coming  first  handed  from 
any  one  not  connected  in  some  way  with  plaintiff,  and 
not  connected  in  any  way  with  the  trade,  and  who  may, 
therefore,  be  classed  as  an  "ultimate  consmiier,"  appears 
on  page  19  of  the  transcript  in  the  case  of  State  vs.  Rice^ 
filed  as  Plaintiff's  Rebuttal  Exhibit  j.  Mr.  Benjamin 
Allen,  the  attorney  for  the  defendant  in  that  case,  was 
cross-examining  the  prosecutor,  J.  C.  Mayfield,  when 
the  following  illuminating  passage  occurred: 

'''(Q)  Don't  you  know  it  is  a  formula  that  is 
alleged  to  be  similar  to  the  'Coca-Cola'  formula? 
(A)  It  is  a  soda  fountain  drink.  (Q)  So  is  butter 
milk.  Don't  you  know  it  is  similar  to  other  form- 
ulas alleged  to  be  in  existence?  (A)  May  be  simi- 
lar. (Q)  These  drinks  are  what  is  by  the  common 
people  known  as  'dope'  drinks?  (A)  I  think  some 
people  call  them  that." 

That  plaintiff's  officers  themselves  realize  that  these 
slang  expressions  have  not  lost  their  natural  and  ordi- 
nary signification,  and  that  they  have  not  acquired  the 
secondary  meaning  contended  for,  is  suggested  by  the 
following: 

SAMUEL  C.  DOBBS,  plaintiff's  vice-president  and 
sales-manager : 

''I  have  even  heard  a  boy  going  to  a  soda  foun- 
tain say,  'give  me  a  '' shot-in-the-arm,"  '  and  /  cor- 
rected the  boy, — over  on  Alabama  and  Broad  Street, 
he  called  for  'a  sJiot-in-the-anii/  and  the  man  served 
him  'Coca-Cola.'"     (Rec,  321). 
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If  ''shot-in-the-ann'  means  plaintiff's  manufacture 
and  nothing  else, — if  its  primary  sinister  signification 
has  been  supplanted  by  the  secondary  meaning  contend- 
ed for, — why  should  Mr.  Dobbs  have  corrected  any  one 
for  asking  for  plaintiff's  product  by  a  name  which  sig- 
nifies nothing  but  plaintiff's  manufacture f 

GEORGE  MOORE,  a  dealer  in  "Coca-Cola"  exclu- 
sively, Atlanta: 

"Sometimes  they  ask  for  'coke'  or  'caffeine'  and 
'Candler's  High-Ball,' — they  mean  'Coca-Cola'  just 
the  same,  that's  what  they  want, — just  a  nick-name 
they  have  for  it, — and  even  myself, — I  am  ashamed 
to  say  it, — myself  the  boss,  when  I  want  sometimes 
a  drink,  I  say,  'give  me  a  dope.'  I  just  got  the  habit 
of  it.  /  hate  to  say  it,  but  I  do  it  many  times,  a  good 
many  times."     (Rec,  487-8). 

If  "dope"  signifies  in  the  mind  of  this  witness  plaint- 
iff's manufacture  of  the  article  described  thereby,  why 
should  he  feel  ashamed  of  signifying  that  fact  and  hate 
to  admit  that  he  does  so? 

F.  L.  SKILLEN,  plaintiff's  retail  dealer,  of  Dallas, 
Texas,  was  being  questioned  on  re-direct  examination 
by  General  Crane,  of  Dallas,  Texas,  of  counsel  for  plain- 
tiff, with  reference  to  a  physical  examination  he  had 
undergone,  as  an  habitual  drinker  of  "Coca-Cola,"  to 
furnish  evidence  for  the  use  of  the  Coca-Cola  Company 
in  a  libel  suit  which  it  brought  against  Congressman 
Jeff  McLemore,  of  Houston,  Texas,  for  publishing  a 
statement  regarding  the  ingredients  and  effects  of  plain- 
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tiff's  product.     The  following  question,  asked  by  Gen. 
Crane,  is  very  instructive: 

"You  ask  if  I  don't  know  that  it  was  during  the 
time  that  the  case  of  the  Coca-Cola  Co.  v.  Jejf  Mc- 
Lcmorc  was  pending  in  the  Federal  Court  at  Hous- 
ton, in  which  he  was  charged  zvith  libel  for  publish- 
ing that  'Coca-Cola'  was  a  dope  deleterious  to 
health."     (Rec,  800). 

These  passages,  and  the  admissions  of  plaintiff's 
''trade"  witnesses,  strongly  confirm  defendants'  insist- 
ence and  singularly  fail  to  corroborate  plaintiff's  con- 
tention. In  view  of  the  admissions  of  plaintiff's  own 
witnesses,  still  to  contend  that  the  words  involved  in  this 
case  have  any  designative  significance,  or  are  anything 
more  than  common  words  of  description,  is  idle.  It  is 
difficult  to  be  patient  with  the  oft  repeated  assertion  of 
counsel  that  these  words  are,  to  any  extent  whatever, 
understood  to  refer  to  plaintiff's  product  as  an  identify- 
ing designation,  or  have  a  secondary  meaning. 

But  the  testimony  of  plaintift*\s  six  traveling  salesmen 
and  its  five  detectives  has  not  yet  been  considered. 
Wholly  apart  from  the  manifest  bias  of  these  witnesses, 
and  the  repeated  demonstrations  from  their  own  lips,  in 
the  case  of  the  detectives  that  they  do  not  value  the 
sanctity  of  an  oath,  their  testimony  is  worthless  in  view 
of  the  revelations  made  by  plaintiff's  ''trade"  witnesses. 

The  salesmen  are  certainly  not  in  as  good  a  position 
to  know,  at  first  hand,  the  facts  ujxmi  which  they  base 
their  inference,  as  are  the  dealers  who  are  thrown  more 
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directly  in  contact  with  the  general  public.  One  of  them, 
M.  Tomlinson,  frankly  admits  that  he  does  not  know  any 
drink  like  plaintiff's  but  that  of  its  manufacture.  (Rec, 
368). 

Oscar  Cliff  High  tower  (Rec.,  366)  and  Maynus  L. 
Ramey  (Rec,  369)  mention  no  other  drink  except  that 
of  plaintiff's  manufacture,  and  there  is  nothing  to  show 
whether  or  not  they  know  the  drink  as  made  by  any  one 
else.  George  J.  Martin  says  that,  apart  from  his  ex- 
perience as  a  "Coca-Cola"  salesman,  his  opinion  as  to 
the  meaning  of  the  words  in  question  is  based  upon  his 
experience  as  a  dispenser  for  Holt  &  Kates,  at  Newman, 
Ga.,  where  "Coca-Cola"  was  dispensed  in  response  to 
requests  for  "coke"  and  "dope,"  because,  as  he  says,  Holt 
&  Kates  had  nothing  else  in  the  house  in  the  way  of  a 
syrup,  except  "Coca-Cola"  syrup.  (Rec,  340).  W.  L. 
Sams,  when  asked  to  name  the  various  drinks  he  had 
seen  dispensed,  mentioned  no  dope  drink  except  ''Coca- 
Cola."  (Rec,  337).  Winton  H.  Troutman  knows  the 
drink  ''Chero-Cola"  (which  is  put  out  only  in  bottles) 
and  has  observed  people  asking  for  and  purchasing  it. 
When  asked  if  he  had  ever  heard  "Chero-Cola"  asked 
for  as  "coke"  or  "dope,"  he  replied: 

"It  might  be  in  one  or  two  instances  I  have 
heard  it,  I  didn't  pay  any  special  attention."  (Rec, 
371). 

The  testimony  of  the  five  detectives,  Thomas  Leslie 
Boswell,  David  Emory  Bolton,  Thomas  M.  Murphy, 
Frederick  Conway  Peace,  and  Samuel  Friend,  consists, 


418 


for  the  most  part,  of  lengthy,  monotonous  recitations  of 
unsworn,  ex  parte,  hear-say  statements  they  procured 
retails  dealers  to  make  to  them  with  reference  to  what 
those  dealers  understood  their  customers  to  understand 
the  words  ''coke,"  ''dope,"  etc.,  to  signify  when  used 
in  asking  for  soft  drinks.  The  proper  weight  to  be 
attached  to  this  sort  of  alleged  evidence  will  more  clear- 
ly appear  when  it  is  observed  that  the  dealers  whose 
opinions  and  gossip  are  thus  retailed  at  second,  and 
sometimes  even  at  third,  hand  were,  with  few  excep- 
tions, persons  who  dealt  in  plaintiff's  product  exclus- 
ively and  who  had  never  handled  any  other.  Even  if 
the  opinions  of  these  dealers,  which  come  to  us  through 
such  tortuous  and  questionable  channels,  were  accepted 
at  their  face  value,  there  is  nothing  to  show  that  their 
opinions  rest  upon  any  firmer  basis  than  those  of  plain- 
tiff's "trade"  witnesses  who  took  the  stand  and  spoke  for 
themselves.  Indeed,  a  large  portion  of  the  testimony 
of  these  detectives  consists  of  second-hand  versions  of 
the  inferences  reached  by  plaintiff's  "trade"  witnesses 
who  have  testified  for  themselves,  and  of  the  facts  from 
which  those  inferences  were  drawn.  These  tedious 
recitations  were  read  into  the  record  by  the  detectives 
from  written  rejKjrts  made  to  their  chiefs  while  engaged 
in  making  their  "investigations,"  and  were  read  because 
these  individuals  had  no  independent  recollection  of  the 
contents  of  those  reports,     (e.  g.,  Rec,  712). 

But  the  monotony  of  these  recitations  is  varied  by  a 
stereotyped  recounting  of  ''observations"  personally 
made  by  these  detectives,  which  they  refer  to  as  ''spigot 
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tests."    They  say  they  visited  numerous  soda  fountains 
throughout  the  South  and  called  for  ''Coca-Cola,"  ''coke" 
and  ''dope,"  on  separate  occasions,  and  observed  others 
calling  for  drinks  by  those  names,  and  that  in  each  and 
every  instance,  with  few  exceptions,  the  syrup  used  to 
make  the  drinks  served  in  response  to  all  these  calls  was 
invariably  drawn  from  the  same  spigot,  or  container,  in 
the  fountain.    But  that  is  not  astonishing  in  view  of  the 
fact  that  practically  all  of  the  places  visited  carried  noth- 
ing of  the  kind  but  ''Coca-Cola."     Why  should  such 
stores  have  kept  their  "Coca-Cola"  in  two  or  more  con- 
tainers and  served  it  from  one  container  when  "coke" 
or  "dope"  was  called  for,  and  from  another  when  "Coca- 
Cola"  was  called  for?     The  most  that    these    "spigot 
tests"  establish  is  that  "Coca-Cola"  is  habitually  dis- 
pendsed  when  "coke"  and  "dope"  are  called  for  in  those 
establishments  that  do  not  carry  any  other  similar  drink; 
or  else  that  those  who  serve  other  brands  of  the  article 
when  "Coca-Cola"  is  called  for  regard  the  words  "coca 
cola"  as  simply  the  formal  descriptive  name  of  that  char- 
acter of  drink,  having  no  secondary  reference  to  any  par- 
ticular maker,  and,  consequently,  supply  any  brand  of 
the  article  when  it  is  asked  for  by  its  descriptive  name. 

The  details  are  also  given  of  a  number  of  what  are 
pretentiously  called  "consumer's  tests."  These  were 
made  in  this  way :  The  detectives  would  "instruct"  the 
dispenser  on  duty  at  the  fountain  where  the  test  was  to 
be  made  to  ask  each  person  who  called  for  "coke"  or 
"dope,"  during  the  time  the  test  lasted,  if  he  wanted 
"Coca-Cola," — usually  by  merely  asking  "Coca-Cola?" 
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(Rec,  729)  but  sometimes  by  asking  what  the  cus- 
tomer wanted.  The  detective  would  station  himself  in 
the  vicinity  of  the  fountain  where  he  could  hear  the 
questions  of  the  dispensers  and  the  replies  of  the  cus- 
tomers. These  tests  w^ere  all,  without  exception,  made 
at  places  that  carried  nothing  but  ''Coca-Cola"  and  that 
that  never  dealt  in  anything  else  of  that  kind,  and  that 
were  well  known  in  their  communities  to  be  handling 
nothing  but  "Coca-Cola."  Their  customers  were  people 
who,  no  doubt,  wanted  "Coca-Cola"  and  who,  there- 
fore, came  to  these  well  known  "Coca-Cola"  dispensa- 
ries to  get  it.  The  results  of  these  tests  would  seem  to 
be  that,  in  each  and  every  instance,  every  person  who 
was  asked  if  he  wanted  "Coca-Cola"  replied  in  the  af- 
firmative and  every  one  who  was  asked  what  he  want- 
ed said,  "Coca-Cola."  These  tests  might  have  had  more 
force  as  evidence  if  the  peoi)le  of  whom  the  questions 
were  asked  had  been  shown  to  be  acquainted  with  the 
drink  as  made  by  any  one  else,  or  if  any  circumstances 
had  l)een  shown  to  indicate  that  when  they  said  they 
wanted  "Coca-Cola"  they  intended  to  indicate  specifical- 
ly the  drink  when  manufactured  by  plaintifif  as  distin- 
guished from  the  same  drink  when  made  by  others, — 
and  not  merely  to  indicate  the  character  of  drink  which 
those  words  describe.  The  only  circumstance  appear- 
ing in  connection  with  these  so-called  ''consumers'  tests" 
that  serves  to  suggest  a  knowledge  on  the  part  of  any 
of  the  "Coca-Cola''  customers  who  w^ere  c|uestioned,  of 
any  doi)c  drink  except  that  made  by  plaintiff,  also  serves 
to  imi)each  the  relial)ility  of  the  testimony  by  which  the 
results  of  these  "consumer's  tests"  are  revealed. 
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DETECTIVE  FREDERICK  CONWAY  PEACE: 

''In  the  consumers'  test  made  at  the  Oriental 
Drug  Co.,  Dallas,  Texas,  I  remained  at  this  store 
from  10  A.  M.  to  5  P.  M.,  during  which  time  47 
persons  called  for  'coke'  and  nine  persons  called 
for  'Coca-Cola.'  Mr.  Ernest  Brown  and  R.  S. 
Evans  w^ere  dispensers.  I  heard  the  customers  call 
at  the  soda  fountain  for  these  drinks,  and  heard 
the  questions  which  the  dispensers  put  to  them,  and 
heard  the  responses  of  the  customers  to  the  dispen- 
sers' questions.  In  each  and  every  instance,  the  cus- 
tomers replied  that  they  wanted  'Coca-Cola.' " 
(Rec,  705). 

O.  M.  BROWN,  dispenser  at  Oriental  Drug  Co., 
Dallas : 

"About  three  weeks  ago,  at  the  request  of  the 
'Coca-Cola'  representative,  Mr.  Peace,  I  put  on  a 
test  at  the  Oriental  Drug  Store,  of  our  customers 
coming  in.  Q. — Well,  now,  what  proportion  of 
these  people  that  called  for  'coke'  during  the  time 
that  test  continued  wanted  'Coca-Cola' — that  called 
for  'coke'?  A. — V/ell,  half  of  them,  anyway." 
(Rec,  764). 

There  remains  to  be  considered  the  evidence  produced 
by  T.  C.  Lupton,  plaintiff's  bottler  at  Dallas.  He  in- 
troduced as  exhibits  a  large  number  of  written  orders, 
addressed  to  his  bottling  plant  by  the  customers  there- 
of, for  "coke,"  the  orders  reading  substantially  like  this: 
So  many  cases  of  strazvberry,  so  many  cases  of  root  beer, 
so  many  cases  of  lemon  soda,  and  so    many    cases    of 
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''coke.''  The  orders  thus  given  for  ''coke"  were  sup- 
plied with  the  ''coke"  of  plaintiff's  manufacture,  and  it 
proved  to  be  the  ai'ticle  that  had  been  ordered.  Plaintiff 
must  have  wholly  misconceived  the  force  of  this  tes- 
timony. It  no  more  proves  that  "coke"  means  plaint- 
iff*'s  manufacture  than  it  does  that  strawberry  or  lemon 
soda,  or  root  beer,  means  plaintiff's  manufacture.  Of 
course,  it  was  naturally  inferred  that  the  "coke"  bottled 
by  Lupton's  concern  was  the  brand  of  ''coke"  desired, 
inasmuch  as  the  orders  were  addressed  to  his  concern, 
just  as  it  was  inferred  that  the  strawberry  and  other 
flavors  which  it  bottled  were  the  ones  wanted.  The 
word  "coke"  in  these  orders  is  merely  used  descriptively 
to  distinguish  the  "coke"  drink  from  the  other  kinds  of 
soda  water  bottled  by  Lupton. 

This  is  all  the  evidence  plaintiff  has  adduce  in  its  ef- 
fort to  establish  a  secondary  meaning  for  "coke"  and 
"dope." 

On  the  other  hand,  defendants  have  brought  forward 
seventy-one  witnesses,  all  of  whom  say  that  they  under- 
stand the  words  to  refer  simply  to*  the  kind  of  drink 
to  which,  for  want  of  a  better  one,  the  name  "cola"  has 
come  to  be  applied  by  the  trade  as  its  dignified  appella- 
tion, and  that  in  response  to  requests  for  "coke,"  "dope," 
"shot,"  etc.,  they  serve  whatever  brand  of  the  drink 
they  ha])])en  to  have  in  stock  without  regard  to  its  man- 
ufacture. Usually,  if  they  carry  both  "Coca-Cola"  and 
another  ])ran(l,  they  serve  the  other  brand,  whatever  it 
may  l)c,  because  it  costs  them  less  than  ])1aintiff*\s  1)rand 


423 


and  they  make  a  larger  margin  of  profit  on  it.  This 
apphes  to  both  the  soda  fountain  and  the  bottled  pro- 
ducts. In  this  connection  it  is  shown  that  there  are  lit- 
erally hundreds  of  drinks  of  this  description  now  on 
the  market.  A  few  of  the  many  brands  disclosed  by 
this  record  are:  ''Afri-Cola,''  "Ala-Cola,"  "Ameri- 
Cola,"  "Arrow-Cola,"  "Brainol,"  "Celery-Cola,"  "Chero- 
Cola,"  "Coca-Cola,"  "Coca-Nola,"  "Co?Co,"  "Cola- 
Nip,"  "Cola-Queen,"  "Dope,"  "Dixie,"  "Espo-Cola," 
"Fletcher's  Cola,"  "Ga.-Cola;"  "Gay-Ola,"  Gerst's 
Cola,"  "Gibb's  Cola,"  "Glee-Nol,"  "Glee-Ola,"  "Hay-O- 
Cola,"  "It's-A-Cola,"  "J.  D.  F.  Cola,"  "Koke,"  "Ko- 
Nut,"  "Kola-Rex,''  "Lemon-Cola,"  "Lime-Cola,"  "Luck- 
Ola,"  "Mar-Cola,"  "Mays-Ola,"  "Maud-Muller,"  "Mint- 
Cola,"  "Miss-Ola,"  "Mo-Cola,"  "Murphy's  Cola,"  "My- 
Coca,"  "Matthews'  Cola,"  "Misti-Cola,"  "Nifty-Cola," 
"Niger-Cola,"  "Nerve-Ola,"  "Nova-Cola,"  "Orin-Cola," 
"Pepsi-Cola,"  "Pepsin-Ola,"  "Queen-Ola,"  "Roxie-Co- 
la,"  "Rye-Ola,"  "Sheer-A-Cola,"  "Star-Cola,"  "Tenn- 
Cola,"  "Texa-Cola,"  "Tru-Cola,"  "Uncle  Sam,"  "Wise- 
Ola,"  "Zero-Cola,"  and  hundreds  of  others.  Many  of 
these  brands  have  been  marketed,  in  a  comparatively 
small  way,  for  years. 

A  very  cogent  kind  of  proof  ofifered  by  defendants  is 
that  with  reference  to  the  bottled  drinks.  An  instance 
of  this  kind  that  is  particularly  striking  is  that  in  con- 
nection with  the  sale  of  "Star-Cola"  at  the  base-ball  park 
in  Nashville.  Diehl  &  Lord  have  the  exclusive  conces- 
sion to  sell  refreshments  at  this  park,  and  have  adver- 
tised the  fact  profusely, — on  bill-boards,  in  the  news- 
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papers,  at  ''movies,"  on  theatre  programs,  and  on  fans 
and  novelties  of  various  kinds,  as  well  as  on  the  score 
cards  at  the  park.  A  large  display  sign-board,  inside 
the  grounds  and  staring  tlie  grandstand  in  the  face, 
carries  the  information  that  "Diehl  &  Lord's  Star-Cola 
exclusively  sold  on  these  grounds."  The  boys  who  dis- 
pense the  drink  call  out,  "-Diehl  &  Lord's  Star  Cola,"  and 
they  wear  caps  bearing  conspicuoulsly  the  4iame  ''Star- 
Cola."  The  bottles  are  carried  in  small  cases  on  which 
the  name  "Star-Cola"  conspicuously  appears.  The  bot- 
tles themselves  have  the  w^ords  "Star-Cola"  blown  in  the 
glass,  and  on  the  crown,  while  a  white  paper  label,  with 
the  words  "Star-Cola"  and  a  star  printed  thereon  in  dark 
red,  is  glued  to  the  bottle.  No  one  could  mistake  the 
origin  of  the  drink.  And  yet  "Star-Cola"  is  habitually 
asked  for,  as  many  of  the  witnesses  testified,  as  "coke," 
"dope,"  "cola,"  "shot-in-the-arm,"  etc.,  etc.  (Rec,  1083). 

There  are  many  other  striking  incidents  in  defendants' 
testimony,  which  will  be  found  in  the  schedules. 

Some  of  defendants'  witnesses  are  bar-tenders,  gro- 
cers and  proprietors  of  restaurants.  They  were  called 
because  they  are  the  class  of  persons  most  familiar  with 
the  trade  in  bottled  goods.  It  will  be  recalled  that  plain- 
tiff did  not  call  a  single  bar-tender,  although  its  drink  is 
sold  in  many  saloons.  Many  of  defendants'  witnesses 
are  druggists  and  soda  dispensers,  a  large  number  of 
whom  handle  one  or  more  of  the  other  brands  of  "dope," 
or  "cola,"  drinks.  These  were  called  because  they  are 
the  class  of  persons  who,  of  all  others,  ought  to  know 
whether  or  not  the  words  "coke"  and  "dope"  are  applied 
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exclusively  to  plaintiff's  manufacture  at  soda  fountains. 
To  guard  against  the  accusation  that  these  witnesses 
were  biased  in  favor  of  the  cheaper  products  because 
they  made  a  larger  profit  on  them  than  on  "Coca-Cola," 
a  number  of  dispensers  and  head-dispensers  at  such 
establishments  as  the  United  Cigar  Stores,  ''Skalow- 
ski's"  at  Nashville,  "Nunnally's"  at  Birmingham,  etc., 
which  dispense  ''Coca-Cola"  exclusively,  w^ere  called; 
and  they  were  quite  as  explicit  as  any  of  the  other  wit- 
nesses in  saying  that  "coke''  and  ''dope"  do  not  speci- 
fically identify  the  article  of  plaintiff's  manufacture. 
Three  manufacturers  of  other  "dope"  drinks,  viz.,  of 
"Star-Cola,"  (Rec,  1082)  of  "Ko-Nut"  and"Afri-Cola," 
(Rec,  1291)  and  of  "J.  D.  F.  Cola,"  (Rec,  1091)  were 
introduced.  These  gentlemen,  for  fear  of  antagonizing 
plaintiff  and  bringing  down  its  wrath  upon  their  heads, 
refused  to  appear  until  they  were  encouraged  to  take  the 
stand  by  the  marshal.  Four  bottlers  of  various  "colas," 
among  others  "Tru-Cola,"  (Rec,  978)  gave  their  evi- 
dence, while  three  wholly  disinterested  members  of  the 
general  public, — "ultimate  purchasers," — gave  the  only 
first  hand  information  in  this  entire  record  as  to  what 
those  of  the  general  public  who  know  there  are  other 
drinks  in  the  market  similar  to  plaintiff's  actually  mean 
when  they  ask  for  "coke,"  "dope,"  etc.  (Rec,  1075; 
1358;  1404). 

On  cross-examination,  several  of  defendants'  wit- 
nesses admitted  that,  before  they  had  heard  of  the  drinks 
as  made  by  anybody  else,  they  dispensed  plaintiff's  make 
exclusively,  and  that,  at  that  time,  not  knowing  that 
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there  were  any  other  makes,  they  understood  "coke''  and 
"dope,"  etc.,  to  refer  exclusively  to  plaintiff's. 

Even  if  plaintiff  had  made  out  a  prima  facie  case,  the 
evidence  of  defendants'  witnesses  is  quite  sufficient  to 
overcome  it.  In  view:  of  the  admissions  of  plaintiff's 
own  witnesses,  there  is  no  room  for  further  dispute.  As 
well  might  a  cigarette  manufacturer  have  sought  to 
establish  that  a  request  for  "a  pack  of  coffin  tacks,"  or 
"nails,"  or  "dope,"  meant  his  particular  manufacture; 
or  a  cigar  manufacturer,  that  "nicotine,"  "cabbage 
leaves,"  "weed,"  or  "a  rope,"  referred  exclusively  to  the 
cigars  made  by  him;  or  a  packing-house,  that  a  request 
for  "a  dog"  meant  its  particular  brand  of  sausage. 

In  Coca-Cola  Co.  v.  Branham,  216  Fed.,  264,  it  was 
said: 

"Plaintiff  also  urges  that  'Koke'  has  become  the 
'secondary  name'  of  its  product,  because  it  appears 
from  the  proof  that  some  persons  desiring  that  pro- 
puct  say  to  the  dealer,  'Give  me  a  Koke.'  A  trade- 
name may  be  acquired  by  adoption  or  user.  In  their 
brief,  counsel  for  plaintiff  quote  the  following  from 
jc?  CYC,  yd^ :  'Trade-names  are  acquired  by  adop- 
tion and  user  and  belong  to  the  one  who  first  used 
them  and  gave  them  a  value.'  But  plaintiff  has 
never  used  the  word  'Koke'  in  connection  with  its 
product.  It  has  taken  and  used  the  name  Coca- 
Cola.  ***  Assuming  that  there  is  such  a  thing  as 
a  secondary  trade-name,  the  right  to  its  exclusive 
use  must  depend  upon  adoption  and  use,  just  as  in 
the  case  of  a  primary  name.  There  is  such  a  thing 
as  a  name  maving  accjuired  a  secondary  meaning. 
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Blgin  National  Watch  Co.  v.  Illinois  Watch  Case 
Co.,  179  U.  S.,  665,  21  Sup.  Ct.,  270,  45  L.  Ed.,  365; 
Bates  Mfg.  Co.  v.  Bates  Ntunbering  Machine  Co. 
(C.  C.)  172  Fed.,  892.  But  the  facts  in  this  case 
do  not  call  for  an  application  of  that  rule.  The 
relief  sought  here  is  the  prohibition  of  the  use  of  a 
name  that  the  defendants  [plaintiff]  have  neither 
adopted  nor  used.  There  is  nothing  to  show  that 
the  defendants  were  using  the  name  for  the  purpose 
of  selling  the  beverage  manufactured  by  them  for 
Coca-Cola," 
It  is  urged  that  this  case  was  overruled,  in  principle, 

by  Denver  Chemical  Co.  v.  Lilley,  216  Fed.,  869  ("C.  C. 

A. "-8)  in  which  a  secondary  meaning  for  ''Denver  Mud," 

as  applied  to  plastic  dressings,  was  held  not  to  have  been 

established. 

In  all  these  cases  there  are  really  no  disputed  propo- 
sitions of  law.  There  is  never  any  question  of  plaintiff's 
right  to  relief  if  it  can  make  out  its  case  on  the  facts. 
But  the  difficulty  always  is  in  establishing  the  requisite 
facts.  The  deduction  to  be  drawn  from  the  ''Denver 
Mud"  case  is  that,  while  the  difficulty  of  establishing  a 
secondary  meaning  for  a  purely  descriptive  term  is  al- 
ways and  necessarily  great,  the  fact  that  plaintiff  has  not 
used  the  word,  and  has  done  nothing  whatever  to  cause 
it  to  be  associated  particularly,  or  at  all,  with  its  manu- 
facture of  the  article,  increases  the  difficulty  of  establish- 
ing a  scondary  meaning  to  such  an  extent  as  to  make  it 
a  practical  impossibility.  In  the  case  at  bar  plaintiff 
has  not  only  used  the  words  "coke,"  ''dope,"  etc.,  and 
not  done  anything  to  cause  them  to  be  associated  with 
its  manufacture,  but  it  has  consistently  and  persistently 
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repudiated  them  on  every  hand,  and  urged  the  pubUc, 
through  its  advertising  and  otherwise,  not  to  describe  its 
product  by  such  obviously  sinister  expressions,  but  to 
call  for  it  by  its  formal  descriptive  name,  ''Coca-Cola." 

But  even  if  we  should  indulge  the  violent  assumption 
that  plaintiff  had  established  a  secondary  meaning  for 
the  words  in  controversy, — that  is  only  a  preliminary 
step  to  relief, — it  must  be  shown  in  addition  (there  be- 
ing no  property  right  in  the  nature  of  a  trade-mark  in 
any  of  these  words)   that  the  defendants'  use  of  the 

identifying  words  or  phrases  is  a  deceptive  one. 

• 

As  Lord  Herschell  observed  in  Reddazvay  v.  Banhain, 
13  R.  P.  C,  228: 

''In  a  case  of  this  description,  the  mere  proof  by 
the  plaintiff  that  the  defendant  was  using  a  name 
or  device  which  he  had  adopted  to  distinguish  his 
goods,  would  not  entitle  him  to  any  relief.  He 
could  only  obtain  it  by  proving  further  that  the  de- 
fendant was  using  it  under  such  circumstances,  or 
in  such  manner,  as  to  put  off  his  goods  as  the  goods 
of  the  plaintiff.'' 

In  that  case  the  injunction  was  so  framed  as  to  pro- 
hibit the  use  of  the  words  ''Camel  Hair  Belting,"  with- 
out clearly  distinguishing  such  belting  front  the  belting 
of  the  plaintiff's."  In  respect  of  distinguishing,  Lord 
Morris  said: 

"That,  to  my  mind,  is  obviously  done  when  the 
respondents  put  prominently,  and  in  a  conspicuous 
place,  on  the  article,  the    statement    that    it    was 
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'Camel  Hair  Belting'  made  by  themselves.  Having 
done  so,  they  would,  as  it  appears  to  me,  fully  ap- 
prise purchasers  that  it  was  not  Redaway's  make 
by  stating  that  it  was  their  own." 

In  Rubber  C.  &  C.  H.  T.  Co.  v.  F.  IV.  DcVoc  &  C.  T. 
Reynolds  Co.,  233  Fed.,  150,  159,  plaintiff  used  the  word 
''Rubberset"  while  defendants  used  "Set  in  Rubber." 
After  holding  that  a  secondary  meaning  had  been  es- 
tablished for  "Rubberset/  the  court  proceeded: 

*'The  remaining  question  is,  therefore,  what  spe- 
cific relief  the  plaintiff  is  entitled  to, — relief  which 
will  protect  it  from  injury,  prevent  deception  of  the 
public,  and  at  the  same  time  preserve  the  rights  of 
the  defendant.  To  preclude  the  use  altogether  of 
the  words  'Set  in  Rubber'  because  of  their  resem- 
blance to  the  word  'Rubberset,'  would  be  to  give  to 
the  latter  the  full  effect  of  a  trade-mark,  while  de- 
nying its  validity  as  such.  This,  so  far  as  the  fed- 
eral courts,  at  least,  are  concerned,  cannot  be  done. 
Hcrnng-Hall-Man'in  Safe  Co.  v.  H all's  Safe  Co., 
208  U.  S.,  554,  559,  28  Sup.  Ct.,  350,  52  L.  Ed.,  616 ; 
Standard  Paint  Co.  v.  Trinidad  Asphalt  Co.,  200 
U.  S.,  461,  31  Sup.  Ct.,  456,  55  L.  Ed.,  536;  Yale  & 
Tozvne  Mfg.  Co.  v.  Ford,  203  Fed.,  707,  122  C.  C. 
A.,  12  C'C.  C.  A."-3).  Nor  was  any  such  relief 
granted  in  Reddazvay  v.  Banhani,  supra,  but  the 
defendant  w^as  permitted  to  use  the  name  'Camel 
Hair  Belting'  under  restrictions  which  would  clearly 
indicate  that  the  defendant's  product  was  not  that 
of  the  plaintiff'.  The  rule  which  must  govern  the 
federal  courts  is  that  stated  by  Chief  Justice  White 
in  the  Singer  case,  163  U.  S.,  200,  16  Sup.  Ct.,  1002, 
41   L.  Ed.,  118,  that  the  word  or  words  'must  be 
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accompanied  with  such  indications  that  the  thing 
manufactured  is  the  work  of  the  one  making  it,  as 
will  unmistakably  inform  the  public  of  that  fact.'  " 

Such  an  injunction  in  the  present  case  would  be 
superfluous,  because  the  clearest  distinctions  already 
exist.  Defendants  place  their  name  and  address  con- 
spicuously on  their  labels.  Even  the  very  words  sought 
to  be  enjoined, — ''Koke"  and  ''Dope," — spelled  and  writ- 
ten as  they  are  on  defendants  labels,  clearly  distinguish 
defendants'  goods  from  plaintiff's.  Nobody,  seeing  a 
package  bearing  either  the  word  "Koke"  or  the  word 
''Dope,"  would  ever  mistake  such  a  package  for  one  of 
plaintiff's  having  the  words  "Coca-Cola"  prominently 
displayed  thereon.  Although  several  of  plaintiff's  de- 
tectives said  that  bottles  containing  "Koke"  and  ''Dope" 
were  served  to  them  in  response  to  requests  for  "Coca- 
Cola,"  at  several  places,  not  one  of  them  was  deceived. 
They  all  said,  without  exception,  that  as  soon  as  they 
saw  the  bottle,  with  the  name  on  it,  they  knew  it  was 
"Koke"  and  not  "Coca-Cola."  When  Dave  S.  Bauer 
showed  his  customer's  the  card  of  defendants'  sales- 
man (Plaintiff's  Exhibit  wo)  bearing  the  words  "Koke" 
and  "Doi)e"  as  used  by  defendants'  on  their  labels,  they 
immediately  knew  that  a  drink  of  a  different  manufac- 
ture was  indicated  thereby. 

"Whenever  I  seen  that  card  shown  them,  with- 
out one  exception,  I  heard  the  reply,  'Say,  I  want 
''Coca-Cola.''  I  didn't  know  there  was  tzvo  drinks, 
I  didn't  know  there  was  another  one  like  that.'  " 
(Rec,  537). 
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Why,  these  words  so  clearly  distinguish  defendants' 
goods  from  plaintiff's  that  plaintiff  brought  suit  against 
defendants'  bottlers,  the  Branhams  (216  Fed.,  264) 
charging  them  with  unfair  competition  because  they  re- 
moved the  crowns  bearing  the  word  ''Koke"  from  the 
bottles  before  serving  them  to  the  public,  thus  prevent- 
ing the  public  from  readily  ascertaining  that  the  drink 
was  not  plaintiff's.     (Defendants'  Exhibit  2^2,  p.  i^). 

It  is  respectfully  insisted,  therefore,  that  the  District 
Court  erred  in  granting  the  injunction  he  did  against 
the  use  by  defendants  of  the  word  ''Koke"  and  "Dope." 

As  well  said  by  plaintiff's  counsel  in  their  brief  for 
the  defendant  in  the  ''Toasted  Corn  Flakes''  case  (235 
Fed.,  657) : 

"Even  assuming  that  there  is  in  this  case  on  the 
part  of  the  defendant  an  intent  and  desire  to  imi- 
tate the  complainant's  product,  and  to  get  the  bene- 
fit of  the  market  it  claims  to  have  made  for  the 
commodity  toasted  corn  flakes,  there  can  be  no  re- 
lief unless,  as  is  clearly  pointed  out  by  Mr.  Justice 
Holmes  [mSaxlehner  v.  Wagner,  216  U.  S.,  375], 
there  is  something  done  by  which  the  good-will  of 
the  maker,  as  distinguished  from  the  good-will  of 
the  product,  is  sought  to  be  appropriated." 
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THE  ^^GET-UP''  OF  THE 
GOODS  AND  PACKAGES. 

It  is  urged  further,  however,  that  defendants  have 
miitated  plaintiff's  product,  and  the  "get-up"  of  its 
packages,  and  that  they  should  be  enjoined  from  mak- 
ing this  sort  of  drink,  and  from  marketing  it  in  the 
customary  kind  of  receptacles. 

THE  DRINK  ITSELF. 

Complaint  is  made  that  defendants  have  imitated  the 
color  of  plaintiff's  drink.  But  the  color  of  the  drink, 
like  its  taste,  is  a  structural  feature  of  the  article,  and  a 
physical  requirement  essential  to  commercial  success. 
One  could  no  more  market  a  drink  of  this  character,  as 
such,  if  it  were  colored  blue,  or  green,  or  pink,  or  yellow, 
or  any  other  color,  than  he  could  market,  as  root  beer, 
a  drink  colored  green,  or  as  strawberry  soda,  a  drink 
colored  blue,  or  as  ginger  ale,  a  drink  colored  pink,  or 
as  chocolate,  a  drink  colored  yellow.  The  color  of  the 
drink  is  a  badge  by  which  the  article  itself  is  recog- 
nized. Deprive  defendants  of  the  right  to  make  and 
sell  a  drink  having  that  color,  and  you  deprive  them  of 
the  right  to  make  and  sell  that  drink. 

Diamond  Match  Co.  v.  Saginaw  Match  Co.,  142  Fed., 
727,  729  ("C.  C.  A."-6) : 

''For  the  jnirposes  of  this  hearing,  we  must  as- 
sume that  the  complainant  has  no  patent  on  its 
matches,  and,  therefore,  this  is  the  question,  stated 
in  another  form :  Is  the  complainant,  without  a 
patent,  entitled  to  a  monopoly  of  manufacturing  and 
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selling  tipped  matches,  with  heads  partly  red  and 
partly  blue,  simply  because  it  made  and  put  them 
on  the  market  first? 

''We  think  the  answer  to  this  question  is  plain. 
The  head  of  two  colors  is  in  no  proper  sense  the 
dress  of  the  match ;  it  is  a  part  of  the  match  itself. 
In  use,  the  tip  must  be  distinguished  from  the  head, 
for  the  match  should  be  struck  on  the  tip  and  not 
on  the  head.  The  claimed  improvement  lies  in  thus 
striking  and  lighting  it.  Whoever,  therefore,  has 
a  right  to  make  a  tipped  match,  has  a  right  to  put 
on  it  a  head  of  two  colors,  so  as  to  distinguish  the 
tip  on  which  the  match  should  be  struck,  from  the 
head  itself.  The  two  colors,  therefore,  serve  not 
only  a  useful  purpose  but  an  essential  function,  for 
the  very  essence  of  the  tipped  match  is  the  match 
itself,  which  must  be  marked  out  by  a  color  of  its 
own.  The  head  and  tip  thus  distinguished,  each  by 
its  own  color,  is  therefore  a  common  characteristic 
of  tipped  matches.  The  characteristic  is  not  spe- 
cific, but  generic,  and  properly  applies  to  all  tipped 
matches.  '^** 

'^Evidently  the  court  below  appreciated  that  the 
head  of  two  colors,  a  feature  common  to  all  tipped 
matches,  should  not  be  monopolized  by  the  com- 
plainant to  distinguish  its  tipped  matches,  for  it  re- 
fused to  enjoin  the  making  of  tipped  matches  with 
heads  of  two  colors,  and  limited  the  injunction  to 
heads  partly  red  and  partly  blue.  But  we  think  this 
was  going  too  far.  Sometimes  a  color,  taken  in 
connection  with  other  characteristics,  may  serve  to 
distinguish  one's  goods,  and  thus  be  protected  by 
the  courts,  "^^^  but,  as  a  rule,  a  color  cannot  be 
monopolized  to  distinguish  a  product.  **''' 
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''The  primary  colors,  even  adding  black  and 
white,  are  but  few.  If  two  of  these  colors  can  be 
appropriated  for  one  brand  of  tipped  matches,  il 
will  not  take  long  to  appropriate  the  rest.  Thus, 
by  appropriating  the  colors,  the"  manufacture  of 
tipped  matches  could  be  monopolized  by  a  few  vigi- 
lant concerns,  without  any  patent  whatever.  In- 
deed, it  is  customary  for  a  large  company  like  the 
defendant  to  issue  many  brands  of  matches,  with 
heads  of  different  colors.  It  is  now  making  tipped 
matches.  If,  by  appropriating  two  colors  for  each 
brand,  it  could  monopolize  them,  it  would  soon  take 
all  the  colors  not  in  use  by  complainant,  and  thus 
cover  the  entire  field  at  once.  For  these  reasons, 
we  think  the  court  below  was  in  error  in  holding  that 
the  complainant  had  appropriated  the  colors  of  red 
and  blue  for  the  head  of  its  tipped  matches." 

James   Bros.,    Ld.    v.    Ancjlo-American  Optical  Co., 
(C.  A.  29  R.  P.  C,  361,  369,  Fletcher  Moulton,  L.  J.: 

''To  my  mind,  the  fact  that  two  people  use  pieces 
of  similar  size  of  the  same  well  known  suitable  ar- 
ticle has  nothing  whatever  to  do  with  get-up.  That 
is  the  mere  basis  of  the  article.  Everybody  has  a 
right  to  sell  that  without  any  distinction  whatever. 
If  a  person  has  sold  it  for  twenty  years,  and  nobody 
steps  into  the  market  and  becomes  his  competitor, 
yet  a  person  can  come  into  the  market  and  sell  a 
piece  of  this  kind  the  next  day.  What  he  may  not 
do  is  that  he  may  not  put  on  that  article  something 
which  will  make  the  i)ublic  think  that  it  is  made  by 
his  rival ;  in  other  words,  he  must  not  impliedly 
state  that  it  is  the  ])laintiff's  goods.  That  is  the  whole 
of  the  English  law  upon  the  point." 
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Williams  v.  Bronnelley  (C.  A.)  26  R.  P.  C,  765, 
Fletcher  Moulton,  L.  J.  (773) : 

''For  instance,  supposing  that  a  firm  had  been, 
say  for  twenty  years,  the  only  firm  to  sell  wooden 
chairs  in  which  the  natural  wood  was  simply  varn- 
ished, and  not  painted  at  all,  that  would  not  give 
them  the  slightest  right  to  complain  of  a  person 
putting  on  the  market  chairs  simply  varnished, 
even  though  they  had  been  the  only  persons  who 
had  sold  them  for  so  long  that  such  chairs  might 
at  first  be  supposed  to  be  their  manufacture.  The 
reason  is  that  the  newcomer  has  not  in  any  way 
imitated  the  get-up;  he  has  only  reproduced  the 
article." 

James  Bros.,  Ld.  v.  Anglo-American  Optical  Co., 
29  R.  P.  C,  361,  (Court  of  Appeal),  Cozen-Hardy,  M. 
R.,  [367]  : 

« 

''He  had  been  accustomed  to  see  goods  of  this 
color,  and,  not  having  been  accustomed  to  anybody 
else's  goods  of  this  nature  and  color,  at  first  blush, 
before  he  looked  at  it,  he  said,  'this  must  be  the 
Plaintifif's/  That,  in  my  view,  is  not  sufficient  to 
justify  an  action  of  this  kind." 

In  Coca-Cola  Co.  v.  Williamsburg  Stopper  Co.,  et.  al., 
Vol.  2,  No.  6,  Trade-Mark  Reporter,  June,  1912,  Judge 
Hough,  then  presiding  in  the  District  Court  for  the 
Southern  District  of  New  York,  said: 

"It  is  in  my  opinion  a  mistake  for  courts  to  go 
beyond  the  broad  and  very  general  principles  of  the 
law  of  unfair  competition. 
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"Being  also  of  opinion  that,  more  and  more,  men 
of  experience  are  departing  from  the  doctrine  that 
the  basis  of  unfair  competition  law  is  the  protection 
of  the  public,  and  coming  to  the  firm  proposition 
that  what  is  entitled  to  protection  is  complainant's 
property  rights,  the  basis  question  is  always  this: 
What  is  the  tJiiiuj  which  the  alleged  infringer  has 
the  right  to  make  and  sell? 

''Here  the  thiiuj  is  to  be  dissociated  from  all  such 
extraneous  matter  (however  important)  as  trade- 
marks, packings,  wrappers,  dress,  advertising,  and 
the  like. 

''Every  observer  has  probably  noted  some  things  1 
in  common  use  made  by  many  manufactuers,  yet 
resembling  each  other,  especially  in  color.  Thus 
there  are  many  white  soaps,  red  dentifrices,  and 
green  hair  washes  ;  and  many  people  know  that  these 
colors  are  not  essential.  In  this  prevailing  simi- 
larity of  color  there  is  a  certain  amount  of  imita- 
tion. I  do  not  think  it  can  be  avoided,  nor  that  it 
should  be  prevented.  If  one  manufacturer  can  ap- 
propriate a  brown  summer  drink,  others  in  other 
businesses  can  do  the  like, — -the  primary  colors  are 
soon  exhausted,  and  it  needs  very  little  of  the  spirit 
of  proj)hecy  to  see  the  courts  regulating  shades  of 
colors  as  between  different  proprietors,  with  results 
])esides  which  some  judicial  efforts  in  the  way  of 
labels  would  rank  very  high. 

''As  applied  in  this  case,  I  think  that  not  only 
are  Cola  drinks  ()])en  to  the  world,  but  brown  Cola 
drinks  are  similarly  open,  or,  in  other  words,  that 
the  uni)alenle(l  article  made  by  complainant  is  a 
ihiiui  (color  and  all)  which  anyone  can  make  and 
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vend  in  competition  with  complainant,  and  ought 
to  be  permitted  to  do  so.  '^**  I  think  the  defendants 
may  choose  and  use  the  same  shade  of  brown  as  does 
the  complainant  just  as  freely  as  any  butter  manu- 
facturer can  make  his  butter  of  the  same  shade  of 
yellow  as  that  affected  by  the  most  popular  brand 
he  knows  of, — butter,  I  believe,  being  naturally 
whitish  in  color,  at  most  seasons  of  the  year." 

In  Coca-Cola  Co.  v.  Glce-Nol  Bottling  Co.,  (MSS. 
Opinion),  the  District  Court  said: 

"In  my  opinion  the  defendant,  the  Glee-Nol  Bott- 
ling Co.,  had  the  right  to  make  a  beverage  and  color 
it  exactly  the  same  as  the  Coca-Cola  beverage." 

The  decision  was  affirmed  by  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit,  221  Fed.,  61,  62. 

The  District  Court  in  the  case  at  bar  based  its  deci- 
sion as  to  the  color  of  the  drink  on  the  case  of  Coca- 
Cola  Co.  V.  Gay-Ola  Cq.,  200  Fed.,  720.  In  that  case 
the  defendant  took  no  proof.  (200  Fed.,  722^.  The  plain- 
tiff's case  was  made  out  on  affidavits.  From  the  affida- 
vits it  appeared  that  the  color  of  the  drink  was  "non- 
fuctional,"  that  it  was  distinctive  of  plaintiff's  product, 
and  that  defendant  had  imitated  the  color  of  plaintiff's 
drink  for  the  fraudulent  purpose  of  representing  its 
drink  to  be  plaintiff's.  But  the  facts  thus  set  up  in  the 
affidavits  were  very  far  from  the  facts  that  actually 
exist,  as  will  be  presently  shown,  and,  evidently,  grossly 
misled  the  court. 
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Supposing  the  color  of  the  drink  to  be  entirely  ''non- 
functional," what  must  plaintiff  make  out  to  entitle  it  to 
prevent  others  from  coloring  their  drinks  the  same  col- 
or? 

In  Crescent  Tool  Co.  v.  Kelborn  &  Bishop  Co.,  247 
Fed.,  299,  300,  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  answered  the  question  very  clearly: 

''The  cases  of  so-called  'non-functional'  unfair 
competition,  starting  with  the  'coffee  mill  case,' 
Enterprise  Mfg.  Co.  v.  Landers^  Frary  &  Clark, 
131  Fed.,  240,  65  C.  C.  A.,  589,  are  only  instances 
of  the  doctrine  of  'secondary'  meaning.  All  of 
them  presuppose  that  the  appearance  of  the  article, 
like  its  distinctive  title  in  true  cases  of  'secondary' 
meaning  has  become  associated  in  the  public  mind 
with  the  first  comer  as  manufacturer  or  source, 
and,  if  a  second  comer  imitates  the  article  exactly, 
that  the  public  will  believe  his  goods  have  come 
from  the  first  and  will  buy,  in  part,  at  least,  be- 
cause of  that  deception.  Therefore,  it  is  apparent 
that  it  is  an  absolute  condition  to  any  relief  what- 
ever that  the  plaintiff  in  the  case  show  that  the 
appearance  of  his  wares  has  in  fact  come  to  mean 
that  some  particular  person, — the  plaintiff  may  not 
be  individually  known, — makes  them,  and  that  the 
public  cares  who  does  make  them,  and  not  merely 
for  their  ap])earance  and  structure.  It  will  not  be 
enough  only  to  show  hovv^  pleasing  they  are,  be- 
cause all  the  features  of  beauty  and  utility  which 
commend  them  to  the  public  are,  by  hypothesis, 
already  in  the  juiblic  domain.  The  defendant  has 
as  much  right  to  copy  the  'non-functional'  features 
of  the  article  as  any  others,  so  long  as  they  have  not 
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become  associated  with  the  plaintiff  as  maker  or 
source.  The  critical  question  of  fact  at  the  outset 
always  is  whether  the  public  is  moved  in  any  de- 
gree to  buy  the  article  because  of  its  source,  and 
which  are  the  features  by  which  it  distinguishes 
that  source.  Unless  the  plaintiff"  can  answer  this 
question,  he  can  take  no  step  forward;  no  degree  of 
imitation  of  details  is  actionable  in  its  absence.  "^^"^"^ 
The  defendant  **'•'  may  copy  the  plaintiff's  goods 
lavishly  down  to  the  minutest  detail;  but  he  may 
not  represent  himself  as  the  plaintiff  in  their  sale." 

In  the  case  at  bar,  facts  are  admitted  which  show  not 
only  that  the  color  of  plaintiff's  product  does  not  now 
and  never  did  have  any  significance  indicative  of  source 
or  origin,  but  that  it  could  not  have  acquired  such  a  sig- 
nificance. Many  soft  drinks  having  precisely  that  same 
color  were  on  the  market  when  plaintiff's  predecessors 
began  to  make  their  drink,  and  had  been  for  fifty  years 
or  more.  (Rec,  1083;  926).  The  defendants'  predeces- 
sors made  a  drink  similar  to  plaintiff"s,  having  a  similar 
color,  in  1888  (Rec,  382,  383),  and  they  and  defendants 
have  continuously  manufactured  and  marketed  bever- 
ages of  that  character  having  the  same  color  ever  since. 
(Rec,  1616).  Plaintiff's  counsel,  in  their  brief  before 
the  District  Court,  admitted  that, — 

''It  is  a  fact,  as  this  record  clearly  shows,  that  in 
spite  of  all  the  efforts  of  the  Coca-Cola  Co.  to  sup- 
press them,  there  are  innumerable  imitations  of 
^Coca-Cola'  on  the  market.  Without  exception, 
these  imitations  taste  as  much  like  'Coca-Cola'  as 
it  is  possible  to  make  them,  and  are  indistinguish- 
able from  'Coca-Cola'  in  appearance."  (Brief,  p. 
161). 
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In  Coca-Cola  Co.  v.  Branhain,  216  Federal,  264,  the 
Court  said : 

''According  to  the  testimony  of  plaintiff's  agent, 
there  are  181  beverages  having  practically  the  same 
color  as  'Coca-Cola.'  " 

And  in  Coca-Cola  Co.  v.  Glee-Nol  Bottling  Co.,  221 
Fed.,  61,  62,  (''C.  C.  A."-5),  the  Com't  said: 

''There  are  many  other  drinks  on  the  market 
which  have  practically  the  same  color  as  each  of 
these  two." 

It  is  plain,  therefore,  that  the  color  of  plaintiff's  drink 
has  no  identifying  significance,  but  is  old  in  the  art  and 
common  to  the  trade,  and  that  the  court  in  the  ''Gay- 
Ola'  case  was  misled  as  to  the  facts  by  plaintiff's  affida- 
vits, just  as  was  the  court  in  Howard  Dustlcss  Duster 
Co.  V.  Carlcton,  185  Fed.,  999.  In  the  latter  case  the 
Court  said: 

"The  plaintiff  in  1905  was  the  pioneer  in  making 
and  marketing  an  article  known  as  a  'dustless  dus- 
ter.' It  is  made  from  white  cheese  cloth  under  a 
secret  process,  which  gives  the  cloth  dust  retaining 
characteristics.  From  its  introduction  to  the  public 
until  this  suit  was  brought,  the  plaintiff  has  em- 
ployed the  same  methods  in  making  and  marketing 
the  article,  the  important  parts  thereof  being  herein- 
below  set  forth.  It  went  out  of  its  way,  and  to  extra 
expense,  to  dye  the  cheese  cloth  black,  for  tthe  sole 
purpose  of  giving  it  a  distinctive  appearance.  It 
puts  this  black  cloth  on  a  distinctive  package,  inclos- 
ing therewith  a  distinctive  circular.     It  has  spent 
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much  money  in  advertising  its  distinctive  dust  cloth, 
package,  and  circular,  and  has  sold  about  2,000,000 
of  its  dust  cloths  under  this  method.  Such  exten- 
sive sale  has  taught  the  public  that  the  distinctive 
color  of  the  cloth,  and  the  distinctive  circular  and 
color  scheme  of  the  inclosing  package,  point  to  the 
plaintiff  as  the  manufacturer  of  such  dust  cloths, 
which  public  recognition  is  an  asset  of  value  to  the 
plaintiff.  The  defendant*'^*has  begun  to  make 
dusters  which  are  used  for  the  same  purposes  as 
those  first  introduced  upon  the  market  by  the  plain- 
tiff. He  makes  them  of  white  cheese  cloth,  and 
takes  the  trouble  to  dye  them  black.  No  other  com- 
petitors of  the  plaintiff  dye  their  cloth  black.*** 
The  back  color  is  in  no  sense  necessary,  and  its  use 
must,  in  my  opinion,  lead  to  confusion,  uncertainty, 
and  loss  of  trade,  which  by  right  belongs  to  the 
plaintiff.  The  first  prayer  for  relief  ought  to  be 
granted." 

This  was  a  hearing  on  demurrer.     The  case  again 
came  before  the  court  in  187  Fed.,  472,  where  it  said: 

"This  case  was  heard  upon  demurrer  last  March. 
***  The  opinion  was  filed  on  March  9th.  On  March 
15th,  counsel  for  both  parties  appeared  before  me 
and  stipulated  that  the  opinion  of  the  9th  might  be 
treated  as  a  final  disposition  of  the  case,  and,  ac- 
quiescing therein,  I  ordered  a  decree  to  issue  grant- 
ing the  relief  asked  for  in  the  first  clause  of  the  bilk 
Up  to  the  present  time  no  decree  has  been  issued, 
and  now  counsel  for  defendant  asks  to  have  the 
stipulation  set  aside,  because  he  has  since  learned 
that  a  valid  defense  exists  of  which  he  was  ignorant 
at  the  time  of  entering  into  the  stipulation. 
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"This  matter  cuts  deeper  than  can  be  remedied 
by  a  resort  to  technical  rules  of  practice.  What  I 
did  in  March  has  been  used  to  influence  persons 
who  have  no  interest  in  the  litigation  between  these 
parties.  What  I  shall  do  now  must  not  be  affected 
by  the  bickerings  of  the  parties  hereto,  or  by  an  at- 
tempt to  saddle  the  blame  upon  this  one  or  that  one. 
Let  the  unvarnished  tale  explain  itself. 

''The  opinion  of  March  9th,  was  based  upon  my 
conception  of  the  situation  between  the  parties,  as 
evidenced  by  the  facts  set  up  in  the  complaint,  which 
were  admitted  to  be  true  by  the  demurrer.  I  under- 
stood from  the  bill  that  the  plaintiff  was  the  first 
party  who  dyed  white  cheesecloth  black,  at  the  un- 
necessary trouble  and  expense  to  itself,  for  the  sole 
purpose  of  giving  the  duster  a  distinctive  appear- 
ance which  would  point  to  it  as  maker,  and  that  no 
competitors  had  dyed  their  cheesecloth  black  until 
this  defendant  invaded  the  market.  With  those 
facts,  and  especially  the  latter  one,  absent  from  the 
case,  the  opinion  of  March  9th,  would  not  have 
been  promulgated  and  the  bill  would  have  been  dis- 
missed on  demurrer,  without  comment. 

"It  would  seem  that  my  position  in  the  matter 
ought  to  have  been  easily  understood  from  the  lan- 
guage used  in  the  opinion.  I  referred  therein  to 
the  fact  that  defendant  took  the  trouble  to  dye  his 
cloth  black,  and  that  'no  other  competitors  of  the 
plaintiff/  dyed  their  cloth  black.  I  am  now  inform- 
ed that  at  least  one  competitor,  and  that  a  strong  one 
has  for  many  years  made  a  duster  which  is  dyed 
black. 
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competitor,  as  1  understand  it,  would  be  as  to  which 
party  first  adopted  that  practice.  It  is  plain  to  me, 
however,  that  the  exact  date  of  beginning  is  imma- 
terial. If  other  parties  began  to  dye  their  white 
cheesecloth  black  before  the  plaintiff  had  continued 
that  practice  a  sufficient  length  of  time  to  have 
made  its  black  cloth  a  distinctive  sign,  pointing  di- 
rectly and  exclusively  to  its  factory,  the  entire 
structure  upon  which  my  final  conclusion  was  erect- 
ed crumbles  and  falls  to  the  ground.  '^^"^"^ 

"As  for  the  plaintiff,  the  lenient  view  of  the  mat- 
ter is  that  it  did  not  realize  that  it  fundamentally 
affected  its  rights  against  this  defendant  to  bring 
into  strong  relief  those  competitors  who  used  other 
colors  than  black,  and  to  refrain  with  exceeding- 
care  from  mentioning  those  who  did  use  the  back. 

''It  is  unfortunate  that  the  opinion  of  March  9th. 
was  ever  written.  I  have  tried  to  make  it  clear  that 
it  was  founded  on  a  misconception  of  some  of  the 
ultimate  material  facts.  The  stipulation  of  counsel 
is  set  aside,  because  it  produced  a  false  situation. 
The  order  of  March  15th.,  having  been  based  there- 
on, is  revoked,  and  the  case  may  proceed  in  the  us- 
ual way.  The  revocation  of  the  order  of  March  15th. 
is  intended  to  render,  and  does  render,  nugatory 
and  unavailing  all  statements  of  fact  and  conclu- 
sions of  law  to  be  found  in  the  opinion  of  March 
9th.,  which  grew  out  of  the  misconception  which  I 
have  explained  above." 

Doubtless  if  the  actual  trade  situation  as  it  really  ex- 
ists had  been  known  to  the  court  in  the  "Gay-Ola'  case 
in  some  appropriate  way,  it  would  have  taken  similar 
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steps  to  correct  the  mistake,  as  to  so  much  of  the  case 
as  related  to  the  color  of  the  drink,  into  which  plaintiff 
mised  it. 

The  District  Court  in  the  case  at  bar  enjoined  de- 
fendants from  "coloring  any  product  not  the  plaintiff's 
in  imitation  of  or  like  the  color  of  'Coca-Cola,'  without 
clearly  indicating,  in  connection  with  the  sale  thereof, 
that  the  same  is  the  product  of  the  defendants  and  not 
of  the  plaintiff's."     (Rec,  244.) 

The  predicate  of  that  decree  was  a  finding  that  the 
color  of  plaintiff's  product  had  acquired  a  secondary 
meaning  distinguishing  the  drink  as  made  by  plaintiff 
from  the  same  drink  as  made  by  others.  Of  course, 
there  is  no  basis  in  this  case  for  such  a  finding,  and, 
therefore,  no  basis  for  such  a  decree. 

If  the  decree  simply  means  that  defendants  must  not 
sell  their  syrup  in  the  only  way  they  themselves  sell  it, — 
in  barrels,  kegs,  and  jugs,  to  dealers  only, — without 
clearly  indicating,  in  connection  with  such  sales  to  deal- 
ers, that  it  is  their  syrup  and  not  plaintiff's,  the  injunc- 
tion is  wholly  superfluous,  because  defendants  were  al- 
ready doing  that  when  the  bill  was  filed.  They  plainly 
labelled  the  containers  in  which  they  shipped  their  syrup 
with  their  names  and  addresses,  and  it  is  not  pretended 
that  any  dealers  have  ever  been  misled,  or  ever  will  be 
misled,  as  to  the  true  origin  of  their  product. 

Rut  if  the  decree  that  the  beverage  made  from  de- 
fendants' syru]:)  must  not  be  dispensed  to  the  public  by 
retail  dealers,  unless  defendants  so  mark  it  as  to  clear- 
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ly  distinguish  it  from  plaintiff's  product,  then  it  is  nec- 
essary to  consider  the  effect  of  the  decree  as  a  regula- 
tion of  the  sale  of  the  bottled  beverage  on  the  one  hand, 
and  of  the  soda  fountain  beverage  on  the  other.  As  to 
the  former,  the  bottles  in  which  the  beverage  made  from 
defendants'  syrup  is  sold  at  retail  were  already  clearly 
distinguished  from  plaintiff's  when  the  suit  was  brought, 
by  labels  bearing  conspicuously  defendants'  names  and 
addresses,  as  well  as  the  words  ''Koke,"  and  ''Dope," 
and  by  crowns  so  readily  distinguishable  from  plaintiff's 
that  plaintiff  thought  it  unfair  competition  to  remove 
them  before  handing  the  bottles  to  consumers.  As  to 
the  latter,  plaintiff  itself  has  done  nothing  to  distinguish 
the  soda  fountain  beverage  made  from  its  syrup  from 
the  similar  beverage  of  others.  It  has  simply  put  into 
the  market  a  syrup,  having  no  distinguishing  features, 
from  which  is  made  a  beverage  that  bears  no  indication 
of  its  origin.  If  confusion  arises  between  its  beverage 
and  other  beverages  having  the  same  common  features, 
the  confusion  is  not  due  to  any  trespass  by  others  upon 
any  rights  of  plaintiff,  but  is  due  solely  to  plaintiff's 
failure  to  indicate  in  any  way  that  its  product  is  its  own. 

Payton  &  Co.,  Ld.  v.  Snelling,  Sanford  &  Co.,  Ld., 
(C.  A.)  17  R.  P.  C,  48  Fletcher  Moulton,  L.  J.  (56) : 

''Then  what  else  do  they  do  with  regard  to  these 
tins  ?  What  is  the  next  most  distinguishing  feature  ? 
The  colors.  What  colors  do  they  adopt?  Do  they 
adopt  any  special  new  colors?  No.  They  choose 
to  adopt  three  of  the  best  known  colors  on  the  mar- 
ket; colors  which  admittedly  are  well  known  and 
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commonly  used,  bright  red,  blue  and  green ;  the  size 
and  shapes  of  their  tins  not  being  peculiar. 

''Now,  the  plaintiffs,  putting  upon  the  market  tins 
of  the  class  I  have  indicated,  with  the  well  known 
colors  I  have  referred  to,  in  shapes  well  known, 
what  are  they  bound  to  do  if  they  wish  to  prevent 
persons  selling  tins  which  could  be  confused  with 
their  tins?  The  plaintiff's  would  be  bound  to  use 
some  very  distinguishing  features,  and,  if  they  do 
not  choose  to  use  any  distinguishing  features,  they 
cannot  complain  merely  because  their  tins  may  re- 
semble other  persons'  tins  in  the  common  features 
I  have  indicated.  I  cannot  help  feeling  that,  really, 
the  plaintiffs'  object  in  this  action  was,  if  possible, 
to  establish  some  monopoly  or  right  to  the  use  of 
enameled  tins  in  those  very  ordinary  but  attractive 
colors,  red,  blue,  green,  and  that,  of  course,  they  are 
not  entitled  to  do." 

THE  COLOR  OF  THE  BARRELS. 

The  color  of  plaintiff's  barrels  is  in  no  sense  distinctive. 
This  is  admitted  by  its  own  witnesses.  Barrels  having 
that  color  are  in  universal  use  in  the  trade,  and  have  been 
for  years.  It  is  not  disputed  that  defendants  and  their 
predecessors  have  shipped  syrups  similar  to  plaintiff's 
in  barrels  painted  that  color  since  1888.  Under  these 
circumstances,  it  is  a])parent  that  the  injunctoon  was 
wholly  misconceived. 

J.  W.  WARREN,  ])resident  of  the  Warren  Paint  & 
Color  Co.,  Nashville,  Tenn. : 

"I  have  sold  paint  to  the  '^**  Southern  Koke  Co., 
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New  Orleans,  and  the  Koke  Company  of  Texas. 
I  sold  them  red  barrel  paint.  This  paint  I  sold  them 
has  no  particular  name,  only  it  is  a  standard  red, 
universally  used  by  all  concerns  who  have  use  for  a 
paint  on  barrels  and  packages  of  that  kind.  It  is  the 
cheapest  paint  you  can  buy  because  the  ingredients 
that  go  to  make  it  up  are  the  cheapest, — red  oxide 
of  iron,  and,  of  course,  oil.  That  has  been  a  stand- 
ard paint  ever  since  I  can  remember, — oh,  eighteen 
years.  That  paint  has  been  used  mostly  for  paint- 
ing barrels,  cooperage,  and  things  of  that  kind.  I 
sell  it  to  all  classes  and  trades.  ''''^*  I  should  judge 
75  per  cent,  of  all  paint  that  is  used  for  barrels  is 
red,  because  it  gives  you  more  universal  satisfac- 
tion, and  is  a  cheaper  paint.  There  is  a  paint  known 
as  'Coca-Cola  Red.'  'Coca-Cola  Red'  is  a  very  ex- 
pensive red,  used  mostly,  from  my  knowledge,  in 
painting  signs,  bulletin  boards, — things  like  that. 
We  have  matched  some  paint  called  'Coca-Cola 
Red,'  sold  to  the  local  sign  men  here  in  town  doing- 
work  for  the  Coca-Cola  Co.  This  'Coca-Cola  Red' 
is  a  more  expensive  paint  than  this  other  one  be- 
cause it  is  a  very  durable  red, — a  brighter  shade 
and  a  special  shade.  There  is  no  comparison  at 
all  between  the  red  paint  I  sell  the  Koke  Companies 
compared  with  the  color  of  'Coca-Cola  Red.'  One 
is  a  very  bright  vermillion,  and  the  other  is  a  min- 
eral paint ;  ^one  is  a  manufactured  article,  and  the 
other  a  mineral  dug  out  of  the  ground.  "^^"^^  'Coca- 
Cola  Red,'  as  I  know  it,  is  a  very  bright  shade  of 
vermillion,  and  the  other  is  what  we  call  English 
Venetian  red, — a  very  much  darker  shade.  ***  The 
'Coca-Cola'  people  use  on  their  barrels  the  regular 
standard  English  Venetian  paint.  They  do  not  buy 
Ifrom  us,  but  it  is  the  same  kind  of  red, — universal 
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paint  we  all  use,  all  manufacturers  use, — they  look 
alike,  I  could  not  tell  the  difference.  They  do  not 
use  'Coca-Cola  Red'  on  the  barrels  to  my  knowledge. 
*>!<^i<  Q^Y  representative  called  on  the  Central  Koke 
Co.,  at  Chattanooga,  [a  distributor  for  the  Koke 
Company  of  America]  and  in  their  conversation 
told  him  what  kind  of  paint  we  had,  etc.,  and  he 
bought  five  gallons  to  try.  Nothing  whatever  was 
said  about  the  shade,  he  just  bought  five  gallons  of 
our  standard  red  barrel  paint  and  we  sent  it  to  him, 
and  since  that  time  have  been  getting  orders.  The 
price  was  the  reason  he  bought  from  us,  probably. 
I  think  it  was  cheaper  than  the  paint  he  had  bought 
before."     (Rec,  1166-1169). 

HOKE  SMITH  LEIGH,  one  of  plaintiffs  traveling 
salesmen : 

''You  ask  if  I  can  distinguish  the  color  of  the 
'Coca-Cola'  barrel  from  all  these  other  barrels.  I 
did  not  say,  necessarily  it  could  be  done.  "^'^"^  If  there 
is  any  doubt,  a  'Coca-Cola'  label  settles  the  doubt. 
If  there  is  not  one  on  there,  I  doubt  its  genuineness. 
You  ask  if  I  could  tell  just  by  looking  at  the  barrel 
without  seeing  the  label;  not  to  get  right  down  to 
the  point  of  distinguishing  one  from  the  other.  '''*'^' 
All  these  substitute  barrels  look  just  about  alike,  all 
I  have  seen  or  noticed,  mostly.  It  is  pretty  hard  to 
tell  one  of  those  from  the  others."  (Rec,  2235, 
2235).    • 

FREDERICK  CONWAY  PEACE,  plaintiff's  ])rivate 
detective : 

''Yes,  sir,  I  have  seen  'Koke'  barrels  in  railroad 
stations.     You  ask  if  I  recognized  them  right  off 
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as  'Koke'  barrels;  I  could  not  tell  whether  they 
were  'Koke'  barrels,  or  whether  they  were  some 
other  kind  of  syrup  barrel.  I  recognized  them  as 
syrup  barrels.  They  looked  like  the  standard  syrup 
barrels  used  for  syrups.''     (Rec,  2215,  2216). 

The  District  Court  based  its  action  with  respect  to 
the  color  of  the  barrels  upon  the  decision  in  the  ''Gay- 
Ola'  case,  200  Fed.,  720,  just  as  in  the  case  of  the  color 
of  the  drink,  and,  in  its  opinion,  quoted  the  following 
extract : 

"The  red  color  used  by  complainant  on  its  bar- 
rels and  kegs  is  not  a  color  which  it  discovered,  or 
to  which  it  had  any  abstract  monopoly;  but  this 
color  has  long  been  used  by  complainant  in  a  way 
that  was  exclusive  in  this  trade.  No  other  uianu 
facturer  of  analogous  or  competing  drinks  uses  that 
color  of  package."    Rec,  240). 

The  record  in  the  case  at  bar  shows  how  grossly  the 
court  was  misled  in  that  case.  There  is  scarcely  one  out 
of  the  multitude  of  drinks  of  this  character  now  on  the 
market  that  is  not  shipped  in  barrels  and  kegs  painted 
that  same  color,  and  at  the  time  the  court  rendered  that 
decision  barrels  of  that  color  were  in  universal  use  in 
the  trade,  and  had  been  for  many  years,  as  shown  in  the 
accompanying  schedules.  This  is  just  another  instance 
like  that  in  Hozvard  Dustless  Duster  Co.  v.  Carleton, 
187  Fed.,  472. 

But  even  if  the  color  of  plaintiff's  barrels  were  dis- 
tinctive, it  is  not  apparent  how  the  use  of  that  same  color 
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on  the  syrup  barrels  of  another  could  mislead  the  ulti- 
mate consumer.  The  drinks  are  not  served  to  consum- 
ers from  barrels,  and  the  consumer  has  no  opportunity 
to  see  the  barrels  at  the  time  of  his  purchase. 

THE  SODA  WATER  BOTTLES. 

Both  sides  have  introduced  as  exhibits  an  array  of 
bottles  used  by  other  manufacturers  and  bottlers  which, 
in  size,  color,  shape,  and  general  appearance,  are  in- 
distinguishable from  plaintiff's.  That  plaintiff  has  not 
a  distinctive  bottle  is  admitted. 

H.  B.  PIERCE,  plaintiff's  chief  detective,  in  charge 
of  working  up  the  facts  in  this  case: 

''Sure,  I  know  a  'Coca-Cola'  bottle  when  I  see 
it.  No,  it  is  not  a  distinctive  bottle.  No,  it  is  not 
distinctive.  No,  'Coca-Cola'  has  not  a  distinctive 
bottle,  not  in  its  present  form, — it  is  distinguished 
in  as  much  as  it  has  the  trade-mark  'Coca-Cola' 
blown  in  script  on  some  part  of  the  bottle,  and  that 
is  the  thing  that  distinguishes  it  from  all  the  other 
bottles  on  the  market, — not  all  of  the  bottles,  there 
are  some  bottles  that  have  a  different  size  and 
shaper     (Rec,  2136). 

In  Coca-Cola  Co.  v.  Glce-Nol  Bottling  Co.,  (MSS. 
Opinion),  the  District  Court  said: 

''In  my  opinion  the  defendant  '■'*'''  had  the  right 
to  make  a  l)everage,  and  color  it  exactly  the  same 
color  as  the  'Coca-Cola'  beverage,  and  to  put  it  in 
the  same  shape  bottle,  and  also  to  use  a  tin  cap 
cover." 
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In  affirming  this  case,  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  (221  Fed.,  61)  said: 

"We  concur  in  the  conclusion  reached  by  the  Dis- 
trict Court  that  the  evidence  adduced  was  insuffi- 
cient to  furnish  substantial  support  for  the  claim 
of  unfair  competition  made  by  the  bill.  Bottles  of 
the  same  size,  shape,  color,  and  general  appearance 
OS  tlwsc  commonly  used  as  containers  for  the  two 
drinks  in  question,  tliat  of  the  plaintiff,  'Coca-Cola' 
and  that  of  the  defendant  company,  Glee-Nol,  are 
in  general  use  as  containers  of  many  other  drinks 
zi'hich  are  similarly'  dealt  in/' 

THE  DISPENSING  BOTTLE. 

As  to  the  dispensing  bottle,  no  one  says  that  plaintiffs 
is  to  any  extent  whatever  distinctive.  On  the  contrary, 
it  is  admitted  that  it  is  not. 

GEORGE  S.  WILKINS,  the  private  detective  from 
the  office  of  Edward  S.  Rogers,  Esq.,  of  counsel  for 
plaintiff  in  this  case,  in  referring  to  one  of  defendants' 
dispensing  bottles  which  he  saw  on  the  desk  of  J.  H.  Van 
Winkle,  the  manager  of  the  Koke  Company  of  Texas, 
said: 

''I  saw  a  bottle  standing  on  Mr.  Van  Winkle's 
desk,  which  was  an  ordinary  type  of  dispensing 
bottle  commonly  used  at  soda  fountains.  ^'^^  On 
the  face  of  the  bottle,  blown  in  on  the  label,  was 
the  word  'Koke,'— 'K-O-K-E.'"     (Rec,  873). 

J.  A.  HODGE,  Texas  agent  of  the  Illinois  Glass 
Company,  Dallas,  Texas: 
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''Defendants'  BxJiihit  22^  is  a  stock  bottle  that  we 
carry  in  stock.  It  is  not  a  special  design  made  up 
for  any  particular  concern,  it  is  what  we  call  a  ma- 
chine-made dispensing  bottle, — the  only  form  of  the* 
kind  we  have.  We  have  never  sold  that  to  the  Coca- 
Cola  Co.  We  sold  to  the  Jersey  Cream  Co.,  in  Ft. 
Worth,  and  Hughes  Bros.,  in  Dallas,  A.  M.  Brown, 
in  Dallas,  and  sold  to  the  various  decorators  for 
stock  packages.  Some  of  the  decorations  that  have 
been  on  there  were  'True-Cola,'  for  Hughes  Bros., 
'Koke,'  for  Koke  Co.,  'HoweH's  Orange  Juice'  and 
*Grape  Juice'  for  the  Jersey  Cream  Co.  That  is  the 
cheapest  thing  we  have.  We  sold  some  of  these  bot- 
tles to  the  Koke  Co.  of  Texas.  There  is  a  mark  on 
the  bottle  showing  it  is  an  automatic  machine  made 
bottle, — the  peculiar  mark  at  the  end  of  the  glass 
where  it  is  cut  off, — the  automatic  machine  makes 
that  mark  on  every  bottle,  and  no  other  kind  of  bot- 
tle has  that  mark  on  it.  I  do  not  remember  what 
was  said,  if  anything,  by  the  representative  of  the 
Koke  Co.  when  he  came  to  purchase  that  bottle. 
**'''  He  did  not  tell  me  anything  about  any  par- 
ticular design, — just  the  cheapest  thing  we  had, — 
and  this,  as  a  matter  of  fact  is  the  cheapest.  We 
formerly  made  this  bottle  up  by  hand,  and  it  run  as 
high  as  $18.00  a  gross,  and  then,  when  we  made  it 
by  machine, — machine-made  bottle, — it  took  off 
33  1-3  i)er  cent,  in  price.  We  had  bottles  of  other 
shapes,  but  our  trade  is  confined  almost  entirely  to 
this  since  the  machine  has  taken  the  place  of  work- 
men."   (Rec,  1756,  1758). 

THE  CROWNS. 

As  to  the  crowns,  the  following  testimony  of  plaintiff's 
witnesses  ought  to  dispose  of  them: 
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H.  B.  PIERCE,  plaintiff's  chief  detective: 

''Q. — ^Does  the  name -'Dope/  as  it  appears  on  the 
caps  of  the  defendants'  bottles,  look  like  the  name 
'Coca-Cola'?  A. — Only  the  script  or  style  of  letter 
used.  *'^'''  Q. — Do  you  think  you  would  mistake  that 
for  the  name  'Coca-Cola'  on  the  crown  of  the  bot- 
tle? A.— Not  I,  I  wouldn't.  Q.— Do  you  think 
anybody  would?  A. — They  may,  I  don't  know\ 
Q. — Do  you  think  any  rational  being,  anybody 
with  common  sense,  would?  A. — I  don't  know^ 
(Mr.  Hirsch  :  I  object  to  that ;  he  don't  know  what 
a  rational  being,  zvitJi  common  sense  ivould  do.) 
Q. — Would  you  mistake  the  [word]  'Koke,'  writ- 
ten [in  script  on  the]  caps  of  defendants'  bottles, 
for  the  name  'Coca-Cola'  ?    A.— No."  (Rec,  2137). 

J.  W.  HUGGINS,  a  ''Coca-Cola"  bottler,  Murfrees- 
boro,  Tenn.,  speaking  of  a  "Koke"  crown: 

''Q. — Do  you  think  anybody  would  mistake  that 
crown  for  a  'Coca-Cola'  crown  ?  A. — Not  the  read- 
ing of  the  crown.  Q. — Well,  do  you  think  the  gen- 
eral appearance  of  the  crown,  anybody  would  mis- 
take it?  A. — The  only  resemblance  between  that 
and  the  'Coca-Cola'  crown  is  a  little  flourish  on  the 
letter.  Q. — And  you  think  anybody  could  tell  that 
right  off?    A.--I  think  they  could."  (Rec,  2026-7). 

S.  B.  CHRISTY,  a  "Coca-Cola"  bottler,  Murfrees- 
boro,  Tenn.,  speaking  of  the  "Koke"  crown  he  formerly 
used  on  the  bottles  containing  the  drink  which  he  sold  as 
"Koke" : 

''A  good  many  of  them  had  crowns  like  this  one. 
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**'''  The  red  letters,  on  the  silver  background,  with 
a  red  ring  around  them,  were  in  general  use  at  that 
time  [1905].  There  was  no  objection  to  our  using 
them  at  that  time."     (Rec,  2030). 

GEORGE  H.  WILKINS,  the  detective  above  refer- 
red to: 

'Tf  he  hands  it  across,  I  would  know  it  is  not 
'Coca-Cola.'  *'^*  To  the  best  of  my  knowledge 
it  would  not  be  'Coca-Cola'  with  a  'Koke'  crown." 
(Rec,  887). 

In  Coca-Cola  Co.  v.  Glee-Nol  Bottling  Co.,  (MSS. 
Opinion),  Judge  Foster  said: 

''The  evidence  shows  that  these  caps  are  made 
by  the  million,  and  are  used  all  over  the  United 
States,  and  anyone  can  buy  them  with  practically 
the  same  style  of  lettering." 

THE  LABELS 

As  to  the  labels,  the  only  one  of  the  many  kinds  de- 
fendants have  used  that  is  claimed  to  resemble  any  of 
plaintiff's  labels  is  the  blue  bottle  label  (Dcfendanfs 
Exhibits  59  and  125)  which  was  used  from  May,  1913, 
to  October,  1913,  when  its  use  was  discontinued  at  the 
suggestion  of  J.  C.  Mayfield,  president  of  the  defendant 
companies,  and  a  yellow  and  red  label  (Defendants' 
Exhibit  123)  adopted  instead.  (Rec,  1628;  1497).  P>ut 
even  at  that  the  label  complained  of  has  not  been  shown 
ever  to  have  deceived  anybody,  and,  as  it  has  been  dis- 
carded, there  is  no  probability  that  it  ever  will. 
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CLARENCE  J.  HOGAN,  another  of  plaintiff's  de- 
tectives : 

''We  have  produced  all  the  Ivoke'  that  was  offer- 
ed us  as  'Coca-Cola.'  You  say  you  take  it  for  grant- 
ed that  we  were  not  deceived  when  we  got  it;  zvhy, 
sure  notr     (Rec,  549,  650). 

B.  J.  GILLON,  another  of  plaintiff's  detectives: 

''I  knew  what  the  bottle  contained  before  I  drank 
the  stuff,  so  that  I  was  not  deceived  at  any  time  by 
what  I  drank.  In  each  instance  where  I  ordered  a 
drink  and  got  it  in  a  glass,  and  followed  it  up  by 
an  order  of  a  bottle,  in  each  such  instance,  /  sazv  it 
zvas  a  bottle  of  'Koke  that  had  been  served  me  in 
the  glass  before  I  ordered  it;  and  in  each  instance 
where  I  failed  to  order  a  bottle  to  take  away  with 
me,  /  zvas  satisfied  it  zvas  'Coca-Cola/  "  (Rec, 
661-2). 

GEORGE  H.  WILKINS : 

''No,  I  don't  believe  it  did  look  to  me  like  'Coca- 
Cola'  the  first  time  I  saw  it,  because  I  was  looking 
for  'Koke.'  I  knew  a  'Koke'  label  and  'Koke'  crown." 
(Rec,  887). 

These  witnesses  had  reference  to  bottles  of  "Koke" 
which  they  got  in  response  to  orders  for  "Coca-Cola," 
in  each  instance  the  bottles  being  labeled  with  the  ob- 
jectionable blue  label,  Defendants'  Exhibit  59  and  125. 
These  purchases  were  all  made  between  June  and  Sep- 
tember,  1913. 
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That  these  facts  singularly  fail  to  establish  unfair 
trade  by  means  of  the  ''get-up"  of  defendants'  packages 
is  clear. 

Pay  ton  &  Co.,  Ld.,  v.  Snelling,  Lampard  &  Co.,  Ld., 
17  R.  P.  C,  48,  Lindley,  M.  R.  (52) : 

"After  all  is  said  and  done,  what  are  we  to  con- 
sider? What  is  it  that  the  plaintiffs  must  make  out 
in  order  to  entitle  them  to  succeed  in  this  action? 
They  must  make  out  that  the  defendants'  goods  are 
calculated  to  be  mistaken  for  the  plaintiff's"  and 
where,  as  in  this  case,  the  goods  of  the  plaintiffs 
and  the  goods  of  the  defendants  unquestionably  re- 
semble each  other,  but  where  the  features  in  which 
they  resemble  each  other  are  common  to  the  trade, 
what  is  the  plaintiff  to  make  out?  He  must  make 
out,  not  that  the  defendants's  are  like  his  by  reason 
of  those  features  which  are  common  to  him  and 
other  people,  but  he  must  make  out  that  the  de- 
fendants' are  like  his  by  reason  of  something  pecu- 
liar to  him,  and  by  reason  of  the  defendants  having 
adopted  some  mark  or  device  or  label  or  something 
of  that  kind  which  distinguishes  the  plaintiffs'  from 
other  goods  which  have,  like  his,  the  features  com- 
mon to  the  trade.  Unless  the  plaintiff  can  bring  his 
case  up  to  this,  he  fails. 

"Tt  appears  to  mc  that  when  you  once  get  that 
clearly  in  your  mind ;  when  you  eliminate  those 
features  which  arc  common  to  the  trade,  and  ask 
yourself,  not  whether  the  plaintiffs'  and  defendants' 
things  are  alike,  but  whether  the  defendant  has 
copied  that  which  distinguishes  the  ])laintiff's,  the 
conclusion  must  be  different  from  that  at  which  the 
learned  judge  arrived.  *** 
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''The  evidence  is  very  strong  that  one  tin  may  be 
mistaken  for  the  other;  very  Hkely,  but  why?  Be- 
cause of  the  features  common  to  them  and  common 
to  all. 

''That  appears  to  me  to  be  the  short  answer  to  this 
case." 

Fletcher  Moulton,  L.  J.  (55) : 

"Now  I  should  like  to  say  this  with  regard  to 
cases  of  this  class.  Too  often  it  is  supposed  that 
the  trial  of  that  issue  is  the  same  thing  as  trying 
another  question ;  namely,  whether  the  plaintiff  has 
not  been  the  first  person  to  adopt  a  novel  get-up; 
and  it  seems  to  be  supposed  by  some  that  if  the 
plaintiff  establishes,  in  a  case  like  this,  that  he  is 
the  first  person  to  adopt  what  is  called  a  new  get-up, 
or  a  novel  get-up,  then  the  defendant  can  be  re- 
strained if  the  defendant,  being  in  the  same  trade, 
adopts  that  novel  get-up.  Of  course,  the  two  ques- 
tions are  really  quite  distinct.  A  trader,  by  adopt- 
ing a  novel  get-up,  does  not  thereby  acquire  a  mon- 
opoly in  that  get-up.  Of  course,  it  may  well  be 
that,  if  a  plaintiff  has  adopted  a  novel  get-  up  for 
his  goods,  that  facts  has  to  be  borne  in  mind  in  con- 
sidering, if  the  defendant  adopts  it,  whether  or  not 
what  the  defendant  is  doing  is  calculated  to  deceive. 
The  two  questions  are  really  distinct,  and  this  has 
too  often,  I  think,  been  obscured  in  the  minds  espe- 
cially of  trade  watnesses  in  cases  of  this  kind.  *** 
There  is  a  notion  that  runs  through  the  minds  of  a 
great  many  persons  in  trades  that,  if  a  trader  once 
adopts  a  novel  get-  up,  he  acquires  some  proprietory 
right  in  that  get-up.  Of  course,  he  does  not  do  any- 
thing of  the  kind.  *** 
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Pay  ton  &  Co.  Ld.,  v.  Titus  Ward  &  Co,,  Ld.,  [C.  A. 
(1899)]  17  R.  P.  C.  58,  Lindley,  M.  R.  (63) : 

''The  case  is  not  unlike  a  great  many  which  we 
have  had  to  consider,  and  there  is  always  a  little  dif- 
ficulty in  dealing  with  them.  The  strength  of  the 
plaintiffs'  case  always  is  that  he  has  some  get-up 
which  he  says  is  his.  In  ordinary  cases,  if  his  get- 
up  is  unlike  other  people's  get-up,  there  is  really  no 
difficulty.  The  only  question  you  have  then  to  con- 
sider is  whether  the  defendant's  get-up  is  so  like 
the  plaintiff's  as  to  be  calculated  to  be  mistaken  for 
it.  But  when,  as  in  this  case  and  in  the  last,  what  is 
called  the  plaintiff's  get-up  consists  of  two  totally 
different  things  combined,  namely :  a  get-up  com- 
mon to  the  trade  and  a  distinctive  feature  affixed  or 
added  to  the  common  features,  then  what  you  have 
to  consider  is  not  whether  the  defendant's  get-up  is 
like  the  plaintiff's  as  regards  the  common  features, 
but  whether  that  which  specially  distinguishes  the 
plaintiff's  has  been  taken  by  the  defendants.  A 
defendant  may  take  it  more  or  less.  It  is  very  sel- 
dom that  he  copies  it.  Of  course,  he  does  not  do 
that,  but  if  he  so  nearly  takes  it  that,  when  you  look 
at  it  as  a  whole,  you  can  say  that  the  defendant's 
goods  are  calculated  to  be  taken  for  the  plaintiff's 
goods  when  properly  looked  at, — if  you  can  say 
that, — then  the  plaintiff  is  entitled  to  succeed.  But 
if  you  cannot  say  that,  and  if  the  resemblance  con- 
sists only  in  that  which  is  common  to  the  trade,  to 
hold  that  the  plaintiff  is  entitled  to  succeed,  would 
give  a  monopoly  of  the  common  features.  That  is 
what  the  plaintiffs  here,  in  my  judgment,  are  try- 
ing to  get,  and  have  been  trying  to  get,  under  color 
of  their  distinctive  mark,  if  they  have  a  distinctive 
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mark.  They  are  trying  to  get  a  monopoly,  not  in 
their  distinctive  mark,  but  in  those  features  to  which 
they  have  chosen  to  affix  it,  and,  under  color  of 
their  distinctive  mark,  they  are  trying  to  extend 
their  monopoly  beyond  all  legal  bounds.  *** 

''Now,  what  have  the  defendants  done?  ^"^"^  They 
put  on  their  name,  and,  without  going  so  far  as  to 
say  that  they  have  done  all  that  they  could  do  to  dis- 
tinguish theirs  from  plaintiffs',  w^hich  is  ridiculous 
because  nobody  ever  does  that,  they  have  honestly 
endeavored  not  to  copy  the  plaintiff's'  distinguish- 
ing marks.  I  cannot  agree  at  all  with  the  obser- 
vations made  by  Mr.  Justice  Kekewich  that  the  de- 
fendants have  attempted  fraudulently  to  imitate, 
and  go  as  near  as  they  can  without  being  found 
out.  Where  I  differ  from  him  is  this :  I  think  he 
has  minimized  the  importance  of  these  features 
common  to  the  trade.  If  you  put  the  tins  together, 
they  do  resemble  each  other.  Of  course  they  do 
more  or  less.  Two  cylindrical  enameled  tins  re- 
semble each  other  more  or  less.  But  when  you  come 
to  that  which  distinguishes  the  plaintiffs'  from  other 
peoples',  the  defendants  have  not  taken  that,  and 
have  not  attempted  to  take  it,  and  the  injunction  is 
wholly  misconceived.  It  appears  to  me  that  this  is 
another  attempt  to  obtain  a  monopoly  far  beyond 
that  to  which  the  plaintiffs  are  entitled.  They  have 
a  monopoly.  They  have  a  monopoly  of  their  own 
distinguishing  marks;  that  monopoly  has  not  been 
infringed  by  the  defendants,  and  the  appeal  must 
be  allowed,  with  costs  here  and  below." 

Romer,  L.  J.  (66,  67) : 

''I  agree  and  will  only  add  a  few  remarks.  '''** 
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'1  agree  that  this  case  is  one  where  the  plaintiff 
are  attempting  to  acquire  a  monopoly  of  ename ; 
tins  of  a  kind  which  it  is  open  to  the  trade  and  th 
public  to  use.  I  do  not  for  a  moment  myself  believ 
that  the  customers  of  the  plaintiffs  are  likely  to  b 
deceived  by  the  defendants'  tins, — that  is  to  sa} 
customers  who  really  know  the  distinguishing  char 
acteristics  of  the  plaintiff's  get-up, — the  char 
acteristics  which  would  serve  to  distinguish  th 
plaintiff's  tins  from  enameled  tins  of  the  commo: 
size,  shape  and  color.  *** 

''Much  has  been  said  on  behalf  of  the  plaintiffs 
about  what  is  commonly  called  the  unwary  custom 
er;  but  the  only  customer  that  the  plantiffs  cai 
really  be  thinking  of,  as  it  appears  to  me,  is  eithe 
one  so  stupid  as  to  be  wholly  unable  to  distinguisl 
one  coffee  tin  from  another,  or  one  who  chooses  t< 
assume  that  every  coffee  tin  which  is  enamelec 
and  is  of  the  same  common  size  and  shape  as  th 
plaintiffs'  tins,  must  of  necessity  be  one  of  the  plain 
tiffs'  tins.  If  you  determine  the  question  as 
whether  the  defendants'  tins  are  calculated  to  de 
ceive  by  considering  customers  of  the  kind  I  hav 
just  mentioned,  you  would  be  induced  to  hold  tha' 
any  tin  was  calculated  to  deceive,  which  only  re 
sembles  the  plaintiffs'  tins  in  matters  common  to  th 
trade;  in  other  words,  you  would  confer  on  th 
plaintiffs'  tins  a  monopoly  to  which  they  are  no 
entitled." 

This  case  was  affirmed  by  the  House  of  Lords  (July 
1900)  17  R.  P.  C,  628,  634,  636.  All  the  Lords  con 
curred. 


461 


Coleman  &  Co.,  Ld.  v.  Stephen  Smith  &  Co.,  29  R.  P. 
:.,  81,  88,  Cozen-Hardy,  M.  R. : 

"Although  I  disHke  quoting  my  own  language 
on  a  point  of  this  kind,  I  think  I  shall  save  time 
if  I  read  a  few  lines  from  my  own  judgment  in 
WiUianis  vs.  Bronnley,  a  judgment  which,  so  far 
as  I  remember,  was  entirely  assented  to  by  all  my 
,  colleagues :  'What  is  it  necessary  for  a  trade,  who 
'  is  plaintiff  in  a  passing  off  action,  to  establish?  It 
seems  to  me  that,  in  the  first  place,  he  must,  in 
order  to  succeed,  establish  that  he  has  selected  a 
peculiar, — a  novel, — design  as  a  distinguishing  fea- 
ture of  his  goods,  and  that  his  goods  are  known 
in  the  market,  and  have  acquired  a  reputation  in  the 
market,  by  reason  of  that  distinguishing  feature, 
and  that,  unless  he  establishes  that,  the  very  foun- 
dation of  his  case  fails.  If  he  takes  a  color  and 
shape  which  are  common  to  the  trade,  the  only  dis- 
tinctive feature  is  that  which  he  has  added  to  the 
common  color  and  common  shape,  and,  unless  he 
can  establish  that  there  is  in  the  added  matter  such 
a  similaritv  as  is  calculated  to  deceive,  I  think  he 
must  fail." 

United  States  Tobacco  Co.  v.  McGreenery,  144  Fed- 
eral, 531,  Lowell,  Circuit  Judge  (532) : 

''That  the  packages  considerably  resemble  each 
other  is  obvious,  but  most  of  the  resemblances  arise 
from  features  which  have  been  combined  in  common 
use,  and  to  which  no  one  has  exclusive  right.  That 
any  one  is  deceived  by  the  size,  shape,  tin  foil,  or 
general  make-up  of  the  package,  by  its  paper,  let- 
tering, or  color,    does    not  help    the  complainant's 
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case.  All  these  are  old  separately  and  in  combina- 
tion. The  complainant  must  show  deception  aris- 
ing from  some  feature  of  its  own,  not  common  to 
the  public.  As  was  said  in  Coats  v.  Merric  Thread 
Co.,  149  U  .S.,  562,  13  Sup.  Ct.,  966,  970,  37  L. 
Ed.,  847,  the  purchaser  of  thread  'is  chargeable  with 
knowledlge  of  the  fact  that  any  manufacturer  of 
six  cord  thread  has  a  right  to  use  a  black  and  gold 
label,  and  is  bound  to  examine  such  label  with  suf- 
ficient care  to  ascertain  the  name  of  the  manufac- 
turer.' 'He  [the  plaintiff]  must  make  out,  not  that 
the  defendant's  are  like  his  by  reason  of  those  fea- 
tures which  are  common  to  them  and  other  people, 
but  he  must  make  out  that  the  defendant's  are  like 
his  by  reason  of  something  peculiar  to  him,  and  by 
reason  of  the  defendant  having  adopted  some  mark, 
or  device,  or  label,  or  something  of  that  kind,  which 
distinguishes  the  plaintiff's  from  other  goods  which 
have,  like  his,  the  features  common  to  the  trade. 
Unless  the  plaintiff  can  bring  his  case  up  to  that, 
he  fails.'    Payton  v.  Snelliny,  17  R.  P.  C,  48,  52. 

^'Evidence  of  deception  is  hard  to  deal  with. 
Even  where  serious  deception  exists,  it  may  be  hard 
to  prove.  On  the  other  hand,  an  honest  prejudice 
easily  makes  deception  imaginable  where  it  does  not 
exist.  Where  deception  is  plain  and  the  issue  con- 
cerns, not  the  fact  of  deception,  but  only  its  precise 
cause,  the  difficulty  in  dealing  with  the  evidence  is 
increased.  That  Thompson,  Erb  and  Smith  were 
deceived  is  i)lain.  They  thought  they  were  buy- 
ing Central  Union  Tobacco  while  buying  Union 
Leader;  but  I  think  the  mistake  of  the  last  two, 
like  that  of  Thompson,  arose  from  the  color  and 
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general  appearance  of  the  package,  and  little,  if  at 
all,  from  the  word  'Union.'  I  find,  therefore,  no 
sufficient  evidence  that  buyers  were  deceived  by  the 
defendant's  use  of  any  feature  of  the  complainant's 
label  which  was  peculiar  to  the  plaintiff,  and  which 
the  defendant  had  no  right  to  use.  King  v.  Gillard, 
22  R.  P.  C,  2)27 ',  Jamieson  v.  Janiieson,  15  R.  P.  C, 
169;  LoriUard  v.  Pcper,  86  Fed.,  956,  30  C.  C.  A., 
496;  Continental  l^obacco  Co.  v.  Lams  &  Bro.  Co., 
133  Fed.,  727,  66  C.  C.  A.,  557. 

''The  complaint  alleges  not  only  deception,  but 
an  actual  attempt  to  deceive.  While  fraud  alone  is 
not  sufficient  to  entitle  the  complainant  to  a  further 
comparison  of  the  two  packages,  regarding  each 
as  a  unit  or  as  a  combination  of  certain  features 
with  the  ordinary  red  and  gold  wrapper,  we  are  of 
the  opinion  that  there  is  no  sufficient  similitude  be- 
tween them  to  deceive  a  purchaser  exercising  the 
ordinary  degree  of  care.  The  decree  of  the  Circuit 
Court  is  affirmed." 

American  Tobacco  Co.  v.  Globe  Tobacco  Co.,  193 
Federal,  1015;  Diamond  Match  Co.  v.  Saginazv  Match 
Co.,  142  Federal,  728;  Hozvard  Diistless  Duster  Co.  v. 
Carleton,  187  Federal,  472 ;  Marvel  v  Pearl,  133  Federal, 
160;  Globe-Wernicke  Co.  v.  Fred  Macey  Co.,  119  Fed- 
eral, 703;Stachelberg  v.  Ponce,  128  U.  S.,  686,  32  L. 
Ed.,  571. 

Every  time  any  of  plaintiff's  contentions  is  analyzed, 
it  will  invariably  be  found  that  what  it  is  complaining 
3f  is  not  unfair  competition,  but  any  competition;  that 
t  objects  to  any  one  making  and  selling  the  commodity 
t  makes  and  sells;  that  plaintiff's  grievance  is  that  it 
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thinks  it  is  entitled  to  all  the  "dope"  business,  and  is  seek- 
ing, under  a  pretentious  claim  of  property  in  an  idea 
and  dress,  to  maintain  a  monopoly  in  an  article.  What 
plaintiff  is  attempting  to  secure  to  itself  is  not  the  good 
will  of  its  business, — it  is  the  demand  for  an  article  of 
merchandise.  Counsel  seem  unable  or  unwilling  to  ap- 
preciate the  distinction. 

In  Kellogg' s  Toasted  Corn  Flakes  Co.  v.  Quaker  Oats 
Co.,  235  Federal,  657  (C.  C.  A. -6),  it  was  said: 

'"Appellant  shows  that  it  expends  vast  sums  in 
advertising  its  product,  while  defendant  expends 
comparatively  small  sums  for  that  purpose,  and 
yet  that  the  sales  of  the  latter  have  materially  in- 
creased. It  is  argued  from  this  that  defendants  is 
profiting  from  the  demand  created  through  appel- 
lant's large  expenditure.  The  inference  thus 
drawn,  and  it  is  only  an  inference,  certainly  de- 
rives no  support  from  any  suggestion  ever  made 
by  appellant  that  defendant  is  even  a  producer  of 
the  article;  and  the  inference  is  subjected  to  a 
severe,  if  not  a  fatal,  strain  when  it  is  considered 
that  its  effect  would  be  to  prevent  another  from 
honestly  ])roducing  and  selling  his  article  unless 
he  were  prepared  and  willing  to  expend  money  in 
exploiting  his  product  equally  with  his  competitor. 
At  most,  then,  whatever  advantage  defendant  may 
derive  through  appellant's  advertising  expenditures, 
the  advantage  cannot  rightfully  be  said  to  have  been 
received  through  any  act  of  fraud  or  unfair  trade; 
and  hence  the  inference  might,  for  the  sake  of  argu- 
ment, be  conceded,  and  still  such  and  advantage 
would  have  to  be  treated  purely  as  an  incident  to 
defendant's  rightful  pursuit  of  a  lawful  business, 
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and  as  an  advantage  voluntarily  bestowed  by  appel- 
lant." 

As  the  other  questions  in  the  case  are  purely  questions 
of  fact,  they  will  be  dealt  with  in  the  schedules. 

For  the  reason  indicated  herein,  it  is  respectfully  in- 
sisted that  the  decree  of  the  District  Court  should  be 
reversed,  and  the  bill  dismissed. 

Respectfully  submitted, 

Richard  E.  SivOan, 

Phoenix,  Arizona, 
Austin  B.  Little:ton, 

Chattanooga,  Venn. 
Attorneys  for  Appellants. 
Of  Counsel:  ^ 

LiTTi^KTON,  Littleton  &  Litti^eton, 
Chattanooga;  Tennessee. 
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